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PREFACE    TO  VOLUME  Y. 


We  may  now  be  said  to  be  in  the  full  stream  of 

modem   reporting,   but  the  Exchequer  still  contributes 

very  little.     A  third  of  this  century  had  to  pass  before 

the    Court    of    Exchequer,    reinforced    by    Parke    and 

Alderson,   finally  asserted  its  equality  in  substance  as 

well  as  in  form  with  the  King's  Bench  and  the  Common 

Pleas.     Among  the  Equity  cases  in  the  present  volume, 

Ex  parte  Ruffin^  Eoans  v.  Bicknell^  and  Gibson  v.  JeyeSy 

embodying  principles  of  wide  and  permanent  importance, 

may   still    be   deemed    classical.     The    learned   reader's 

attention  is  specially  called  to  Mr.  Campbell's  warning 

note,  at  p.  715,  as  to  the  value  of  Espinasse's  Reports. 

Attention  is  also  called,  with  reference  to  Folkingham  v. 

Croft^  4  R.  E.  844,  to  the  note  on  Morgan  v.  Slavghter^ 

at  pp.  715— 71 G. 

In  this,  as  in  former  volumes,  we  have  not  always 
tlioiight  ourselves  bound  to  correct  the  quaint  elliptical 
[phrases  of  the  original  head-notes  where  the  sense  was 
reasonably  clear,   and  especially  where  the  language  of 


vi  PEEFACE  TO  VOLUME  V. 

the  head-note  is  taken  from  the  judgment  itself.     Ilope 
V.  Lord  Clifden^  p,  364,  is  an  example. 

Eeferences  to  the  Law  Times,  as  well  as  the  Law 
Journal  Eeports,  have  been  given  for  most  of  the  later 
oases  cited  in  our  notes. 
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The  first  and  la$t  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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MIDDLETON  v.  MESSENGER  1799. 

(6  Vesey.  136—140.)  ^^' ^'  ^' 

Bequest  to  the  testator's  wife  for  life ;  then,  after  an  appropriation  to    ^^^  ^<^'^- 
answer  annuities,  to  the  children  of  the  testator's  brothers  and  sisters,   ^^^^^^f  ^^•^• 
All  the  children  living  at  the  death  of  the  testator  and  those  bom  after-        [  136  ] 
wards  before  the  death  of  the  wife  had  vested  interests;  a  codicil  in 
favour  of  the  same  objects,  only  restrained  to  those  surviving  at  the 
time  of  distribution,  being  held  to  apply  only  to  the  capital  of  the  fund 
appropriated  to  the  annuities. 

John  Mbssbkgeb  by  his  will,  dated  the  17th  of  March,  1785, 
after  directing  his  debts  to  be  discharged,  proceeded  thus : 

**  Item,  I  give  and  bequeath  unto  my  well-beloved  wife  Lydia 
Messenger,  aU  the  interests  of  my  money  arising  from  the  8  per 
cent.  Consolidated  Funds,  and  also  the  profits  arising  from  all 
my  estates  whatsoever,  and  the  use  of  all  my  household  furniture, 
during  the  term  of  her  natural  life ;  and  at  her  decease  I  give  to 
my  daughter-in-law  Ann  Little  the  interest  arising  from  1,5002. 
for  her  sole  use  during  her  natural  life ;  but  to  stand  in  my 
name  deceased ;  and  if  any  misfortune  by  sickness  or  lameness 
should  attend  the  said  Ann  Little,  that  she  may  at  any  time 
hereafter  be  rendered  incapable  of  going  to  receive  her  interest 
money,  my  will  is,  that  she  appoint  by  letter  of  attorney  a  person 
to  receive  the  same  :  Item,  I  give  and  bequeath  unto  my  sister 
O'Brien  and  to  my  sister  Charlewood  ten  guineas  annually  each, 
being  the  interest  of  700L,  to  stand  in  my  name  deceased :  The 
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MiDDLETON   ^remainder  of  money  in  the  funds  and  all  my  estates  of  every 

Mesbengeb.  kind  or  nature  whatsoever  to  be  sold  by  a  fair  auction,  and  the 

[  •isj  ]       sums  of  money  arising  therefrom  to  be  equally  divided  among 

brothers'  and  sisters'  children  (Susan  Charlewood  excepted)  to 

whom  I  bequeath  one  shilling." 

He  then  gave  some  mourning  rings,  and  to  John  Middleton 
and  George  Odel  ten  guineas  each;  and  he  appointed  them 
executors. 

The  testator  afterwards  made  the  following  codicil : 

'*  As  the  legatees  die  the  benefit  of  the  interest  monies  to  go 
into  the  family  of  my  brothers'  and  sisters'  children  then  surviv- 
ing equal  share  and  share  alike." 

The  testator  died  upon  the  Srd  of  June,  1786.  Besides  stock 
and  household  furniture  he  was  possessed  of  leasehold  estates. 
His  widow  received  the  interest  and  dividends  of  his  8  per  cent. 
Annuities  and  the  profits  arising  from  all  his  estates,  and  had 
the  use  of  all  his  household  furniture,  during  her  life.  She  died 
upon  the  12th  of  May,  1795.  The  annuitants  named  in  the  will 
survived  her. 

The  bill  was  filed  by  the  executors  to  have  the  accounts  taken, 
and  the  claims  of  the  parties  ascertained ;  and  by  a  decree  made 
at  the  Bolls  upon  the  12th  of  December,  1786,  the  accounts  were 
directed ;  and  an  inquiry,  who  were  the  brothers  and  sisters  of  the 
testator  ;  whether  they  had  any  and  what  children  living  at  the 
time  of  his  death ;  if  any  were  dead,  who  were  their  personal  repre- 
sentatives ;  and  whether  any  of  them  (except  Susan  Charlewood), 
were  living  at  the  death  of  the  testator's  widow. 

The  Master's  report  specified  the  brothers  and  three  sisters 
of  the  testator ;  and  stated,  that  several  of  their  children  were 
living  at  the  testator's  death ;  and  some  of  them  died  before 
the  death  of  his  widow.  None  were  born  after  the  testator's 
death. 

By  another  decree,  pronounced  upon  the  16th  of  February, 
1798,  it  was  directed,  that  1,6(X)2.  8  per  cent.  Consolidated  Bank 
Annuities,  part  of  8,350^  standing  in  the  name  of  the  testator, 
should  be  carried  to  the  account  of  the  defendant  Ann  Little,  and 
[  *138  ]  the  ^interest  to  be  paid  to  her  for  her  life ;  and  it  was  declared, 
that  upon  her  death  the  said  1,6002.  would  belong  to  such  of  the 
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children  of  the  teatator's  brothers  and  sisters  (except  Susan  Middlbton 
Gharlewood)  as  should  be  living  at  the  death  of  Ann  Little.  The  MsssEiiasB. 
decree  farther  directed,  that  700Z.,  other  part  thereof,  should  be 
carried  over  in  manner  following :  viz.  9501.  to  the  account  of 
the  testator's  sister,  the  defendant  Sarah  Clempson  (formerly 
O'Brien) ;  and  the  interest  thereof  should  be  paid  to  her  for  life ; 
and  350^.,  the  other  moiety,  to  the  account  of  his  sister  Anne 
Gharlewood ;  and  the  interest  thereof  be  paid  to  her  for  life :  and 
it  was  declared,  that  the  said  two  sums  would  belong  to  such  of 
the  children  of  the  testator's  brothers  and  sisters  (except  Susan 
Gharlewood)  as  should  be  living  at  the  respective  deaths  of  Sarah 
Clempson  and  Anne  Gharlewood.  Some  inquiries  were 
directed  as  to  James  Messenger,  a  brother  of  the  testator ; 
who  went  to  sea  in  1785 ;  and  had  not  since  been  heard  of. 
Advertisements  were  published  for  his  children  :  but  none 
came  in. 

The  cause  coming  on  for  farther  directions,  the  question 
was,  whether  the  general  residue  belonged  exclusively  to  the 
children  of  the  testator's  brothers  and  sisters  (except  Susan  * 
Gharlewood),  who  were  living  at  the  death  of  the  widow;  or 
whether  children,  who  died  between  the  death  of  the  testator  and 
the  death  of  his  widow,  were  entitled  with  the  others.  The 
counsel  for  the  plaintiffs  were  directed  by  the  Gourt  to  support  the 
point  in  favour  of  all  the  children  living  at  the  death  of  the 
testator. 

Mr.  Lloyd,  Mr.  Graham,  Mr.  Fonhlanque,  and  Mr.  Benyon, 
for  the  children  living  at  the  death  of  the  testator's  wife. 

Upon  the  will  taken  without  the  codicil  it  would  be  too  clear 
for  argument,  upon  the  authorities,  that  it  would  have  vested  in 
the  children  living  at  the  death  of  the  testator,  as  well  as  at  the 
death  of  the  wife.  But  the  question  arises  upon  the  will  coupled 
with  the  codicil.  The  codicil  must  mean  children  surviving  at 
the  death  of  the  legatee ;  and  the  effect  of  it  cannot  be  restrained 
to  the  annuitants  only :  but  it  relates  to  every  person  taking  an 
interest  under  the  will ;  the  testator's  wife  as  well  as  the  others. 
There  is  no  ground  for  confining  the  operation  of  the  codicil  to 
the  annuitants,  excluding  the  widow.    It  is  impossible,  that  the 
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MiDDLKTON  testator  could  use  this  language  without  intending  to   vary 

MEssEkoBB.  the  bequest.    The  words  must  *have  their  effect;    and  they 

l>  •isg  ]      cannot  be  applied  to  the  contingency  of  a  child  dying  in  the 

life  of  the  testator.    It  was  unnecessary  for  him  to  express, 

that  they  should  be  living  at  his  own  death.    The  law  does  that. 

Mr.  Richards  and  Mr.  Grimwood,  for  the  representatives 
of  the  children,  who  died  between  the  deaths  of  the  tes- 
tator and  his  widow : 

This  is  a  gift  of  the  residue  to  the  testator's  wife  for  life ;  for 
the  old  distinction  between  a  gift  of  the  interest  or  use  of  a  thing 
and  of  the  thing  itself  does  not  now  prevail.  He  gives  her  the 
interest  of  his  property  of  every  denomination  whatsoever  for  her 
life,  and  the  use  of  his  household  furniture.  Then  he  distin- 
guishes it  into  portions ;  and  makes  this  disposition ;  the 
effect  of  which  is,  that  after  her  death  he  takes  from  the 
residue  certain  parts ;  and  the  residue  of  that  residue  he  gives 
to  the  children  of  his  brothers  and  sisters.  The  expression 
*'  interest  monies  "  in  the  codicil  cannot  apply  to  all,  that  was 
given  to  his  wife ;  for  he  also  gave  her  the  use  of  his  furniture 
and  the  profits  of  all  the  rest  of  his  property.  She  cannot  be 
considered  a  legatee  in  the  common  acceptation  of  the  word.  The 
word  "  legatees ''  in  the  codicil  must  apply  to  those,  who  only  can 
be  properly  considered  legatees,  viz.  the  annuitants  in  contradic- 
tion to  residuary  legatees. 


Der,\f,         MaSTEB  OF   THE   BoLLS  : 

I  have  looked  over  this  will  with  much  attention ;  and  I  do 
not  say,  I  have  not  some  doubt  upon  it ;  and  that  I  have  not  in 
some  degree  changed  my  opinion  in  the  consideration  of  the 
question.  But  upon  the  whole  will  taken  together  with  the 
codicil  I  am  of  opinion,  the  codicil  upon  the  true  construction  is 
not  explanatory,  but  restrictive  ;  a  distribution  only  of  so  much 
as  had  by  the  will  been  appropriated ;  the  interest  of  which  he 
had  given  in  different  proportions  to  Ann  Little,  Sarah  Clemp- 
son,  and  Anne  Gharlewood.  By  the  will  making  no  farther  dis- 
position of  the  1,6002.  and  700Z.  so  appropriated,  which  are  still 
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to  stand  in  hie  name,  he  proceeds  to  dispose  of  the  remainder  of  Hiodi.bton 

Mm 

his  money  in  the  funds  and  all  his  other  property  after  those   mbssenoeb. 

appropriations.    I  understand,  he  had  several  leasehold  estates. 

It  appears  to  me  upon  the  face  of  the  will,  and  according  to  the 

construction  put  upon  words  of  division  at  the  deaths  of  tenants 

for  *life  and  the  authority  of  De  Visme  v.  Mello,\  that  the      [•HO] 

remainder  of  his  money  in  the  funds  and  the  produce  of  all  his 

other  estates,  when  sold,  were  divisible  among  all  the  children  of 

his  brothers  and  sisters,  except  Susan  Charlewood,  living  at  his 

own  death,  and  such,  if  any,  as  might  be  bom  before  the  death 

of  his  wife,  and  the  representatives  of  such  as  should  be  dead  in 

the  life  of  his  wife.    That  is  fully  established  in  that  case  ;  in 

which  every  circumstance  contained  in  this  occurs.    It  is  clear 

upon  that  case,  to  which  I  perfectly  subscribe,  that  under  such  a 

disposition  the  fund  is  divisible  among  such  of  the  dbjects,  as  are 

living  at  the  testator's  death,  and  such  as  shall  be  bom,  before 

the  fund  is  distributable ;  and  that  they  are  vested  interests.    If 

that  is  the  true  construction  of  this  will,  and  it  is  clearly  so,  if 

De  Visme  v.  Mello  is  right,  the  question  is,  to  what  the  codicil 

relates ;  and  it  was  contended,  that  it  related,  not  only  to  the  sums 

appropriated  to  the  annuitants,  but  that  it  was  explanatory  of  the 

words  the  testator  used,  when  speaking  of  the  remainder  of  his 

money  in  the  funds,  after  that  appropriation,  and  all  his  other 

estates  ;  to  restrain  the  disposition,  as  it  does,  as  far  as  it  relates 

to  the  subject  of  it,  to  children  then  surviving.    But  upon  the 

true  construction  of  this  codicil  I  am  of  opinion,  it  was  not  to 

relate  to  anything  but  the  interest  undisposed  of  by  the  will;  and 

that  the  testator  did  not  mean  to  disturb  what  was  given  by  the 

will,  but  to  dispose  of  what  had  been  left  undisposed  of,  the  sums 

of  1,500Z.  and  700Z.  after  the  deaths  of  the  annuitants. 

Declare,  that  the  residue  of  the  testator's  personal  estate,  after 
the  appropriation  of  1,500Z.  and  700Z.  8  per  cent.,  &c.  for  satis- 
faction of  the  annuities  given  by  the  will  to  Ann  Little,  Sarah 
Clempson,  and  Anne  Charlewood,  is  distributable  among  the 
children  of  the  testator's  brothers  and  sisters  (except  Susan 
Charlewood)  living  at  his  decease,  and  the  representatives  of  such 
as  died  in  the  life  of  his  wife. 

t  1  Br.  C.  C.  637. 
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1799.  NISBETT  V.  MUEEAY.* 

J)ee.  13,  23. 

„,— -  MUEEAY  V.  NISBETT. 

ABDEN,  M.B.  (^  Vefloy,  149-158.) 

r  149  ]  BesidtLary  disposition  of  all  the  testator's  real  and  personal  estate  in 

Jamaica,  in  trust  to  be  remitted  to  England,  was  held  specific,  and  not 
to  include  a  debt,  originally  upon  bond  and  judgment  in  Jamaica,  and 
afterwards  farther  secured  by  bond  and  judgment  in  England,  under 
which  it  was  received,  and  being  considered  undisposed  of  was  applied 
in  the  first  instance  to  the  debts,  &c.  Executors  having  legacies  of  20/. 
a-piece  to  buy  mourning  rings  and  equal  specific  legacies  were  upon  the 
former  held  trustees  of  the  imdisposed  of  residue  for  the  next  of  kin. 

BoBEBT  NisBETT  of  the  parish  of  Westmorland  in  Jamaica, 
planter,  by  his  will,  dated  the  7th  June,  1787,  and  executed  in 
that  island,  after  directing,  that  all  his  debts  and  funeral  expenses 
should  in  the  first  place  be  paid  off  and  satisfied,  to  the  payment 
of  which  he  subjected  all  his  estates  both  real  and  personal,  gave 
and  bequeathed  to  David  Murray  and  John  Graham  the  sum  of 
20Z.  apiece,  to  buy  mourning  rings ;  and  he  gave,  devised,  and 
bequeathed,  to  a  free  mulatto  woman,  named  Anney  Gordon, 
some  negroes  and  slaves,  with  fifteen  acres  of  land  in  the  said 
parish,  upon  which,  he  ordered,  that  a  house  might  be  built  by 
his  executors ;  to  hold  the  slaves  with  their  issue  and  the  said 
fifteen  acres,  with  such  house,  unto  Anney  Gordon  and  her  assigns 
during  her  life ;  and  immediately  after  her  decease  he  declared 
it  to  be  his  will  and  desire,  that  the  said  slaves  with  their  increase 
and  the  said  house  and  land  should  revert  to  and  become  part  of 
the  residuum  of  his  estate ;  and  he  thereby  gave,  devised,  and 
bequeathed,  the  same  in  the  same  manner,  and  for  the  like  pur- 
poses, as  he  thereby  gave  and  devised  the  rest  and  residue  of  his 
[  160  ]  estate.  *  *  And  [after  certain  other  specific  bequests  of 
property  in  Jamaica]  as  to  all  the  rest  and  residue  of  his  estate 
both  real  and  personal  of  what  nature  or  kind  soever  in  the  said 
island  of  Jamaica,  his  household  furniture  and  wearing  apparel 
excepted,  which  he  thereby  gave  to  the  said  Anney  Gordon,  he 
gave,  devised,  and  bequeathed,  the  same  unto  David  Murray  and 

•  Quihrie  v.  Walrond  (1883)  22  Ch.  D.  573,  676. 
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John  Graham,  and  the  sarvivor,  and  the  heirs  and  asaigns  of  such  Nzbbitt 
snryivor,  in  trust  nevertheless  to  sell  and  dispose  of  the  same,  as  if ihuat. 
soon  as  conveniently  might  be  after  his  decease ;  and  declared  that 
the  monies  to  arise  by  such  sale  together  with  all  other  monies 
belonging  to  his  estate,  or  that  should  or  might  belong  thereto, 
should  be  remitted  to  Great  Britain,  there  to  be  lodged  by  them, 
Murray  and  Graham,  in  some  public  fund,  bank  or  stock ;  and  the 
said  monies  so  to  be  remitted  and  lodged,  as  aforesaid,  he  gave  and 
bequeathed  in  manner  following :  that  is  to  say ;  to  his  reputed 
son  by  Anney  Gordon,  named  Bobert  Nisbett,  2,000Z.  currency : 
imto  his  reputed  son  Archibald  Nisbett,  2,000Z.  currency ;  and  to 
the  reputed  son  of  his  brother  James  Nisbett  by  Mary  Richmond 
in  that  part  of  Great  Britain  called  Scotland,  named  James 
Nisbett,  the  farther  sum  of  2,000^  currency ;  and  the  remainder 
of  the  said  monies,  if  any  there  should  be,  he  gave  and  bequeathed 
to  Murray  and  Graham  :  but  in  case  the  said  monies  should  not 
be  sufficient  to  pay  to  each  of  them,  the  said  Bobert,  Archibald, 
and  James  Nisbett  the  said  sum  of  2,0001.  a-piece,  then  he 
declared  his  will  to  be,  that  the  said  monies  should  be  equally 
divided  among  them,  share  and  share  alike ;  and  he  appointed 
Murray  and  Graham  executors. 

The  testator  died  soon  after  the  execution  of  the  will.  He  had 
no  property  in  Great  Britain  except  the  money  received  in  Eng- 
land upon  Lewis's  debt,  hereinafter  mentioned,  another  small  debt 
mentioned  in  the  report,  and  some  leasehold  estates  in  Scotland. 
The  executors  took  probate  both  in  Jamaica  and  in  England.  The 
bill  in  the  first  of  these  causes  was  filed  by  the  eldest  brother  and 
heir  at  law  of  the  testator  and  by  another  brother  and  sister. 
The  other  bill  filed  by  the  executors  prayed  the  accounts ;  and 
in  case  the  Court  shall  be  of  opinion,  that  the  personal  estate 
and  effects  of  the  ^testator  in  this  country  or  in  any  place  out  [  ^i^i  1 
of  Jamaica  did  not  pass  by  the  will,  then  that  the  same  may  be 
declared  liable,  and  be  directed  to  contribute  rateably  with  the 
personal  estate  in  the  island,  to  the  debts. 

[In  the  course  of  the  administration  a  question  arose  whether 
certain  debts  originally  due  to  the  testator  upon  bond  and  judg- 
ment in  Jamaica,  and  afterwards  further  secured  by  bond  and 
judgment  in  England  were  property  of  the  testator  in  England 
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NisBBTT     or  Jamaica,  the  person  responsible  for  the  debt  being  resident  in 
MuBBAT.     London.    The  master  reported  that  the  debts  were  property  in 

England.    The  executors  excepted  to  the  report.    The  facts 

sofficiently  appear  from  the  judgment. 

Mr,  Richards,  Mr.  Stanley,  Mr.  Lloyd,  and  Mr.  Hart  for  the 
executors  and  other  parties  in  the  same  interest,  argued  that  the 
debts  remained  due  in  Jamaica  where  the  creditor  resided.] 

[  155  ]  Mr.  Piggott,  Mr.  Graham,  and  Mr.  Pemberton,  for  the  next 

of  kin: 

This  depends  entirely  upon  the  words  of  the  will,  not  upon 
any  general  rule  as  to  the  locality  of  debts.  It  is  true,  choses  in 
action  have  no  locality.  It  is  plain,  the  testator  precluded 
himself  from  proceeding  in  Jamaica ;  that  he  expected  to  receive 
the  debt  in  England  under  the  new  engagement.    *    * 

[  156  1  ^^'  Richards,  in  reply.    *     * 

Master  of  the  Bolls: 

I  rather  think,  I  cannot  hold  this  to  be  property  in  Jamaica, 
within  the  testator's  contemplation,  if  I  am  to  give  this  will  any 
construction.  It  is  a  very  extraordinary  one.  Upon  the  first 
part,  where  he  directs  all  his  debts  to  be  paid  in  the  first  place, 
and  subjects  all  his  estates  both  real  and  personal  to  the  pay- 
ment of  them,  there  is  no  distinction.  He  gives  the  whole  to 
his  executors ;  for  he  afterwards  makes  them  general  executors. 
There  is  no  pretence  for  any  distinction ;  that  the  Jamaica  debts 
should  affect  the  Jamaica  property,  and  the  English  debts  the 
property  in  this  country.  He  then  makes  specific  dispositions 
in  favour  of  the  mulatto  woman  and  child;  which  must  be 
admitted  to  be  part  of  his  Jamaica  estate.  The  locality  fixes  it. 
Those  are  in  the  events  described  to  become  part  of  his  residuary 
estate ;  and  then  he  makes  the  residuary  disposition. 

What  is  the  true  construction  of  this  will  ?  I  am  bound  to 
say,  the  testator  has  made  these  two  persons  general  executors ; 
for  they  have  obtained  probate  in  this  country.  I  am  also  bound 
to  say,  the  words  "  in  the  said  island  of  Jamaica  "  must  have 
some  sense  put  upon  them ;  and  they  must  control  the  general 
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words.    It  was  contended,  that  they  do  not  mean  to  restrain  the     Nisbktt 
gift  to  such  property  as  he  meant  by  what  he  called  his  property     Murray. 
in  Jamaica.    The  next  consideration  is,  whether  this  debt  mider 
the  circumstances  must  be    supposed  to   have    been    in    his 
contemplation  and  intention  *his  property  in  Jamaica,  when  he      [  ♦157  ] 
made  his  will.    It  must  not  be  forgot,  that  he  has  given  to  his 
executors  only  what  he  meant  under  the  words  ''  in  the  said 
island  of  Jamaica."    The  rule  of  evidence  must  be  adhered  to  ; 
that  the  onus  probandi  lies  upon  the  executors.    They  claim  this 
as  a  specific  legacy.    Therefore  they  must  shew,  the  testator  did 
intend  it  to  pass  :  otherwise  it  will  not.    It  is  said  to  stand  thus ; 
that  it  was  a  debt  by  judgments  in  Jamaica  against  William  and 
Matthew  Lewis,  enforceable  there  only,  and  probably  the  debtors 
being  resident  there :  but  for  some  years  Matthew  Lewis  had 
been  removed  to  England  ;  and  he  became,  and  now  is  a  person 
of  considerable  property  in  this  country.     The  testator  gave  his 
brother  a  letter  of  attorney,  with  full  powers  authorizing  him  to 
get  in  all  debts  whatsoever  then  due,  or  which  should  become 
due,  to  the  testator  in  Great  Britain.    In  prosecution  of  those 
powers  an  agreement  took  place  between  the  testator's  brother 
and  Matthew  Lewis  of  this  nature  ;  settling  what  was  the  money 
remaining  due;  and  instead  of    those  judgments,  and  as  a 
collateral  security,  (for  I  will  put  it  as  strongly  as  that)  and  for 
a  complete  discharge,  Matthew  Lewis  gave  this  bond  and  judg- 
ment in  England,  to  pay  by  instalments ;  and  Nisbett  covenanted 
that,  if  the  instalments  were  so  paid,  no  execution  should  be  taken 
out  either  in  Jamaica  or  elsewhere  against  Matthew  Lewis. 

This  passed  in  1784.  It  is  said  to  have  been  without  the 
authority  of  the  testator,  and  not  within  the  general  power  his 
brother  had.  That  objection  it  is  not  competent  to  make  now ; 
for  three  years  elapsed  between  that  and  the  date  of  the  will ; 
and  three  payments  were  made  under  it ;  and  it  is  impossible, 
that  at  the  time  of  making  the  will  the  testator  did  not  know  the 
situation  of  that  debt  in  England.  As  to  Matthew  Lewis,  I  take 
it  for  granted,  there  was  no  debt  under  the  judgment,  no 
breach  of  the  condition  by  him.  It  is  said  so ;  and  I  will  not 
suppose  the  contrary.  Then  at  the  time  of  making  the  will  it 
most  be  supposed,  the  testator  contemplates  all  his  affairs ;  and 
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NisBCTT  has  a  definite  meaning  as  to  the  words  he  uses.  What  ean  he 
MuBBAT.  ^  supposed  to  mean  by  the  direction  of  his  executors  to  sell  and 
dispose  of  his  estate,  and  that  the  money  to  arise  by  such  sale, 
together  with  all  other  monies  belonging  to  his  estate,  or  that 
should  or  might  belong  thereto,  should  be  remitted  to  Great 
Britain,  &c.  ?  Did  he  include  this  debt  ?  If  he  was  perfectly 
cognisant  of  this  transaction,  did  he  look  to  the  payment  in 
[  ♦158  ]  Jamaica  by  Matthew  Lewis  ?  He  knew  *it  was  a  debt,  payable 
by  a  debtor,  who  had  removed  from  Jamaica;  living  in  this 
country;  who  had  given  security  for  payment  in  this  country 
accepted  by  his  attorney,  which  is  the  same  as  by  himself. 
Therefore  at  that  time  it  must  be  supposed  he  looked  for 
payment  in  England;  and  therefore  this  could  not  be  part  of 
that  property,  to  be  collected  and  remitted  to  England ;  and  of 
which  the  executors  and  other  legatees  were  to  have  the  benefit. 
My  inclination  is  in  favour  of  the  legatees.  But  I  do  not  see 
sufficient  to  prove,  that  this  formed  part  of  that  specific  legacy. 
It  might  be  put  another  way.  If  this  debt  was  paid  under  the 
last  engagement,  they  could  not  have  received  it  under  an 
administration  in  Jamaica,  nor  have  given  the  debtor  a  dis- 
charge. If  he  had  complied  with  the  obligation,  they  must  have 
had  an  administration  here.  Then  it  would  be  a  strong  thing  to 
say,  it  passed  to  them,  when  they  could  not  by  their  administra- 
tion in  Jamaica  have  collected  it.  I  must  therefore  overrule 
the  exception. 

The  next  question  is,  whether,  if  this  is  the  construction,  to 
give  every  thing  in  Jamaica  under  this  disposition,  and  nothing 
more,  and  this  debt  does  not  fall  within  that,  upon  what  part 
the  debts  are  to  fall.  When  I  decide  this  to  be  specific,  the 
question  is  decided.  The  testator  had  left  everything  but  this 
specific  legacy  undisposed  of.  The  executors  cannot  claim  the 
residue ;  having  equal  legacies  besides  this  specific  legacy ; 
otherwise  a  doubt  might  have  arisen,  whether  this  specific  legacy 
would  have  been  sufficient.  But  the  other  legacies,  though  only 
for  rings,  will  do.  They  must  be  trustees  of  the  residue ;  and 
they  must  pay  the  debts  out  of  that,  before  even  a  pecuniary 
legatee,  much  less  a  specific  legatee,  can  be  affected. 
Overrule  the  exception.    Declare,  that  the  debts  are  first  to 
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be  paid  out  of  such  part  of  the  testator^s  personal  estate  as  is      Nisbett 
not  specifically  bequeathed ;  and  that  the  devise  and  bequest  of     Murray. 
the  property  in  Jamaica  is  to  be  considered  specific.    The  costs 
most  come  out  of  the  residue  undisposed  of. 


MACLEROTH  v.  BACON.*  1799. 

(5  V«eey,  159—168.)  ^ov.  11, 12. 

Power  to  appoint  for  the  benefit  of  a  married  woman  and  her  family         L. 

would  not  include  the  husband  in  general ;  but  upon  the  whole  wiU  an    HolU  Court, 
appointment  in  his  favour  was  established.  Ardbn,  M.R. 

Thomas  Lloyd  by  his  will,  dated  the  2l8t  of  July,  1794,  gave 
to  Elizabeth  Lacey  Bolfe,  the  eldest  daughter  of  William  Bolfe, 
1,000^  for  her  own  use.  He  also  gave  to  and  for  the  benefit  of 
Martha,  the  youngest  daughter  of  William  Bolfe,  the  wife  of 
Hugh  MacLeroth,  a  lieutenant  of  foot,  the  like  sum  of  1,000Z.  ; 
which  he  directed  should  be  paid  by  his  executors  and  trustees 
to  the  said  William  Bolfe,  if  living,  for  the  use  and  benefit  of  the 
said  Martha  MacLeroth,  and  to  be  by  the  said  William  Bolfe 
either  settled  or  limited  for  her  separate  use,  independent  of  her 
husband,  and  as  a  provision  for  her  and  for  the  benefit  of  her 
children,  if  the  said  William  Bolfe  shall  so  think  fit  and  direct : 
or  else,  the  whole  or  any  part  of  it  to  be  paid  and  applied  for  the 
benefit  of  his  said  daughter  and  her  family  either  immediately 
or  at  any  future  period  or  periods  of  time,  as  the  said  William 
Bolfe  shall  think  will,  all  circumstances  considered,  be  most 
useful  and  beneficial  to  her  and  her  family;  and  as  he  shall 
direct  and  appoint ;  and  he  accordingly  willed,  that  the  said  Mr. 
Bolfe  shall  be  at  full  liberty  to  direct  the  manner,  in  which  the 
said  sum  of  1,0002.  shall  be  applied  for  the  benefit  of  his  said 
daughter  Martha  and  her  family ;  and  that  the  same  shall  be 
paid  and  applied  accordingly.  But  if  the  said  Mr.  Bolfe  shall 
die  without  making  such  direction,  then  the  testator  willed,  that 
the  said  sum  of  1,0002.  shall  be  paid  and  applied  in  such  manner 
as  the  said  Martha  MacLeroth  shall  by  any  writing  under  her 
hand  executed  before  two  credible  witnesses  notwithstanding  her 

♦  TalM  v.  Manhfield  (1868)  L,  E.  3  Ch.  622. 
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MacLeboth  coverture  and  without  her  husband's  joining  therein  direct  or 
Bacon.  appoint  to  be  applied  for  the  benefit  of  her  and  her  family ;  and 
he  willed,  that  the  receipt  of  the  said  William  Bolfe,  if  living,  or 
of  the  person,  to  whom  he  shall  by  writing  in  his  life-time  direct 
the  same  to  be  paid,  expressing  the  same  to  be  received  by  him 
or  them  for  the  benefit  of  his  said  daughter  Martha  MacLeroth, 
shall  be  a  full  discharge  to  his  trustees  and  executors  for  the  said 
sum  of  1,000Z.  without  their  being  bound  to  see  to  the  application 
thereof  in  any  manner.    The  will  then  proceeded  thus ; 

''And  to  that  end,  and  in  order  that  the  said  Mr.  Bolfe  (who 
best  knows,  what  will  be  most  beneficial  for  his  said  daughter's 
[  ♦160  ]  *intereBt)  may  give  directions,  to  whom  he  wishes  the  said  1,000Z. 
to  be  paid  for  her  benefit,  and  in  the  manner  in  which  he  wishes 
the  same  to  be  applied,  I  have  wrote  to  him,  acquainting  him  of 
this  my  intended  legacy;  and  have  requested  him  to  leave 
directions  in  writing,  to  whom  he  wishes  the  same  to  be  paid,  and 
how  he  wishes  the  same  to  be  applied  ;  so  that  my  trustees  and 
executors  may  at  every  event  pay  and  be  discharged  of  the  said 
legacy ;  and  may  on  no  account  be  involved  in  the  trusts  thereof, 
or  be  any  ways  answerable  for  the  application  or  misapplication 
or  non-application  thereof." 

The  testator  died  soon  after  the  execution  of  his  will.     *     *    * 

[  161  ]  The  legacy  of  1,000Z.  was  paid  to  Rolfe  before  1797 ;  and  was 

by  him  laid  out  in  stock ;  which  stood  in  his  name  at  his  death. 

[He  made  a  will,  but  did  not  exercise  the  power  of  appointment 

which  he  had  over  such  legacy  under  the  will  of  T.  Lloyd.] 

Martha  MacLeroth  by  deed  poll,  dated  the  15th  of  December, 
1798,  and  attested  by  two  witnesses,  reciting  the  will  of  Lloyd, 
and  her  power  under  it,  in  pursuance  and  performance  and  by 
virtue  of  the  power  and  authority  so  given,  granted,  appointed, 
and  directed,  the  said  sum  of  1,000{.  and  all  and  every  part 
thereof,  and  all  interests  and  dividends  thereof,  to  be  paid, 
applied,  and  disposed  of,  in  manner  and  for  the  purposes,  and  to 
the  uses  and  intents  following :  that  is  to  say ;  she  appointed  the 
sum  of  800Z.,  parcel  of  the  said  sum  of  1,000Z.  to  be  paid  to  Hugh 
MacLeroth,  or  to  such  person  or  persons,  and  in  such  manner, 
and  for  such  purposes,  as  he  shall  think  fit,  and  as  he  shall 
direct  or  order ;  and  as  to  the  sum  of  2002.,  residue  thereof,  she 
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directed  the  same  to  be  *laid  out  in  Government  securities  in  the  MacLbboth 
names  of  the  trustees  of  William  Bolfe,  in  trust  to  pay  the  Bacoh. 
interest  and  dividends  thereof  to  her  for  her  natural  life ;  and  [  *162  ] 
after  her  decease  to  permit  Hugh  MacLeroth  to  receive  the  same, 
if  he  should  survive  her,  for  his  life ;  and  after  the  death  of  the 
survivor  to  divide  the  capital  among  all  and  every  their  child 
and  children,  in  such  manner  as  they  or  the  survivor  should  by 
deed  with  two  witnesses  or  by  will  to  be  attested  in  like  manner, 
appoint ;  in  debiult  of  appointment,  equally ;  if  but  one,  to  that 
one,  his  or  her  executors,  administrators,  or  assigns ;  and  in  case 
the  said  Hugh  MacLeroth  shall  not  accept  of,  or  shall  not  dispose 
of,  or  apply,  the  said  sum  of  8002.  hereby  given  him,  or  shall  be 
held  or  adjudged  incapable  of  taking  the  same,  then  and  in 
either  of  those  cases  she  appointed  the  said  sum  of  800Z.,  or  so 
much  thereof  as  Hugh  MacLeroth  shall  not  receive  or  apply,  to 
be  laid  out  in  the  public  funds  upon  the  trusts  declared  con- 
cerning the  2001. 

The  bill  was  filed  by  MacLeroth  and  his  wife  against  Elizabeth 
Lacey  Bolfe,  the  executors  and  trustees  of  William  Bolfe,  and 
the  three  infant  children  of  the  plaintiffs;  praying  that  the 
plaintiff  Martha  MacLeroth  may  be  decreed  entitled  to  appoint 
the  said  sum  of  1,0002.  for  the  benefit  of  herself  and  family  in 
manner  aforesaid ;  that  the  said  deed  and  appointment  executed 
by  her  may  be  declared  valid,  and  carried  into  effect ;  that  the 
sum  of  1,0002.  may  be  raised  and  paid  by  the  executors  of  William 
Bolfe,  and  applied  according  to  the  said  appointment,  or  other- 
wise for  the  benefit  of  the  plaintiff  Martha  MacLeroth  and  her 
family  pursuant  to  the  will  of  Lloyd ;  and  that  the  will  of  Lloyd 
may  be  estabUshed,  &c. 

Mr.  Graham  and  Mr.  Trower,  for  the  plaintiffs,  contended, 
that  Bolfe  having  made  no  appointment,  the  plaintiff  was  entitled 
to  appoint  this  fund;  and  the  appointment  she  had  executed 
was  valid  within  the  power.    *    * 

Mr.  Richards  and  Mr.  Short,  for  the  infant  children  of  the       [  16S  ] 
plaintiffs : 

*    *    *    As  to  the  appointment  executed  by  the  plaintiff,  the 
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MacLeboth  clear  intention  was,  that  this  fund  should  be  applied  for  the 
Bacon.  benefit  of  Mrs.  MacLeroth  and  her  children.  The  first  part  of 
[  *164  ]  the  will  shews,  the  testator  intended  it  for  their  benefit  *in  some 
shape  or  other.  They  are  first  pointed  out;  and  the  word 
"children"  having  occurred  in  the  beginning  of  the  wUl,  it  is 
impossible,  that  any  other  construction  can  be  given  to  the 
word  '*  family."  That  is  also  the  common  acceptation  of  the 
word.  The  husband  is  never  treated  as  part  of  his  wife's  family; 
though  she  is  considered  part  of  his.  But  we  are  relieved  from 
that  difficulty  by  the  previous  use  of  the  word  "  children ;  "  and 
from  the  first  part  of  the  will  it  is  clear,  the  testator  did  not 
intend  the  husband  should  have  any  benefit  from  this  fund. 

Mr.  Graham,  in  reply : 

*  *  *  As  to  the  appointment  executed  by  the  plaintiff,  the 
word  "family"  has  various  significations.  The  distinction 
attempted,  that  the  husband  is  not  part  of  the  wife's  family, 
though  the  converse  holds,  can  never  be  maintained.  He  is  the 
very  essence  and  comer-stone  of  the  family.  The  word  "  or  "  in 
this  will  marks  the  alternative.  As  it  was  competent  to  Bolfe  to 
consider,  that  it  was  for  the  benefit  of  the  family  to  prevent  Mac- 
Leroth from  going  to  gaol  for  this  debt,  his  daughter  had  the 
same  latitude. 

Master  of  the  Bolls  [after  holding  that  Bolfe's  will  did  not 
operate  as  an  appointment  of  Mrs.  MacLeroth's  legacy, 
continued  as  follows :] 

[  166  ]  The  only  remaining  question  is,  whether  Mrs.  MacLeroth  has 

well  disposed  of  it  in  the  alternative,  that  her  father  has  not. 
My  inclination  is  in  favour  of  what  she  has  done.  I  do 
not  like  to  criticise  upon  the  word  "family."  In  some  cir- 
cumstances her  husband  may  be  considered  as  part  of  her 
family :  but  it  is  extraordinary,  if  the  testator  meant,  that  she 
should  make  a  present  of  it  to  her  husband.  He  has  not  said, 
she  may  dispose  of  it  in  such  manner  as  may  be  of  benefit  to  her, 
her  husband,  and  family.  I  must  consider  a  little  more  of  th^t 
point,  being  clear  upon  the  others;  that  Bolfe  has  made  no 
appointment ;  and  I  am  very  sorry,  that  it  must  be  considered 
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that  MacLeroth's  bond  is  an  existing  debt  to  be  enforced  against   MaoLsboth 
him.     Whether  he  will  be  enabled  to  deduct  that  under  this       baoon. 
appointment  of  his  wife,  I  shall  take  more  time  to  consider. 


Masteb  of  the  Bolls  :  ^^'  2*- 

I  ha^e  had  some  doubt  upon  this  point;  and  I  am  only 
anxious  that  the  decree  shall  not  be  supposed  to  be  a  determina- 
tion, that,  wherever  a  legacy  is  given  to  trustees,  in  trust,  for 
instance,  for  ^jtme  covert  and  her  family,  it  is  to  be  understood, 
that  the  trustees  would  be  authorised  to  advance  to  the  husband 
any  gross  part  of  that  capital;  for  the  construction  of  such  a 
legacy,  unaccompanied  by  any  other  circumstances,  would  be, 
that  it  should  be  applied  for  her  and  her  children  ;  and  I  desire 
to  have  it  understood,  that  I  by  no  means  give  it  as  my  opinion, 
that  the  application  of  that  money  for  the  use  of  the  husband 
would  be  within  the  trust.  But  the  question  in  this  cause 
depends  entirely  upon  the  meaning  of  the  whole  will  as  to  the 
word  ''  family,"  as  there  used ;  and  upon  the  whole  will  I  am 
satisfied  I  am  fulfilling  the  intention  of  the  testator  by  the 
declaration  I  shall  make.  There  is  a  clear  intention,  either  that 
this  legacy  shall  be  settled  upon  her  and  her  children,  to  be 
limited  to  her  separate  use,  and  as  a  provision  for  her  and  her 
children,  and  if  that  part  of  the  will  had  taken  place,  no  doubt, 
the  husband  could  have  taken  no  share,  or  in  the  alternative ; 
for  if  that  provision  *does  not  please  Bolfe,  the  testator  gives  him  [  *167  ] 
leave  to  substitute  another  ''  the  whole  or  any  part  of  it  to  be 
paid  and  applied  for  the  benefit  of  his  said  daughter  and  her 
family:"  even  there  it  might  be  said  to  mean  the  same  as 
*'  children  "  before  meant :  but  he  adds,  '^  either  immediately  or 
at  any  future  period  or  periods  of  time,  as  the  said  William 
Bolfe  shall  think  will,  all  circumstances  considered,  be  most 
useful  and  beneficial  to  her  and  her  family,"  &c. 

Upon  this  it  is  clear,  he  meant  either  that  Bolfe  might  settle 
it  upon  her  and  her  children  after  her,  and  if  she  had  any  then, 
they  were  very  young,  so  that  nothing  could  be  then  applied  for 
their  benefit,  or  that  he  was  to  have  the  power  to  advance  any 
part  or  the  whole,  either  immediately,  or  in  any  way  he  should 
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HacLebotb  think  under  all  the  circomstances  most  beneficial  for  her  and  her 
Baoon.  f&niily.  He  might,  I  think,  have  advanced  part  to  set  up  the 
husband  in  trade.  The  testator,  I  think,  meant,  he  should  have 
that  power ;  and  the  word  ''  family ''  as  here  used,  was  meant  in 
a  more  extensive  sense  than  children ;  for  he  had  first  provided 
for  giving  it  to  her  and  her  children  ;  and  then  the  subsequent 
direction  is  to  apply  it,  not  for  her  and  her  children,  but  for  her 
and  her  family :  and  then  if  he  does  not  think  fit  to  make  such 
direction,  it  is  to  be  applied  in  such  manner  as  Mrs.  MacLeroth 
shall  by  any  writing,  &c.  appoint  for  the  benefit  of  her  and  her 
family.  Though  an  appointment  was  intended,  none  was  regu- 
larly made.  Then  it  was  for  her  to  direct  any  part  to  be  applied 
as  she  thought  fit,  not  for  the  benefit  of  herself  and  her  children, 
but  herself  and  her  family.  The  construction  her  father  put 
upon  it  is  the  true  construction,  as  the  testator  must  have  in- 
tended. Therefore  desiring  to  be  understood,  that  the  word 
'' family  "  would  not  include  the  husband,  except  from  the  con- 
text it  must  do  so,  I  think,  under  these  words  it  does  include  any 
means  the  father  should  think  fit  to  advance  the  husband  in  the 
world ;  and  if  he  did  not,  it  gave  her  power  to  apply  it  for  any 
part  of  her  family.  The  letter  from  the  testator  to  Bolfe,  telling 
what  he  intended  to  do,  and  desiring  him  to  leave  directions  how 
he  wishes  the  legacy  to  be  applied,  shews,  the  power  is  very 
large.  The  appointment  made  by  Bolfe,  prior  to  the  death  of 
Lloyd,  I  have  determined  to  be  totally  void  to  any  purpose  with 
reference  to  the  will,  that  afterwards  took  place ;  and  the  attempt 
[  *]68  ]  by  the  codicil  of  1795  *to  dispose  of  part  was  put  an  end  to  en- 
tirely by  the  act  of  receiving  from  the  executors  of  Lloyd  the 
money,  and  having  power  to  dispose  of  it,  as  he  thought  fit. 
But  it  did  not  rest  there;  for  after  that,  I  fear,  not  very  ac- 
curately reverting  to  what  he  had  done,  he  made  another  will 
revoking  all  former  wills;  and  the  Spiritual  Court  have  held 
that  codicil  revoked  also ;  and  therefore  have  not  granted  probate 
of  it ;  and  consequently  I  cannot  read  it.  Then  as  there  is  an 
end  of  that  codicil,  and  it  must  be  laid  out  of  the  case,  Bolfe  died 
intestate  as  to  this  1,000Z.,  with  that  fund  in  his  hands  ;  and  not 
having  made  any  due  application  of  it,  I  am  of  opinion,  he  had 
at  his  death  that  sum  in  his  hands  subject  to  the  trust ;  and  his 
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ezeeators  are  bound  to  apply  it  according  to  the  trusts  of  Lloyd's  UaoLbbotb 

Mm 

willy  and  as  if  Bolfe  had  never  acted  under  it.  In  that  event,  Bacon. 
being  clearly  of  opinion,  Bolfe  had  it  in  his  power  to  buy  a  com- 
mission for  the  husband,  to  set  him  up  in  trade,  or  to  do  any  act 
for  the  benefit  of  him,  and  her,  and  their  children,  and  not 
having  done  so,  the  question  is,  what  was  her  power.  The 
wiU  in  creating  her  power  does  not  go  back  to  direct  an  ap* 
plication  to  her  separate  use  and  for  the  benefit  of  her  and  her 
children :  but  it  is  to  be  for  the  benefit  of  her  and  her  family, 
either  then,  or  at  any  future  period.  She  might  have  bought  a 
house  to  have  set  her  husband  up  in  trade,  or  have  applied  it  in 
any  way  to  conduce  to  the  benefit,  not  only  of  herself  and  her  chil- 
dren, bat,  as  Bolfe  might  have  done,  for  any  part  of  her  family. 
She  has  appointed  8002.  for  the  benefit  of  her  husband.  If  she 
might  set  him  up  in  trade,  she  might  give  it  to  him  to  apply  it. 

Therefore,  not  without  some  doubt,  but,  I  think,  upon  the 
true  construction  of  this  will,  not  wishing  to  have  it  understood, 
that  in  any  other  case  differently  circumstanced  the  word 
''  family  **  shall  be  held  to  mean  the  husband,  I  am  of  opinion, 
the  plaintiff  Martha  MacLeroth  had  full  power  to  appoint  this 
fond  for  the  benefit  of  her  husband ;  and  the  appointment  she 
has  executed  must  be  declared  valid. 


SAYEBS,   Ex  PARTB.t 

(5  Veaey,  169—173.) 

A.  abroad  oommiBsions  B.  in  London,  to  send  him  foreign  coin ;  with 
particular  directions  as  to  the  manner  and  times  of  sending  it;  and 
remits  bills ;  which  B.  discounts ;  and,  the  coin  required  not  being  to  be 
had  in  England,  sends  two  remittances,  not  equal  to  the  amoimt  of  A.'s 
bills,  to  Lisbon,  for  the  purpose  of  procuring  it :  with  directions,  if  it 
cannot  be  had,  to  return  hiUs.  The  coin  not  being  ohtainable,  bills, 
nearly  to  the  amount  of  the  remittance  to  Lisbon,  not  indorsed  by  the 
correspondent  there,  are  returned ;  and,  B.  in  the  interval  becoming 
bankrupt,  are  received  by  his  assignees.  A.  was  held  entitled  to  follow 
those  bills  under  the  particular  circumstances:  the  Lord  Ohancellor 
expressing  much  doubt,  whether  the  same  would  hold  in  the  case  of  a 
remittance  to  buy  goods  in  the  way  of  trade. 

The  petitioner,  paymaster  of  the  forces  in  the    island   of 
Dominica,  wrote    to   the   house    of  Cheap    &  Laughnam    in 

f  Inre  ffaaoes  Estate  (1879)  13  Ch.  D.  696,  716 ;  49  L.  J.  Ch.  415. 
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8ATBB8,  London  to  procure  and  send  out  to  him  foreign  ooin,  half  joes 
*  ^^'^^  and  dollars ;  with  directions  to  send  him  to  the  amount  of 
6,0002.  at  one  time,  5,0002.  at  another,  and  the  same  sum  by 
every  succeeding  opportunity  by  the  packet  or  otherwise.  He 
soon  afterwards  inclosed  them  two  bills  upon  the  Paymaster 
General  for  10,000Z.  and  6,0002.  for  which  he  desired  them  to 
give  him  credit ;  and  he  drew  upon  them  for  above  2,000Z. 

Cheap  &  Laughnam  having  discounted  the.  bills  received 
from  the  petitioner,  and  the  coin  required  not  being  to  be 
procured  in  England,  remitted  6,600Z.  to  Peter  &  Co.  at 
Lisbon;  with  directions  to  purchase  joes,  and  if  they  could 
not  procure  them,  to  return  the  money  in  good  bills;  and  at 
the  same  time  wrote  to  the  petitioner,  that  they  had  made  a 
remittance  to  Lisbon  for  the  purpose  of  procuring  the  coin. 
About  a  month  afterwards  Cheap  &  Laughnam  made  another 
remittance  to  Lisbon  to  the  same  amount;  with  directions  to 
send  joes  and  dollars,  or,  if  they  were  not  to  be  procured,  good 
bills ;  but  soon  afterwards  they  countermanded  the  order  as  to 
the  dollars ;  desiring  only  joes.  The  answer  from  Lisbon  was, 
that  it  was  impossible  to  procure  joes;  and  that  at  all  events 
they  could  not  send  more  than  half  in  coin  ;  being  obliged  by  a 
regulation  of  Government  to  take  part  in  Government  paper. 
Soon  afterwards  they  sent  good  bills,  but  not  indorsed  by  them, 
for  very  near  the  amount  of  the  remittance.  In  the  interval 
Cheap  &  Laughnam  having  become  bankrupts,  those  bills  got 
into  the  hands  of  their  assignees. 

The  petition  claimed  these  bills  as  the  specific  property  of  the 
petitioner. 

The  Solicitor-Oeneral,  in  support  of  the  petition  :, 

It  is  not  necessary  to  shew,  that  the  identical  bank-notes  and 
guineas,  for  which  the  bankrupts  discounted  the  bills,  were 
[  ♦ITO  J  remitted  to  Lisbon,  and  produced  *the  bills  in  question.  If 
the  foreign  coin  had  arrived  in  England  after  the  bankruptcy, 
it  would  have  belonged  to  the  petitioner.  Then  are  not  these 
bills  in  just  the  same  situation  ?  The  difference  in  the  amount 
of  the  return  from  Lisbon  probably  proceeded  from  the  ex- 
change. 
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The  AUdmey-Oeneral  and  Mr.  Mansfield,  for  the  assignees      Satkbs, 
under  the  Commission :  *  ^^'^ 

If  the  bills  remitted  to  London  by  the  petitioner  had  remained 
in  the  possession  of  the  bankrupts  at  the  time  of  the  bankruptcy, 
they  would  have  had  them  upon  a  specific  trust ;  which  would 
have  bound  the  assignees.  But  that  is  not  the  state  of  this 
case;  for  previously  to  the  bankruptcy  they  had  discounted 
those  bills ;  then  they  remit  5,6002.  to  Lisbon  in  bills,  which 
they  purchased  in  London.  They  do  that  out  of  the  general 
cash  of  the  house.  It  may  be  what  they  receive  for  the  discount 
of  those  bills:  but  the  moment  they  were  discounted,  and  the 
produce  came  to  the  hands  of  the  bankrupts,  their  situation  was, 
that  they  were  debtors  to  the  petitioner  for  the  sum  received  for 
them ;  and  then  he  could  only  prove  under  the  commission  in 
respect  of  that.  Then  has  any  thing  been  done,  constituting 
that  fund  a  specific  property,  that  did  not  pass  by  the  assign- 
ment, but  was  the  petitioner's  property  in  the  hands  of  the 
bankrupts  under  a  trust  ?  Suppose,  the  bills  remitted  to  Lisbon 
had  been  bad :  how  would  they  have  been  the  petitioner's  loss  ? 
If  the  joes  had  been  actually  purchased,  being  purchased  for  the 
petitioner  those  specific  joes  might  have  been  his  property.  So 
they  might  have  been,  if  the  bankrupts  had  not  a  shilling  of  the 
petitioner's  in  their  hands;  but  the  joes  not  being  purchased, 
but  bills  being  remitted  to  the  bankrupts  in  consequence  of  the 
remittance  by  them  to  Lisbon,  what  can  give  the  petitioner  a 
greater  lien  upon  those  bills  and  that  sum  of  6,600Z.,  part  of 
the  produce  of  the  bills  discounted,  than  the  rest  of  those  bills. 
The  remittance  to  Lisbon  did  not  alter  the  property  at  all. 
The  fund  remained  the  property  of  the  bankrupts  just  as  before. 
Suppose  a  general  debt ;  that  upon  a  balance  of  accounts  the 
bankrupts  had  been  indebted  to  the  petitioner  in  10,0002. ;  and 
he  had  desired  them  to  purchase  joes ;  and  then  this  transaction 
had  taken  place  :  Gould  he  claim  a  lien  upon  the  bills  returned  ? 
What  is  the  difference?  The  bills  remitted  for  a  particular 
purpose  they  have  converted  into  a  general  debt ;  and  then  this 
transaction  took  place.  The  principle  applies  to  cases,  *  where  [•171] 
specific  effects  come  to  the  hands  of  the  assignees ;  which  must 
be  subject  to  the  trusts  upon  which  the  bankrupts  held  them : 
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Batbbs,  bat  a  debt  doe  from  the  bankrupts  cannot  be  conBidered  as  held 
upon  a  trust.  They  are  debtors;  and  responsible  as  such,  if 
they  do  not  do  what  was  required.  There  would  be  no  end  of 
such  liens,  if  all  sums  remitted  to  traders  are  to  be  pursued 
through  every  possible  transaction.  It  would  go  to  a  great 
extent.  It  might  as  well  be  contended  against  a  banker,  who 
had  received  a  sum  of  money  from  a  particular  customer  to  keep. 
It  is  an  unfortunate  case,  where  a  person  has  sold  goods  to  the 
bankrupt ;  who  receives  money  for  them ;  but  there  is  no 
pretence  in  that  case  for  a  lien.  In  the  bankruptcy  of  Cox  & 
Heisch  a  person  had  engaged  with  them  in  an  adventure  by  a  re- 
mittance to  St.  Petersburgh ;  in  which  his  interest  was  one-fourth. 
Upon  a  remittance  of  bills  from  8t.  Petersburgh  on  that  account 
Cox  &  Heisch  discounted  them;  and,  knowing  they  were 
responsible  for  one-fourth,  they  put  aside  a  sum,  rather  more 
than  that;  meaning  to  pay  it  to  that  person:  but  upon  a 
considerable  bankruptcy  in  the  mean  time  finding  they  must 
fail  they  suspended  the  actual  payment:  but  the  sum  appro- 
priated was  clearly  distinguishable  in  bank  notes.  Upon 
petition  for  these  notes  and  some  others,  which  were  clearly 
specific,  your  Lordship  thought  the  petitioner  entitled  to  the 
latter,  but  not  to  the  notes,  which  it  was  the  intention  of  the 
bankrupts  to  pay  to  him  in  respect  of  his  fourth  of  the  adventure: 
but  they  were  considered  mere  debtors  to  him  for  that  sum.  So 
in  this  case,  when  the  bills  were  discounted,  they  became  debtors 
to  the  petitioner  for  the  money  received  upon  them ;  and  nothing, 
that  passed  afterwards,  can  make  any  bills,  particularly  these 
bills,  the  specific  property  of  the  petitioner.  If  the  bills  they 
got  had  proved  bad,  they  must  have  taken  the  consequence. 
Whether  they  had  a  right  to  charge  him  with  any  loss  by 
interest,  &c.  in  the  course  of  exchange,  is  a  different  question. 
If  without  any  remittance  he  had  directed  them  to  make  the 
purchase,  and  they  had  tried,  but  could  not,  they  might 
perhaps  have  a  right  to  charge  him  with  the  expense:  but 
he  would  not  be  responsible  for  the  goodness  of  the  bills. 
Besides,  the  remittance  by  the  petitioner  was  not  upon  a  special 
trust,  but  remitted  upon  his  general  account.  He  desires  them 
to  give  him  credit  for  the  bills ;  and  he  draws  upon  them.    That 
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money  was  not  distinguished  in  their  hands  from  any  of  their     |^""*» 
other  money ;  and  it  was  indifferent,  with  what  money  or  bills 
the  joes  were  bought.    There  was  no  appropriation. 

LoBD  Chancbllob  :  [  172  ] 

It  strikes  me,  that  the  case  of  a  lien  is  very  distinguishable 
from  the  case  cited  of  the  Bussian  adventure ;  in  which  there 
never  was  any  severance  from  the  general  property  of  the 
bankrupts. 

I  take  it  to  be  clear  upon  the  correspondence  in  this  case, 
that  the  money  was  sent  for  a  particular  purpose;  for  the 
purpose  of  procuring  foreign  coin.  The  first  letter  distinctly 
marks  the  order  to  send  5,0002.  at  one  time,  6,0002.  at  another, 
and  the  same  sum  by  every  opportunity  by  the  packet  or 
otherwise.  He  remits  bills  upon  the  Paymaster  Greneral.  Then 
what  is  done  ?  The  order  not  being  to  be  executed  in  London, 
they  proceed  to  execute  the  trust  by  sending  to  Lisbon,  perhaps 
out  of  the  very  money  received  upon  those  bills,  but  out  of  their 
funds,  having  received  the  bills,  for  the  purpose,  it  is  expressly 
declared  in  their  correspondence,  of  making  the  purchase.  It 
is  admitted,  very  properly,  that  if  joes  had  been  returned,  the 
petitioner  would  have  a  right  to  them,  as  purchased  by  his 
order  with  money  remitted  by  him  for  that  purpose.  It  does 
not  remain  a  general  debt ;  they  proceeding  to  execute  the  trust 
by  doing  all,  that  was  in  their  power.  The  thing  was  not  to  be 
bought  here.  They  send  to  Lisbon.  Suppose,  the  petitioner 
had  gone  to  Lisbon :  he  might  have  stopped  the  execution  of 
the  commission ;  sayiag,  he  did  not  want  the  foreign  coin,  but 
would  take  it  in  bills  or  any  other  way.  Suppose,  it  could  have 
been  done  by  the  purchase  of  joes,  but  Peter  &  Go.  had  pur- 
chased some  other  coin :  the  petitioner  might  have  affirmed 
or  dis-affirmed  it.  But  what  has  happened  ?  Joes  not  being  to 
be  found  these  bills  are  sent.  The  petitioner  might,  if  he  had 
gone  to  London,  have  gone  to  them,  and  said,  he  would  take 
the  bills.  It  would  be  a  narrow  rule  to  hold,  that,  the  com- 
mission being  in  train  to  be  executed,  the  property,  being 
separated  and  severed  property  by  the  accident  that  the  joes 
were  not  bought,  should  be  lost  to  the  owner.    I  am  inclined 
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therefore  to  allow  the  lien  in  this  case,  and  to  direct  the 
assignees  to  deliver  over  the  bills.  It  is  a  particular  case ;  and 
di£ferent  from  any,  that  has  occurred. 

For  the  Assignees : 

It  is  a  very  important  point.  The  money  got  into  the  general 
fund.  Suppose  money  had  been  sent  for  the  purpose  of  buying 
goods. 

LoBD  Chancellor  : 

I  doubt  much,  whether  it  would  apply  to  that  case  of  buyiag 
goods.    There  is  a  great  deal  of  traffic  and  exchange  there. 

I  feel,  there  is  a  considerable  degree  of  singularity  in  this  case; 
and  if  you  wish  it,  I  will  consider  farther  of  it.  It  is  a  very  hard 
case.  It  is  very  fit  for  the  consideration  of  the  creditors  too;  for 
it  is  clear,  the  fund  is  increased  by  this  sum  of  16,000!.  If  it  got 
into  the  general  fund,  it  got  out  again.  It  acquires  an  identity 
and  a  distinction  from  all  the  rest  of  the  fund  by  the  application 
of  it,  by  sending  it  to  Portugal. 

The  bills  having  been  paid,  the  order  was  made  for  payment 
of  the  money  to  the  petitioner:  the  point  not  being  farther 
pressed  by  the  assignees. 
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Jan,  81. 

LouoH- 

BOBOUOH, 

L.C. 

r]89] 

[190] 


SMITH  V.   SMITH. 

(6  Vesey,  189—194.) 

Property  bought  in  the  name  of  a  partner  with  money  belonging  io 
the  firm,  held  to  be  the  separate  estate  of  the  partner,  the  piuchase 
money  with  interest  haying  been  charged  to  the  partner's  account  with 
the  firm. 

*  *  *  In  June,  1789,  Robert  Smith,  who  was  a  brewer  at 
Croydon,  took  his  brother  Charles  Smith  into  partnership  with 
him ;  and  in  the  course  of  that  partnership  at  several  times  down 
to  the  6th  of  October,  1791,  Bobert  Smith  purchased  freehold 
and  copyhold  estates  at  Croydon,  Merton,  and  Woddon,  in 
Surrey ;  and  was  seised  of  the  legal  estate  of  the  said  freehold 
premises  in  fee,  except  one,  purchased  upon  the  29th  of  January, 
1791,  which  was  conveyed  to  him  and  a  trustee,  to  bar  dower. 
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and  of  the  copyhold  premises  according  to  the  custom  of  the  Smith 
manor.  He  was  also  seised  of  other  freehold  estates  by  inheri-  smith. 
tance,  or  by  purchases  previous  to  the  partnership. 

The  estates  purchased  consisted  .of  a  brew-house  and  premises 
and  some  public  houses,  for  the  purposes  of  the  trade.  When 
the  partnership  was  formed,  it  was  agreed,  that  Robert  Smith's 
debts  were  to  be  considered  as  his  separate  debts :  but  the  in- 
terest was  to  be  paid  out  of  the  partnership  property.  It  was 
also  agreed,  that  the  freehold  and  copyhold  estates,  of  which  he 
was  then  seised,  should  continue  his  separate  property :  but  the 
rents  of  *those  estates,  which  consisted  of  public-houses,  and  [  *191  ] 
also  of  the  estates  purchased  in  his  name  and  to  be  considered 
as  his  separate  property,  were  carried  to  the  partnership  account; 
and  the  partnership  allowed  him  interest,  at  first  at  the  rate  of 
5  per  cent.,  and  afterwards  of  4  per  cent.,  upon  the  estimated 
value  of  the  estates,  of  which  Bobert  Smith  was  seised  before 
the  partnership,  and  upon  the  purchase-money  of  those,  which 
were  purchased.  As  these  purchases  were  made,  Bobert  Smith 
drew  the  money  from  the  partnership ;  and  his  account  was 
debited  with  the  amount  and  interest.  During  the  partnership 
many  of  the  private  debts  of  Bobert  Smith  were  paid  off,  and 
many  new  debts  contracted  upon  his  separate  notes :  the  debts 
paid  and  the  interest  of  those  new  debts  were  paid  with  the 
partnership  money;  for  neither  of  which  was  Bobert  Smith 
charged  in  the  partnership  accounts  :  but  in  their  annual  settle- 
ments all  the  debts,  as  well  as  those  contracted  by  the  trade  as 
those  secured  by  Bobert's  private  notes,  were  entered  under  the 
head  of  debts  at  the  brew-house. 

In  1797  a  joint  commission  of  bankruptcy  issued  against  him 
and  his  brother ;  under  which  the  freehold  and  copyhold  estates 
and  also  certain  leasehold  estates  were  sold  by  the  assignees  for 
8,500Z.  Upon  that  occasion  an  agreement,  dated  the  28rd  of 
July,  1798,  took  place  between  Elizabeth  Smith,  [the  wife  of  the 
said  Bobert  Smith,]  and  the  assignees ;  reciting  the  bankruptcy, 
sale,  &c. ;  and  that  Elizabeth  Smith  claimed  to  be  entitled  to 
dower  out  of  said  messuages,  &c.  or  some  of  them ;  and  that  it 
had  been  required  by  the  purchasers,  that  she  should  execute  a 
release,  and  levy  a  fine ;   and  that  to  induce  her  so  to  do  the 
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smTH  assignees  had  proposed,  that  oat  of  the  money  arising  from  the 
Smith.  sale  she,  her  executors,  &c.  should  receive  the  sum  of  880Z.  in 
full  satisfaction  and  discharge  of  her  dower  of  and  in  the  same 
premises,  in  case  the  whole  shall  be  found  subject  to  her  dower ; 
and  so  in  proportion  for  such  parts  thereof  as  shall  be  found 
subject  to  such  dower,  as  aforesaid,  to  which  she  had  agreed,  it 
was  witnessed,  &c.  and  she  joined  in  the  fine,  accordingly. 

The  bill  was  filed  by  Eobert  Smith  and  his  wife,  against  the 
assignees  under  the  commission ;  praying,  that  they  may  be 
decreed  specifically  to  perform  the  agreement,  and  to  pay  the 
sum  of  880Z.,  or  such  part  thereof  as  the  Court  shall  think  the 
plaintiff  Elizabeth  entitled  to. 
[  192  ]  The  defendants  by  their  answer  submitted,  that  the  plaintiff 

Elizabeth  would  not  upon  the  event  of  her  surviving  her  hus- 
band be  entitled  to  dower ;  inasmuch  as  she  was  barred  to  cl^kim 
dower  by  her  marriage  settlement ;  and  also,  because  part  of  the 
estates,  as  to  which  Bobert  Smith  was  seised  of  the  legal  estate 
in  fee,  was  not  purchased  with  his  own  money,  but  with  the 
partnership  money,  and  for  the  use  of  the  partnership;  for  whom 
he  was  a  bare  trustee. 

[The  GouBT  held  that  the  plaintiff  Elizabeth's  claim  to 
dower  was  not  barred  by  her  marriage  settlement.] 

The  Attorney-General,  and  Mr.  Cooke,  for  the  plaintiff: 
[  193  ]  *    *    *    3y  fij^Q  agreement  between  the  parties  the  estates 

purchased  were  conveyed  to  Bobert  Smith;  and  though  the 
purchase-money  was  paid  out  of  the  partnership  funds,  he  was 
to  be  made  debtor  for  those  sums.  From  the  nature  of  the 
transaction  therefore  the  estates  were  his ;  and  he  was  debtor  to 
the  partnership  for  the  sums  paid  for  them :  but  that  will  not 
affect  her  legal  title  to  dower. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  defendants  : 

*  *  It  is  admitted,  that  the  partnership  funds  were  employed 
in  purchasing  these  estates ;  and  then  they  are  as  much  part  of 
the  partnership  stock  as  any  other.  A  decision,  that  the  wife  is 
dowable  out  of  these  estates  will  be  a  precedent  for  fraud  by 
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enabling  a  partner  apon  an  apprehension  of  bankruptcy  to  pro- 
vide for  his  wife  at  the  expense  of  his  creditors. 

LoBD  Chancellor  : 

If  these  estates  had  only  been  conveyed  to  one  partner,  having 
been  purchased  with  the  partnership  funds,  they  would  have  been 
part  of  the  partnership  property.  But  that  was  not  the  nature 
of  the  transaction.  The  distinction  is,  the  agreement  as  to  the 
purchase  of  these  houses  was  specific.  Upon  that  they  never 
could  be  specifically  divided,  as  if  they  were  part  of  the  partner- 
ship stock :  but  when  they  came  to  settle,  the  houses  were 
Bobert  Smith's,  and  he  was  debtor  for  so  much  money.  The 
whole  turns  upon  that.  I  take  it  as  a  fact  agreed,  that 
upon  that  agreement,  if  the  partnership  had  been  dissolved, 
the.  estates  would  have  remained  with  Bobert  Smith,  and, 
whether  they  were  worth  so  much,  or  not,  he  would  have  been 
debtor  for  the  money.  If  he  had  sold  one  of  these  houses,  his 
sale  would  have  been  good,  even  with  notice  of  their  manner  of 
dealing  and  their  transactions,  if  the  fact  is  true  as  to  the  agree- 
ment ;  and  no  person  would  have  *taken  the  title  without  the 
wife  joining.  The  single  question  is,  whether  I  could  have  com- 
pelled her  to  levy  the  fine.  I  think,  she  is  entitled  to  dower  out 
of  the  estates.  She  must  be  paid ;  or  they  must  have  sold  the 
estates  subject  to  her  dower.  It  seems  to  me,  she  is  entitled  to 
the  whole. 


Smith 
Smith. 


[•mi 


From  a  note  to  Greenwell  t\  Greenwell,  5  Yesey,  194 — 199. 

CAVENDISH  V.  MERCEE. 

(5  Vosey,  195n.— 197n.) 

Beeiduary  bequest  to  a  very  large  amoimt  in  fayour  of  infant  grand- 
children, payable  at  twenty-one  or  marriage,  with  surviyorship,  the 
interest  to  accumulate  and  be  paid  with  the  capital ;  and  in  cafle  of  the 
death  of  all  before  the  time  of  payment,  oyer  to  their  mother  absolutely. 
The  father's  income,  though  considerable,  bearing  no  proportion  to  the 
fortune  bequeathed,  and  t^ere  being  seyeral  children,  the  Court  directed 
maintenance,  taldng  the  consent  of  the  mother. 

BicHABD  Bbadshaw,  Esq.  by  his  will,  dated  the  28th  of  March, 
1778,  gave  to  the  separate  use  of  his  only  child  Sarah,  wife  of 
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Catkndish  the  defendant  Henry  Cavendish,  an  annuity  of  4002.  to  be  secured 
Meboeb.  by  fl'Q  appropriation  of  a  sufEicient  pari  of  his  personal  estate. 
He  then  gave  10,000Z.  to  his  executors,  upon  trust  to  be  placed 
out  at  interest,  and  paid  to  such  one  or  more  child  or  children  of 
the  defendant  Sarah  Cavendish  at  twenty-one  years  of  age,  as 
she  should  appoint;  and  in  the  mean  time  he  directed  his 
[  *196a.  ]  executors  *to  receive  all  the  interest  of  the  said  10,000{.,  and 
place  out  the  same  from  time  to  time  to  accumulate,  and  to  stand 
possessed  of  such  accumulation  in  trust  for  such  children  as 
should  be  entitled  to  the  10,000Z.,  and  in  the  same  shares ;  and 
in  case  his  daughter  should  make  no  appointment,  the  said 
10,0002.  and  the  accumulation  to  sink  into  the  residue  of  his 
personalty.  He  gave  to  his  son-in-law  Henry  Cavendish  1,000Z. ; 
to  his  grandson  the  plaintiff  Richard  Cavendish,  8,0002. ;  and  to 
his  grandson  the  plaintiff  George  Cavendish,  8,0002.:  such 
legacies  to  his  grandsons  to  be  paid  at  twenty-one,  but  without 
any  interest  in  the  mean  time :  and  in  case  of  death  under  that 
age  to  sink  into  the  residue.  He  gave  to  his  three  grand- 
daughters, the  plaintiffs  Catherine,  Deborah,  and  Sarah  Caven- 
dish 10,0002.  each,  and  to  his  grand-daughter  Theresa  Maria 
Cavendish  8,0002.,  to  be  paid  at  twenty-one,  or  marriage  with 
consent  of  their  mother  or  guardians,  and  not  otherwise;  but 
without  any  interest  in  the  mean  time ;  and  in  case  of  death,  or 
marriage  without  consent,  to  sink  into  the  residue ;  and  after 
giving  several  pecuniary  legacies  he  bequeathed  the  residue  of 
his  personal  estate  upon  trust  to  place  it  out  at  interest  to 
accumulate,  and  to  make  over  all  the  funds  and  accumulations 
unto  his  grandson,  the  plaintiff  Augustus  Cavendish,  upon 
attaining  twenty-one ;  but  in  case  he  should  die  under  that  age, 
then  upon  trust  for  his  grandsons,  the  plaintiffs  Richard  and 
George  Cavendish,  equally,  share  and  share  alike,  at  their 
respective  ages  of  twenty-one;  but  if  either  should  die  under 
that  age,  in  trust  for  the  survivor :  in  case  of  the  death  of  all 
three  grandsons,  in  trust  for  his  grand-daughters  at  twenty-one, 
or  marriage  with  consent,  as  aforesaid.  In  case  all  his  said 
grand-children  should  happen  to  die  before  the  times  appointed 
for  their  enjoying  such  funds  and  securities,  to  be  purchased 
with  such  residue,  as  aforesaid,  together  with  such  accumulated 
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fnnds  and  interest,  then  he  gave  the  same  onto  his  said  daughter,    Catebsish 

the  defendant  Sarah  Cavendish,  her  executors,  &c.  for  ever ;  and     msbobb. 

in  the  mean  time  and  until  his  said  grand-children  or  some  or 

one  of  them  should  become  entitled  to  the  said  funds  by  virtue 

of  his  will,  upon  trust  to  receive  all  the  dividends  and  interest, 

which  should  arise  from  the  funds  to  be  purchased  with  the 

residue  aforesaid,  and  invest  the  same  from  time  to  time  at 

interest  to  accumulate,  and  stand  possessed  *of  the  accumula-     [  *i97n.  ] 

tion  in  trust  for  the  person  or  persons,  who  should  be  entitled  to 

the  funds  to  be  purchased  with  the  residue. 

The  defendant  Henry  Cavendish,  and  Sarah  his  wife,  by  their 
answer  stated,  that  the  said  Henry  Cavendish  took  out  adminis- 
tration with  the  will  annexed ;  that  they  were  desirous,  that  the 
whole  or  part  of  the  interest  of  the  said  legacies  should  be  applied 
in  the  maintenance  of  the  plaintiffs;  inasmuch  as  the  defendants 
had  a  large  family  of  children,  consisting  of  the  plaintiffs  and 
one  other  child,  bom  since;  for  whom  no  provision  was  made  by 
the  said  will ;  and  the  net  annual  income  of  the  defendant's  estate 
was  1,100Z.  a-year,  exclusive  of  an  annuity  of  700L  a-year ;  which 
his  father  paid  him,  so  long  as  his  father  enjoyed  a  place  under 
the  Crown  ;  and  therefore  the  said  defendant  could  not  maintain 
the  plaintiffs  in  proportion  to  their  fortunes. 

The  Lord  Chancellor  made  the  usual  decree  for  taking  the 
accounts;  and  ordered,  that  the  Master  should,  in  case  the 
defendant  Mrs.  Cavendish  should  appear  before  him  separate 
from  her  husband,  and  consent  thereto,  inquire  into  the  circum- 
stances of  the  defendant  Henry  Cavendish  ;  and  whether  it  was 
proper  to  make  any  and  what  allowance  for  the  maintenance 
and  education  of  the  plaintiffs,  the  infants,  and  state  the  same 
with  his  opinion  thereon  to  the  Court. 

The  Master  by  his  report,  dated  the  18th  of  November,  1776, 
stated,  that  it  would  be  proper  to  allow  certain  sums  therein  for 
the  maintenance ;  and  that  report  was  afterwards  confirmed. 

[Note. — This  case  was  followed  by  Lord  Loughborough,  L.C. 
in  GreenweU  v.  GreenweU  (1800)  5  Ves.  194 ;  no  further  report  of 
that  case  appears  necessary.] 
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1799.  HAREI80N  V.  FOREMAN.t 

^^'  ^*-  (6  Veeey,  207—210.) 

1800. 
Feb,  4.  ^  ^^^  vested  interest  not  deyested :  the  express  oontingency,  upon 

whioh  it  was  to  be  devested,  not  having  happened. 

Bolls  Court,  Bequest  to  A.  for  life,  and  after  her  decease  to  B.  and  0.  in  equal 

ASDEN,  M.R.  moieties;  and  in  case  of  the  decease  of  either  in  the  life  of  A.  the  whole 

[  207  1  ^  ^®  survivor  of  them  living  at  her  decease.    B.  and  C.  having  both 

died  in  A.'s  lifetime. 

ffddf  the  devesting  clause  had  no  operation. 

John  Stallabd,  being  possessed  among  other  personal  estate 
of  5662.  annuities  of  1778,  by  his  will,  dated  the  18th  of  August, 
1779,  gave  to  Joseph  Jennings  and  John  Harrison  40Z.  per 
annum,  part  of  the  said  annuities,  in  trust  to  pay  the  dividends 
and  produce  thereof,  which  should  from  time  to  time  arise  and 
become  payable,  to  his  cousin  Mrs.  Sarah  Barnes  during  her  life, 
exclusive  of  her  marriage  or  any  future  husband,  and  not  to  be 
subject  to  his  or  their  debts  or  control ;  and  from  and  after  her 
decease  upon  trust  to  transfer  the  said  sum  of  402.  per  annum, 
or  the  stock  or  fund,  wherein  the  produce  thereof  might  be 
invested,  to  Peter  Stallard  and  Susannah  Snell  Stallard,  children 
of  his  (the  testator's)  cousin  William  Stallard,  in  equal  moieties; 
and  in  case  of  the  decease  of  either  of  them  in  the  life-time  of  the 
said  Sarah  Barnes  then  he  gave  the  whole  thereof  to  the  survivor 
of  them  living  at  her  decease.  He  gave  all  the  residue  of  his 
estate  and  effects  of  every  kind  to  Elizabeth  Stallarpl  and  Sarah 
Stallard,  the  children  of  his  cousin  Abraham  Stallard,  to  be 
equally  divided  between  them,  share  and  share  alike;  and  he 
appointed  Jennings  and  Harrison  his  executors. 

By  a  codicil,  dated  the  2nd  of  February,  1781,  among  other 
things  the  testator  revoked  the  disposition  of  the  residue,  and 
gave  it  in  the  same  terms  to  the  said  Elizabeth  Stallard  and 
Sarah  Stallard,  and  Mary  Main,  sen.  and  Mary  Main,  jun. 
equally. 

By  another  codicil,  dated  9th  February,  1782,  the  testator 
taking  notice  of  the  death  of  Jennings  appointed  another  joint- 
executor  with  Harrison. 

The  testator  died  in  March,  1782.     Susannah  Snell  Stallard 

t  Marrioti  v.  AbeU  (1869)  L.  B.  7  Eq.  478 ;  38  L.  J.  Ch.  451. 
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and  Peter  Stallard  died;  the  former  in  January,  1784:  the  Habbibon 
latter  in  December  in  the  same  year;  both  intestate.  Sarah  fobbman. 
Barnes  died  in  January,  1797.  The  bill  was  filed  by  the 
executors  of  the  testator ;  praying,  that  it  may  be  declared, 
who  are  entitled  to  the  said  401.  per  annum  Annuities,  &c. 
The  question  was  between  the  defendant  Foreman,  administratrix 
of  Susannah  Snell  Stallard  and  Peter  Stallard,  and  the  residuary 
legatees,  claiming  it  as  having  fallen  into  the  residue. 

Mr.  Hoody^  for  the  defendant  Foreman,  contended,  that       [208] 
Susannah  Snell  Stallard  and  Peter  Stallard  were  joint-tenants 
of  the  capital  of  the  fund,  subject  to  the  life  interest  of  Sarah 
Barnes:  but  the  Master  of  the  Bolls  intimated  a  decided 
opinion,  that  they  were  tenants  in  common. 

It  was  then  contended  for  the  same  defendant,  that,  each  of 
them  having  a  vested  interest  in  a  moiety,  it  passed  to  their 
respective  personal  representatives ;  the  event,  upon  which  the 
legacy  was  given  over  to  the  survivor  of  them  living  at  the 
decease  of  Sarah  Barnes,  not  having  happened;  both  having  died 
during  her  life. 

The  cases  cited  were  Barnes  v.  AUen ;  X  Monkhouse  v.  Holme;  § 
Benyon  v.  Mctddison;  \\  and  Scurfield  v.  Howe$.% 

Mr,  Stanley,  for  the  residuary  legatees  : 

Those  cases  do  not  apply;  and  there  is  no  case  like  this. 
Taking  the  whole  sentence  in  the  will,  relating  to  this  legacy, 
together,  it  is  clear,  the  testator  intended  a  personal  benefit  to 
Susannah  Snell  Stallard  and  Peter  Stallard;  and  that  neither 
should  take  any  benefit,  unless  surviving  Sarah  Barnes ;  during 
whose  life  nothing  vested,  but  their  right  was  merely  contingent. 
As  she  survived  them  both,  the  legacy  upon  her  death  lapsed, 
and  fell  into  the  general  residue. 

Masteb  of  the  Bolls  : 
The  only  question  upon  this  will  is,  whether  by  the  event  that 

t  The  arguments  ex  relatione.  |  2  Br.  C.  0.  75. 

t  1  Br.  0.  C.  181.  IT  3  Br.  C.  C.  91. 

{  1  Br.  0.  0.  298. 
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Habbibon    has  happened,  the  deaths  of  Susannah  Snell  Stallard  and  Peter 

mm 

FosEMAir.  stallard  in  the  lifetime  of  Sarah  Barnes,  this  sum  of  401.  per  an- 
num annuities  given  after  her  death  in  their  favour  is  undisposed 
of ;  or  in  other  words  whether  the  bequest  is  by  these  means  put 
an  end  to  and  become  absolutely  void.  Upon  the  first  part  of  the 
will,  if  it  stood  without  the  condition  annexed  in  case  of  the  death 
of  either  of  them  in  the  lifetime  of  Sarah  Barnes,  there  could  be 
no  doubt,  I  suppose,  that  it  would  have  been  a  vested  interest  in 
those  two  persons ;  for  it  is  a  bequest  of  these  annuities  to  a  person 
during  her  life ;  and  after  her  decease  to  two  given  persons  in  equal 
[  *209  ]  moieties.  If  it  rested  upon  those  words,  there  could  be  no  *doubt  it 
would  upon  the  death  of  that  person  have  been  a  vested  interest  in 
them  as  tenants  in  common,  transmissible  to  their  representa- 
tives, whether  they  survived  the  person  entitled  for  life,  or  died 
before  her.  Then  comes  the  condition  annexed ;  making  a  dis- 
position in  a  given  event  different  from  that,  which  would  have 
been  the  effect  of  the  first  words.  The  contingency  described  in 
that  part  of  the  will  never  took  place ;  there  being  no  survivor  of 
those  two  persons  at  that  time.  The  question  is  then,  whether 
this  makes  the  whole  void ;  as  if  it  never  vested  at  all. 

It  is  perfectly  clear,  that  where  there  are  clear  words  of  gift, 
giving  a  vested  interest  to  parties,  the  Court  will  never  permit 
that  absolute  gift  to  be  defeated,  unless  it  is  perfectly  clear,  that 
the  very  case  has  happened,  iil  which  it  is  declared,  that  interest 
shall  not  arise.  The  case  of  Mackell  v.  Winter^  is  most  analogous 
to  this.  I  held  the  interest  absolutely  vested  in  the  surviving 
grandson.  My  decree  was  reversed :  the  Lobd  Ghancellob  hold- 
ing two  things  ;  in  both  of  which  I  had  given  an  opinion ;  first, 
thai  it  never  did  vest  in  the  two  grandsons  or  the  survivor  of 
them :  2dly,  If  it  did  vest,  yet  it  sufficiently  appeared  upon  the 
will,  that  the  testator  intended  a  survivorship  to  take  place 
between  all  three,  the  grandsons  and  the  grand-daughter,  though 
it  was  not  expressed.  As  to  the  first  point,  it  does  not  bear  upon 
this  case.  The  Lord  Ghancellob  was  of  opinion,  the  words  were 
not  sufficient  to  give  a  vested  interest  to  the  two  grandsons  for 
this  reason ;  that  nothing  was  given  to  them  till  their  ages  of 
twenty-one :  but  the  capital  and  the  accumulation  are  directed  to 

t  See  the  note  at  the  end  of  this  case. 
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be  paid  to  them  at  that  time  and  no  other.    His  Lordship's    Haxsison 

mm 

opinion  is  expressly  founded  upon  that.    My  opinion  rested    fobehak. 
entirely  upon  the  first  point.    I  admit  the  absurdity  of  the  inten- 
tion :  bat  that  is  no  reason,  why  it  should  not  prevail.    I  am 
very  glad,  the  decree  took  the  turn  it  did ;  for  unquestionably  it 
effected  the  real  intention  of  the  testatrix. 

But  without  entering  into  that  question,  or  commenting  farther 
upon  that  case,  to  which  it  is  my  duty  to  submit,  it  is  sufficient 
to  say,  that  it  is  impossible  any  doubt  can  be  entertained  upon 
the  *words  of  this  will.    Upon  the  principle  of  the  Lord  Chan-       |  *210  j 
ceklob's  opinion,  that  the  words  in  that  will  were  not  sufficient  to 
give  any  vested  interest  till  the  attainment  of  majority,  my 
decree  undoubtedly  was  wrong.    But  upon  the  doctrine  held  both 
by  his  Lordship  and  by  me  it  must  be  determined,  that  upon  the 
words  of  this  will  there  was  a  vested  interest,  that  was  to  be 
devested  only  upon  a  given  contingency,  and  the  question  only  is, 
whether  that  contingency  has  happened.    No  words  can  be  more 
clear  for  a  vested  interest.    Then  the  rule,  that  I  applied  in 
Mackell  v.  Winter,  and  that  was  admitted  by  the  Lobd  Chan- 
CELLOB,  takes  place ;  that  if  there  is  a  clear  vested  interest,  the 
Court  is  only  to  see,  what  there  is  to  take  it  away ;  and  the  only 
contingency  is,  that  in  case  of  the  decease  of  either  of  them  in 
the  life  of  Mrs.  Barnes  the  whole  is  to  go  to  the  survivor. 
Neither  of  them  was  living  at  her  death.    That  rule,  therefore, 
that  I  applied  in  Mackell  v.  Winter,  and  that  I  still  think  binding 
upon  a  court  of  equity,  applies.    There  is  a  vested  interest;  and 
the  contingency,  upon  which  it  is  to  be  devested,  never  happened : 
the  vested  interest  therefore  remains ;  as  if  that  contingency  had 
never  been  annexed  to  it.    Upon  the  principles  laid  down  by  the 
Lobd  Chancbllob  in  Mackell  v.  Winter  I  am  perfectly  clear,  his 
Lordship  would  have  agreed  with  me  in  this  case.    I  could  illus- 
trate the  principle  by  putting  the  case  of  a  real  estate,  instead  of 
these  annuities,  given  after  the  death  of  the  tenant  for  life  to 
these  two  persons  and  their  heirs,  as  tenants  in  common ;  but, 
if  either  of  them  dies  before  the  death  of  the  tenant  for  life,  then 
to  the  survivor  and  his  heirs.    Putting  it  so,  there  is  no  possibi- 
lity of  doubt,  it  would  have  been  a  vested  interest  in  them,  to 
be  devested  upon  a  contingency,  which  did  not  take  place. 
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Habbisok 

V. 
FOBSMAN. 


1798. 

June  16, 18, 

31,  26. 


In  the  House 
of  Lords, 

[266».  ] 


Declare,  that  these  annuities  of  402.  per  ann.  were  a  vested 
interest  in  Susannah  Snell  Stallard  and  Peter  Stallard,  and  now 
belong  to  the  defendants  Foreman  and  his  wife  in  right  of  the 
latter  as  their  administratrix. 


Note. — The  actual  decision  in  McbckeU  v:  Winter  (3  Vesey,  286, 
686)  above  referred  to,  which  is  fully  stated  and  strongly  ques- 
tioned in  Jarman  on  Wills,  Gh.  XLIII.,  turned  upon  the  doubtful 
construction  of  a  very  special  and  inaccurate  will,  and  is  omitted 
from  the  Bevised  Beports  as  of  not  sufficient  general  interest  to 
require  a  report. — 0.  A.  S. 

JONES  V.  MAETIN. 

(5  Vesey,  266  n.— 270n.) 

Covenant  by  a  father  to  give  or  leave  by  his  will  all  his  personal 
estate  equally  among  his  children  does  not  depriye  him  of  the  right  of 
unlimited  exi)en8e,  and  of  any  fair  application,  even  by  gift,  if  absolute, 
and  bond  fide:  but  a  disposition  for  the  purpose  of  defeating  the 
covenant  cannot  stand:  therefore  transfers  of  stock  to  one  of  the  children 
by  the  father  were  upon  the  circumstance  of  a  reservation  of  the 
dividends  for  his  life  and  other  evidence  of  a  partial  intention,  to  elude 
the  covenant,  set  aside. 

By  articles  executed  upon  the  marriage  of  Mr.  and  Mrs.  Jones  in 
1767,  T.  Martin,  the  father  of  Mrs.  Jones,  covenanted  to  leave  her 
upon  his  death  certain  tenements ;  and  that  he  would  at  his  decease 
by  his  will  give  and  leave  her  a  full  and  equal  share  with  her  brother 
and  sister  of  all  the  personal  estate  of  him,  the  said  T.  Martin, 
to  be  had,  held,  and  enjoyed,  immediately  after  the  decease  of 
himself  and  his  wife,  and  not  before.  He  also  covenanted  to  pay 
them  lOOZ.  a  year  during  the  lives  of  himself  and  his  wife. 

Similar  covenants  were  entered  into  by  the  father  of  Mr. 
Jones ;  but  he  died  in  1770  insolvent,  and  his  real  estates  mort- 
gaged beyond  their  value;  and  his  son  and  daughter-in-law 
never  derived  any  benefit  from  his  covenants. 

The  sister  of  Mrs.  Jones  died  without  issue  in  1779  ;  and  her 
mother  Mrs.  Martin  died  in  1715.  At  the  date  of  the  articles 
Martin,  the  father,  possessed  considerable  property,  real  and 
personal :  the  greater  part  of  his  real  estate  consisting  of  free- 
hold premises,  malting  and  fishing  houses  at  Yarmouth,  used  for 
the  purposes  of  his  trade ;  which  he  discontinued  in  1774 ;  at 
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vhich  time  it  yroB  evidently  a  losing  concern.    He  also  enjoyed       Jovu 
a  place  of  considerable  profit.    In  the  period  from  1769  to  1786      MABTnr. 
he  sold  all  his  real  estates ;  and  invested  the  produce  together 
with  his  personal  estate  in  Bank  Stock.    Four-fifths  of  the  real 
estate  had  been  so  disposed  of  before  1775.    In  July,  1788  he 
laid  a  case  before  Lord  Eenyon,  then  at  the  bar ;  who  gave  an 
opinion,  that  Mr.  Martin  was  not  restrained  by  the  covenant 
from  investing  any  part  of  his  personal  property  in  real  estate  in 
his  life,  or  giving  away  any  part  of  his  personal  estate ;  provided 
the  gift  were  absolute,  and  to  take  effect  in  his  life-time.    Im- 
mediately afterwards  Martin  transferred  into  the  name  of  his  son 
8,000{.  Bank  Stock,  and  afterwards,  down  to  1788,  other  sums,  to 
the  amount,  with  the  first  transfer,  of  4,4482.  Bank  Stock :  the 
son  verbally  promising  to  pay  his  father  the  dividends  during  his 
life.    The  money,  with  which  the  Bank  Stock  was  purchased, 
was  in  the  whole  6,7852. ;  of  which  S,072Z.  was  produced  by  the 
real  estate,  and  2,6632.  was  personal  property.    Both  Mr.  and 
Mrs.  Jones  and  Martin,  the  son,  had  at  various  times  received 
money  from  Martin,  the  father :  but  the  sums  so  received  by 
Martin,  the  son,  considerably  exceeded  those  given  to  Mr.  and 
Mrs.  Jones.     The  value  of  the  Bank  Stock  transferred,  which 
was  produced  by  the  personal  estate,  was  nearly  equal  to  the 
benefit  received  by  Mrs.  Jones  from  her  father  under  the  articles 
and  otherwise,  independent  of  what  she  would  be  entitled  to  at 
his  death ;  and  it  appeared,  that  he  considered  that  part  of  the 
stock  transferred  to  his  son  as  an  equivalent  for  such  benefit 
received  by  his  daughter. 

In  1788,  after  all  the  stock  had  been  transferred  to  the  son, 
another  case  was  submitted  to  Lord  Eldon,  then  at  the  bar ; 
who  upon  the  whole  inclined  to  think,  the  transfers  to  the  son 
eoold  not  be  set  aside  as  a  fraud  upon  the  marriage  articles ;  but 
considered  the  case  as  very  doubtful. 

In  1789  Martin,  the  son,  sold  out  the  Bank  Stock  for  8,0502. ; 
vhich  he  invested  in  India  Stock.  This  was  done  without  the 
privity  of  his  father;  and  the  son  continued  to  pay  him  the 
amount  of  the  dividends  of  the  Bank  Stock ;  which  were  less 
than  the  dividends  of  the  India  Stock  purchased. 

In  1792  Martin,  the  father,  died,  at  the  age  of  ninety.    By  his 
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JoiTEs  will,  made  in  1786,  reciting  the  articles,  as  far  as  they  related  to 
Mabtik.  the  real  estates,  he  devised  them  to  the  uses  of  *the  articles ; 
[  *267  ]  ^^d  reciting  the  provision  in  the  articles  relating  to  his  personal 
estate,  and  the  death  of  his  youngest  daughter,  in  performance 
of  his  covenant  he  left  all  the  personal  estate  he  should  die  pos- 
sessed of,  subject  to  his  debts,  &c.  in  effect  to  be  equally  divided 
between  his  son  and  daughter. 

The  personal  estate  remaining  to  be  divided  under  the  will 
amounting  only  to  90Z.,  the  bill  was  filed  by  Mr.  and  Mrs.  Jones 
against  her  brother ;  praying  an  account  and  an  equal  dis- 
tribution of  the  Stock,  that  had  been  transferred  to  the  defen- 
dant, and  of  all  the  property  received  by  him  in  the  life  of  his 
father,  as  being  a  fraud  upon  the  marriage  articles.  The  answer 
insisted  on  the  transfers,  as  a  bond  fide  gift  to  the  defendant. 

For  the  plaintiffs  several  letters  were  produced  from  the  defen- 
dant to  his  broker.  By  the  two  first  letters,  dated  the  2nd  and 
Srd  of  August,  1788,  it  appeared,  that  the  father  had  directed, 
that  the  transfers  should  be  made  to  the  son's  name,  and  that 
the  dividends  were  to  be  paid  to  the  father  and  mother  during 
their  lives  and  the  life  of  the  survivor.  In  the  letter,  dated  the 
Srd  of  August,  1783,  the  defendant  expresses  himself  thus  : 

"  I  signify  again,  that  the  interest  of  the  whole  3,000Z.  is  to  be 
remitted  by  my  desire  to  my  father  and  mother  during  their 
lives,  as  often  as  it  shall  become  due." 

In  another  letter,  dated  the  16th  of  June,  1785,  the  defendant 
says,  "You  will  please  to  remit,  as  usual,  to  my  father  the 
dividends  due  upon  the  Stock  transferred  to  me." 

In  a  letter,  dated  the  10th  of  February,  1786,  the  defendant 
confidentially  asks  the  opinion  of  the  broker,  in  this  way  :  "  Con- 
cerning the  stock,  which  now  stands  in  my  name.  I  presume, 
nothing  more  is  requisite  towards  ascertaining  it  to  be  my  legal 
property.  To  be  more  explicit,  I  beg  to  know,  whether  it  be 
necessary,  I  should  personally  accept  the  stock  by  signing  the 
books  before  my  father's  death.  He  wishes  to  avoid  giving 
any  room  for  dispute:  and  therefore  hopes,  that  the  mode 
of  receiving  the  dividends  of  my  stock  will  not  affect  my  right 
in  it." 

In  the  same  letter  the  defendant  asks,  whether  the  placing  the 
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dividends  of  his  stock,  as  they  become  due,  to  his  father's  Jokks 
acconnt  will  not  wear  the  appearance  of  his  having  an  interest  in  mabtiv. 
the  stock,  and  create  doubt  of  the  defendant's  right  to  it  after  his 
father's  decease;  declaring  the  truth  in  confidence;  that  his 
father  has  transferred  his  stock  to  him  in  his  life  ;  which  he  had 
a  power  of  doing,  but  could  not  do  it  by  his  will.  .  The  letter 
then  proceeds  to  put  the  question,  whether  ''  the  dividends  of  my 
stock  being  placed  to  his  account,  although  he  receives  them  by 
my  consent,  will  any  way  affect  my  right  in  the  stock.  I  should 
imagine,  that  in  virtue  of  the  letter  of  attorney  I  sent  you  to 
purchase  stock  and  receive  the  dividends  you  do  it  in  my  name, 
and  therefore  it  is  immaterial,  whether  you  remit  them  to  me  or 
io  any  other  person  at  my  request." 

By  another  letter  to  the  broker,  dated  the  25th  of  April,  1788, 
the  defendant  acknowledges  the  receipt  of  a  letter,  *'  informing 
me  of  your  having  transferred  800Z.  Bank  Stock  from  my  father's 
account  into  my  name."  He  also  acknowledges  the  sum  total 
**  now  in  my  name  4,4482. ; "  and  he  directs  the  interest  to  be 
remitted  to  his  father  during  his  life. 

By  another  letter,  dated  the  12th  of  December,  1789,  the 
defendant  desires  the  broker  to  remit  the  dividends  to  him ;  as 
it  will  make  no  difference  to  his  father ;  and  he  asks  the  price  of 
Bank  Stock  at  the  time  of  the  several  transfers  to  him. 

Letters  from  Martin,  the  father,  to  the  same  broker  were  also       [  268  ] 
produced.    In  one  of  these  letters,  written  in  1788,  Martin,  the 
father,  desiring  the  broker  to  enter  the  money  remaining  in  his 
name  in  the  name  of  his  son  uses  this  expression :  "so  that 
what  money  I  have  in  the  bank  is  in  my  son's  name." 

In  another  letter,  dated  the  24th  of  April,  1788,  he  says,  "  I 
have  received  your  favour ;  advising,  you  had  advised  my  son, 
that  the  9001.  of  mine  was  turned  over  in  his  name,  and  the 
interest  mine  so  long  as  I  live." 

There  was  evidence  of  frequent  declarations  by  the  father,  that 
he  had  transferred  the  stock  to  the  defendant ;  reserving  only 
the  dividends  for  his  own  life. 

The  imputation  of  influence  was  supported  by  several 
mysterious  letters  from  the  father  to  his  daughter  and  son-in- 
law,  and  ambiguous  expressions  in  conversation,  and  two  state- 
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J0NB8  ments  in  writing,  admitted  to  have  been  prepared  by  the  defen- 
Mabtik.  dant ;  in  which  his  father  justifies  what  he  had  done ;  declaring, 
that  he  considered  himself  at  liberty  under  the  articles  to  give  to 
his  son  any  part  of  his  property  during  his  life ;  and  that  he  had 
always  intended,  that  the  real  estate  or  the  produce  of  it  should 
go  to  him. 

The  appeal  of  the  plaintiffs  from  the  decree  of  the  Court  of 
Exchequer  was  argued  at  the  Bar  of  the  House  of  Lords  on  the 
15th,  the  18th,  and  the  21st  of  June,  1798.  On  the  26th  of  June, 
the  LoBD  Ghancellob  spoke  to  the  following  effect : 

The  consequences  would  be  bad,  if  this  decree  was  to  pass  into 
a  precedent :  but  I  shall  determine  without  particular  regard  to 
general  consequences.  I  will  take  the  case  on  its  own  circum- 
stances. Gases  in  equity  on  such  subjects  as  the  present  do  not 
often  govern  each  other :  they  rest  for  the  most  part  on  the  facts 
of  each  particular  case. 

This  covenant  was  stated  by  the  counsel  for  the  respondent  to 
be  vague  and  idle,  unmeaning  and  insecure.  It  is  not  however 
an  unusual  covenant  in  settlements.  Many  marriages  are 
entered  into  on  such  covenants :  and  they  are  not  inexpe- 
dient. They  are  entitled  to  favourable  consideration.  Such  a 
covenant  holds  out  a  prospect,  that  the  party,  who  marries  into 
a  family,  shall  continue  a  member  of  that  family ;  and  it  pro- 
vides, as  it  were,  a  pledge,  that  he  shall  be  considered,  and  may 
consider  himself,  part  of  such  family  till  the  death  of  the  person 
who  enters  into  the  covenant.  But  then  it  does  not  confine  or 
restrict  the  father's  powers.  He  may  alter  the  nature  of  his  pro- 
perty from  personal  to  real ;  or  he  may  give  scope  to  projects ; 
or  indulge  in  a  free  and  unlimited  expense.  But  he  must  not  be 
allowed  to  entertain  more  partial  inclinations  and  dispositions 
towards  one  child  before  another.  If  his  partiaUty  does  rise  so 
high,  and  he  will  make  a  difference,  he  must  do  it  directly, 
absolutely,  and  by  an  unqualified  gift,  surrendering  all  his  own 
right  and  interest.  He  must  give  out  and  out.  He  must  not, 
however,  exercise  his  power  by  an  act,  which  is  to  take  effect,  not 
against  his  own  interest,  but  only  at  a  time,  when  his  own 
interest  will  cease. 
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The  failnxe  of  the  appellant's  father  in  his  engagements  might       Jonm 
reaBonably  pique  the  respondent's  father.    But  that  is  not  a      Mabtik. 
sufficient  reason  or  excuse  for  what  he  has  done.    Indeed  it 
has  nothing  to  do  with  this  case. 

The  greater  part  of  the  real  property,  which  belonged  to  the  ^  ^^^  ^ 
respondent's  father,  was  for  the  purpose  of  carrying  on  trade, 
which  he  had  long  been  engaged  in.  He  moreover  enjoyed  a 
place  of  considerable  profit.  When  he  sold  off  the  malting  and 
fishing  houses,  he  performed  an  act  of  economy.  When  he 
ceased  to  trade,  it  was  bad  property.  He  could  only  let  them, 
instead  of  using  them  for  traffic.  Accordingly  he  sold  them 
piece-meal ;  as  opportunity  offered. 

In  1783  sentiments  not  favourable  to  the  appellants  entered 
into  the  old  gentleman's  mind ;  I  do  not  pretend  to  say,  whether 
by  suggestion  or  not ;  and  he  proceeded  to  carry  certain  inten- 
tions into  execution :  but  still  he  continued  in  the  enjoyment  of 
all  his  property  till  the  time  of  his  death.  After  his  death  it 
appeared,  that  the  clear  residue  of  his  personal  estate  amounted 
to  90Z. ;  and  the  share  of  the  appellants  under  the  covenant  was 
of  course  45Z.  This  naturally  excited  great  surprise ;  and  in  the 
event  produced  the  present  bill  and  subsequent  proceedings.  It 
was  soon  discovered,  that  4,6752.  stood  in  the  son's  name  in  East 
India  Stock ;  and  it  was  traced  to  be  the  produce  of  4,4482.  Bank 
Stock ;  which  had  been  sold  out  by  the  respondent  in  1789,  and 
invested  by  him  in  East  India  Stock.  The  Bank  Stock  had  been 
transferred  at  different  times  from  the  father  to  the  son.  This 
transfer  was  not  an  absolute  gift ;  for  the  father  had  the  divi- 
dends, not  of  the  East  India  Stock ;  for  that  transaction  had 
been  carefully  kept  back  by  the  son  from  the  father's  knowledge ; 
but  the  father  received  out  of  the  dividends  on  the  East  India 
Stock  a  sum  equal  to  what  the  dividend  would  have  been  in  Bank 
Stock ;  and  the  respondent  appropriated  the  surplus  of  the  divi- 
dends to  his  own  use.  This  change  from  Bank  to  East  India 
Stock  is  admitted  to  have  been  clandestinely  made  by  the  son, 
and  without  the  father's  knowledge. 

The  transfers  from  the  father  to  the  son  were  not  to  put  the 
son  in  the  unqualified  and  absolute  possession  of  the  stock,  but 
on  certain  terms  and  under  certain  trusts.    These  trusts  were 
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JoHEB  not  however  reduced  to  writing:  nor  were  any  means  used  to 
MABTnr.  secure  the  father  in  the  receipt  of  the  dividends.  Then  the 
question  is  this :  Has  the  Court  any  evidence  by  v^hich  it  can 
trace,  what  was  the  trust,  on  which  the  transfers  were  made,  and 
what  was  the  real  nature  of  the  transaction ;  for  it  must  not  now 
be  contended  with  me  in  the  argument,  that  this  was  an  absolute 
gift  without  any  trust.  Then  what  was  the  trust  ?  I  will  refer 
your  Lordships  to  the  respondent's  letters.  One  is  dated  the  2nd 
August,  1783:  the  next  is  the  8rd  of  August,  the  day  after. 
This  letter  shews,  that  the  father  had  given  his  own  directions 
that  the  transfers  should  be  made  to  the  son's  name,  and  that 
the  dividends  were  to  be  paid  to  the  father  and  the  mother  for 
their  lives  and  the  life  of  the  survivor ;  and  it  is  to  be  observed, 
that  such  was  the  provision  of  the  covenant  in  the  marriage 
articles.  The  letter  of  the  10th  February,  1786,  is  a  most 
material  and  remarkable  one.  In  this  letter  your  Lordships  will 
observe  a  confidential  disclosure  made  by  the  respondent  to  Mr. 
Newland,  and  a  degree  of  consultation  with  him,  for  the  purpose 
of  learning  what  more  could  be  done  to  secure  the  son,  in  what  ? 
What  does  the  son  himself  call  it?  Not  "my  stock;  "  but  his 
expression  is,  "  the  stock  which  stands  in  my  name ; "  and  he 
adds,  "  I  presume  nothing  more  is  requisite  towards  ascertaining 
it  to  be  my  legal  property ; "  and  then  he  says,  "  in  one  of  your 
letters,  with  which  I  was  favoured,  you  signify,  that  you  place 
the  dividends  of  my  stock,  as  they  become  due,  to  my  father's 
account :  now  will  not  this  wear  the  appearance  of  his  having  an 
interest  in  the  stock  ?  " 

It  is  plain,  that  the  respondent  felt  the  transaction  strongly 
and  acutely ;  and  that  the  suspicion,  which  he  entertained  as  to 
the  validity  of  what  had  been  done,  recoiled  on  his  mind  every 
moment.  As  an  honest  man  he  never  could  call  this  stock  his  own. 

So  again  as  to  the  father's  letters.  They  do  not  say  "  given  to 
my  son  :  "  no  such  thing :  but  "  entered  in  my  son's  name ;  " 
and  again,  "  what  money  I  have  in  the  bank  is  in  my  son's 
name."  "  The  8001.  of  mine  turned  over  in  his  name  and  the 
interest  mine  so  long  as  I  live." 

When  this  transaction  is  unmasked,  the  whole  object  appears 
to  have  been,  that  the  stock  should  be  found  in  the  son's  name 
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at  the  father's  death,  to  defeat  the  father's  covenant  in  the  ap-       Joweb 
pellant's  marriage  articles.  Mabtut. 

A  great  deal  of  reasoning  and  disguise  is  make  use  of  in  the 
declarations :  bat  the  whole  scheme  and  intention  of  them  ap- 
parently was  to  gloss  over  the  transaction.  The  respondent  had 
no  right  in  equity  to  change  the  nature  of  the  stock  as  he  did. 
The  private  transfer  was  a  breach  of  honour  and  confidence. 
The  father  did  not  mean  to  part  with  his  property  in  his  stock. 
Had  he  wanted  any  part  of  it  in  the  course  of  his  life,  he  might 
have  called  upon  his  son  for  what  his  wants  required;  who 
perhaps  would  not  have  been  very  well  pleased  with  such  a 
requisition. 

The  covenant  did  not  prevent  the  father  from  giving  the  stock 
out  and  out :  but  if  he  chose  to  keep  it,  he  kept  it  applicable  to 
the  general  engagements  he  had  entered  into  for  his  family. 
Lord  CowPBB  said  in  the  case  of  Turner  v.  Jennings y\  that  if  the 
father  was  permitted  to  act  according  to  the  facts  of  that  case,  it 
would  put  an  end  to  the  custom  of  London.  He  was  a  great 
man  ;  and  to  his  Lordship's  doctrine  I  declare  my  assent.  So, 
of  such  a  covenant  as  the  present.  Here  also  the  property  con- 
tinued to  answer  all  the  father's  own  purposes  during  his  life. 
If  a  father  will  be  partial,  and  will  give  a  preference,  he  must 
give  against  himself ;  and  not  make  a  mere  reversionary  gift. 
He  should  immediately  feel  himself  so  much  the  poorer  for  his 
gift.  If  he  is  willing  to  suffer  that,  let  him  then  yield  to  the 
impulse  of  his  partiahty.  But  if  a  father  may  effectuate  his 
purpose  by  anything  short  of  this,  it  will  furnish  perpetual 
opportunity  for  subterfuge  and  scheme  to  defeat  and  disappoint 
these  covenants ;  which  ought  to  be  most  honourably  observed. 

If  the  son  had  become  bankrupt,  I  rather  think,  his  creditors       [  270  ] 
might  have  taken  the  stock ;  for  they  might  have  said,  as  against 
the  father,  ''  you  have  allowed  your  son  to  appear  as  the  owner 
of  this  property." 

If  the  father  became  bankrupt,  his  creditors  would  have  had  a 
dear  case  of  it ;  and  would  .have  had  no  difficulty  in  obtaining 
the  stock  again.  Suppose  the  son  to  have  died  in  the  father's 
lifetime:  might  not  the  father  have  called  on  the  son's  repre- 

t  2  Yem.  612. 
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Jones 

17. 

Mabttk. 


sentatives  for  a  transfer  of  this  stock  ?  He  would  have  had  no 
other  evidence  of  the  trust  than  the  evidence  present  in  this 
cause,  coupled  with  the  receipt  of  the  dividend  from  time  to 
time;  which  indeed  would  have  been  strong  evidence.  The 
father  therefore  must  have  make  out  this  transfer  to  have  been 
a  transfer  in  trust  for  himself ;  and  I  think,  that  he  would  have 
reached  that  point  in  a  court  of  equity. 

Upon  the  whole  I  therefore  conclude,  that  so  much  of  the 
decree  below  as  declares,  that  the  East  India  Stock  and  the  divi- 
dends thereon  made  no  part  of  the  father's  personal  estate  at 
the  time  of  his  death,  be  reversed :  and,  being  reversed,  that  in 
taking  the  account  the  said  East  India  Stock  and  the  dividends 
thereon  be  considered  as  part  of  the  father's  personal  estate,  and 
subject  to  his  covenant  in  the  marriage  articles. 


1800. 
Fib.  24,  26. 

LOUOH- 
BOBOUOH, 

L.a 

[262] 


Note. — See  the  preceding  case. 

RANDALL  v.  WILLIS.f 

(6  Vesey,  262—276.) 

Articles  before  xaarriage  for  settling  specific  real  estates  of  the  husband 
and  also  all  and  singolarhis personal  estate  of  what  natureor kind  soever :  a 
proper  execution  woidd  be  by  a  coyenant,  that  any  real  estate  which  should 
be  purchased  with  the  personal  estate,  should  with  respect  to  the  objects 
of  the  settlement  be  considered  personal  estate.  The  settlement  there- 
fore, made  after  marriage,  containing  no  such  ooTcnant,  and  being  in 
other  respects  a  defectiye  execution,  real  estates  purchased  by  the 
husband,  according  to  the  evidence  in  order  to  defeat  the  right  of  his 
wife,  were  decreed  to  be  conveyed  by  his  devisee  according  to  the  articles. 

A  gift  by  him  in  his  life  in  consideration  of  service  was  not  disputed : 
but  under  the  particular  circumstances  attending  the  marriage,  and  in 
the  case  of  an  infant,  the  Court  appeared  to  question  its  validity. 

By  articles,  dated  the  2nd  of  October,  1776,  executed  previ- 
ously to  the  marriage  of  Bobert  Bandall  and  Elizabeth  Dusgate, 
reciting  the  intended  marriage,  Bandall  in  consideration  of  the 
marriage  portion,  he  was  to  have,  and  of  love  and  affection,  &;c. 
covenanted,  that  within  three  months  from  the  marriage  he 
would  convey  to  the  use  of  Thomas  Dusgate,  the  father  of 
Elizabeth,  and  Ezra  Willis,  her  uncle,  and  their  heirs,  certain 

t  Be  Clarke  (1887)  35  Ch.  D.  109 ;  in  C.  A.  36  Ch.  D.  348 ;  56  L.  J.  Ch.  981. 
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estates  and  premises,  described,  to  the  use  of  Bandall  and  his  Randall 
heirs  nntil  the  marriage ;  and  after  the  marriage,  to  the  use  of  Willis. 
fiandall  and  his  intended  wife  during  their  lives  and  the  life  of 
the  survivor ;  and  after  their  decease  then  to  be  sold,  in  trust, 
that  the  money  should  be  paid  and  distributed  among  such  chil- 
dren as  they  should  have  during  their  lives  at  their  decease ; 
and,  in  default  of  such  issue,  to  the  right  heirs  of  Elizabeth 
Dusgate.  He  farther  covenanted  with  Thomas  Dusgate  and 
Ezra  Willis,  their  heirs,  executors,  and  administrators,  that  he, 
the  said  Bobert  Bandall,  or  his  heirs,  would  within  three  months 
next  after  the  intended  marriage  convey,  release,  surrender,  and 
assure,  all  the  said  messuages,  lands,  and  tenements,  with  their 
appurtenances,  unto  the  said  Thomas  Dusgate  and  Ezra  Willis 
and  their  heirs,  to  such  uses,  intents,  and  purposes,  as  were 
therein  before  mentioned,  and  to  and  for  no  other  use,  intent,  and 
purpose  whatsoever.    The  articles  then  proceeded  in  these  words : 

"And  also  all  and  singular  my  personal  estate  of  what  nature 
or  kind  soever." 

By  the  same  articles  Thomas  Dusgate  in  consideration  of 
natural  love  and  afTection  to  his  daughter,  and  for  other  con- 
siderations, agreed  to  make  and  pay  her  equal  in  fortune  with 
his  other  daughter  Ann  Dusgate  at  the  time  of  the  decease  of 
him  and  his  wife ;  and  Ezra  Willis  covenanted  with  Bandall, 
that  he  would  after  the  decease  of  his  wife  Dinah  Willis  give  and 
dispose  of  by  will  or  otherwise  all  his  personal  estate,  to  be  so 
divided  between  Elizabeth  Dusgate  and  her  sister  Ann  Dusgate, 
in  case  the  marriage  should  be  solemnized. 

The  marriage  was  celebrated  soon  after  the  execution  of  the  [  268  ] 
articles.  They  were  very  unequal  in  point  of  age :  he  being 
forty-three ;  she,  only  eighteen.  She  was  very  averse  from  the 
match :  but  was  persuaded  by  her  friends  :  her  father  being  in 
bad  circumstances.  Bandall  received  no  fortune  from  her  father : 
but  about  201.  were  laid  out  for  clothes. 

By  indentures  of  lease  and  release,  dated  the  4th  and  5th  of 
November,  1776,  after  the  marriage,  between  Bandall  and  his 
wife  of  the  first  part,  Thomas  Dusgate  of  the  second  part,  and 
Ezra  Willis  of  the  third  part,  Bandall  conveyed  and  assigned  all 
the  personal  estate  and  effects,  of  which  he  was  possessed  at  the 
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Bandall     time  of  the  execution  of  the  said  articles,  to  the  same  uses  as  the 

mm 

wtt.V.tr  said  messaages,  lands,  &c.  were  by  the  said  articles  covenanted, 
and  by  the  said  settlement  actually  settled  and  assured.  Thomas 
Dusgate  and  Ezra  Willis  did  not  enter  into  any  covenants  upon 
this  settlement. 

Bandall  having  lived  upon  very  bad  terms  with  his  wife,  died 
upon  the  30th  of  May,  1797,  without  leaving  any  issue.  By  his 
wUl,  dated  the  17th  of  September,  1794,  he  devised  to  Dinah 
.Willis,  his  half-sister,  widow  of  Ezra  Willis,  who  died  before  him, 
all  his  real  estates,  except  those  comprised  in  the  articles,  to  hold 
to  the  said  Dinah  Willis,  her  heirs  and  assigns ;  and  he  appointed 
her  sole  executrix. 

At  the  time  of  the  execution  of  the  articles  Bandall  had  per- 
sonal property  to  the  amount  of  above  6,000Z. :  a  considerable 
part  of  which  consisted  of  stock.  His  real  estate  at  that  time 
did  not  amount  to  more  than  501.  a-year ;  the  whole  of  which 
was  comprised  in  the  articles  and  settlements.  Very  soon  after 
the  marriage  he  sold  his  stock ;  called  in  his  personal  estate ; 
and  laid  out  the  produce  in  the  purchase  of  real  estate,  of  the 
value  of  about  ISOZ.  per  annum.  Upon  the  death  of  Ezra  Willis, 
Bandall  received  844Z.  28,  U^d.'m  right  of  his  wife ;  which  was 
taken  by  agreement  as  her  distributive  share ;  and  600Z.,  part  of 
that  sum,  was  given  by  him  to  Dinah  Willis  in  consideration  of 
her  long  services  as  shopwoman  in  his  trade  as  a  grocer.  The 
personal  property,  which  he  possessed  at  his  death,  was  not 
sufficient  to  answer  his  debts. 
[  264  ]  The  bill  was  filed  by  his  widow ;   praying,  that  the  settlement 

may  be  set  aside,  so  far  as  it  varies  from  the  articles ;  and  that 
the  plaintiff  may  be  declared  entitled  to  a  satisfaction  out  of  the 
real  estates,  so  devised  by  BandaU,  and  also  his  personal  estate, 
to  the  amount  or  value  of  the  personal  estate,  which  he  was 
possessed  of  or  entitled  to  at  the  execution  of  the  articles ;  that 
for  that  purpose  an  account  may  be  taken  of  such  personal 
estate ;  and  in  case  such  personal  estate  or  any  part  of  it  was 
laid  out  in  the  purchase  of  the  real  estates  so  devised,  then  that 
the  defendant  Dinah  Willis  may  convey,  &c. ;  and  account  for 
the  rents  and  profits ;  and  in  case  the  Court  shall  be  of  opinion, 
that  the  plaintiff  is  not  entitled  to  have  the  real  estates  conveyed 
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in  or  tovards  satisfaction  of  so  mach  of  the  articles  as  relates  to  bandau. 
the  settlement  of  the  personal  estate  of  Bandall,  or  in  case  the  Willis. 
whole  of  such  personal  estate  was  not  laid  out  in  the  said  real 
estate,  then  that  the  plaintiff  may  receive  a  satisfaction  to  the 
amount  of  the  personal  estate,  of  which  Bandall  was  possessed 
at  the  execution  of  the  articles,  or  so  much  as  was  not  laid  out 
in  real  estate,  out  of  the  personal  estate,  of  which  he  was 
possessed  at  the  time  of  his  death,  if  sufficient ;  and  if  not,  the 
deficiency  to  be  raised  by  sale  or  mortgage  of  the  real  estates 
devised,  or  such  as  were  purchased  with  the  personal  estate  of 
which  he  was  possessed  at  the  date  of  the  articles,  or  the  rents 
and  profits. 

[There  was  evidence  to  show  that  Eandall  purchased  the   [  266—271  ] 
real  estate  with  the  intention  of  defeating  his  wife's  claim  under 
the  articles.]     The  gift  to  Dinah  Willis  was  not  disputed  at  the 
hearing. 

The  Attorney 'General^  Solidtor-Oeneral,  and  Mr.  Cooke  for 
the  plaintiff  cited  Jones  v.  Martin  (see  last  case),  and  claimed 
the  rectification  of  the  settlement  by  the  insertion  of  a  covenant 
that  the  conversion  of  personal  estate  into  real  estate  should  not 
defeat  the  settlement.     West  v.  ErisseyA 

Mr,  Mansfield  and  Mr.  Richards  for  the  defendant : 

*  *  *  The  covenant  by  Eandall]  does  not  biud  him  from 
defeating  it  by  converting  personal  property  into  real  estate, 
wasting,  spending  it,  or  giving  it  away ;  provided  it  is  given  bond 
fide,  and  upon  no  trust  for  himself. 

*  *    It  is  begging  the  question  to  say,  it  is  a  fraud  upon  the       [  ^72 1 
covenant  to  convert  the  personal  estate  into  real.    It  is  no  fraud 

upon  it,  if  the  covenant  does  not  prevent  it.    *    *    * 

LoBD  Ghancellob  :  [  273  ] 

I  do  not  think  it  necessary  to  trouble  the  plaintiff's  counsel  to 
reply.  The  bill  comes  before  me  now,  praying,  upon  the  ground 
of  an  article,  that  the  settlement  executed  after  marriage,  as  far 
as  it  does  not  execute  the  intention  of  the  article  entered  into 

t  2  P.  Wms.  349. 
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BAin>ALL  before  marriage,  Bhall  be  rectified ;  as  it  happens,  in  the  event, 
Willis,  for  the  benefit  of  the  wife:  but  it  must  be  determined  exactly 
upon  the  same  principle  as  if  he  had  a  numerous  family  of 
children.  If  the  act  he  did  would  not  have  been  valid  in  that 
case,  it  cannot  be  valid  against  the  wife.  Whatever  disagree- 
ment existed  between  them,  whether  he  was  founded,  or  not,  in 
his  opinion  upon  her  conduct,  he  had  no  more  right  to  defeat  her 
claim  than  he  had  to  defeat  the  whole  object  of  the  settlement. 

Ever  since  the  case  of  West  v.  Erissey  f  it  has  never  been  a 
doubt,  that  if  a  settlement  executed  subsequent  to  marriage, 
purporting  to  be  in  execution  of  articles  entered  into  before 
marriage,  does  not  take  the  effect,  though  it  follows  the  words, 
of  the  articles,  this  Court  will  rectify  that  error  in  the  frame  of 
the  settlement.  It  is  obvious  here,  that  the  settlement  so  drawn 
is  clearly  and  demonstrably  an  improper  execution  of  the  articles: 
improper  in  point  of  judgment ;  for  the  marriage  taking  place 
upon  these  articles,  and  no  other  written  document  of  the  agree- 
ment between  them,  and  the  articles  formally  executed  under 
seal,  whatever  the  rights  of  the  parties  are  by  the  articles,  it  is 
totally  impossible,  that  any  parties  to  these  articles  could  be 
discharged  from  any  one  obligation  imposed  by  the  articles. 
The  first  thing,  that  occurs  upon  the  settlement,  three  months 
having  been  given  for  the  preparation  of  it,  is,  that  the  covenant 
of  the  father  is  omitted.  It  is  of  no  consequence,  that  his  cir- 
cumstances were  at  that  time  bad.  He  is  aUve.  It  is  of  no 
moment,  whether  in  point  of  value  it  might  be  useful  to  the  wife 
and  children.  That  is  matter  of  mere  speculation.  It  might 
not  be  likely,  that  much  might  come  from  the  father :  but  the 
[  *274  ]  attorney  had  no  right  to  leave  it  out.  It  was  a  clear  mistake  *of 
the  attorney.  The  covenant  of  Willis,  a  man  of  substance,  is 
also  omitted.  That  covenant  was  likely  to  be  attended  with  con- 
siderable benefit.  In  fact,  I  suppose,  they  found  it  better  to  take 
the  distributive  share  under  the  agreement  than  according  to  the 
strict  covenant :  or  perhaps  the  articles  were  unknown :  but  if 
they  had  been  known,  it  was  a  fair  option  to  take  the  distributive 
share,'  about  800Z.,  rather  than  wait  the  specific  performance  of 
the  covenant ;  which  must  have  been  suspended  during  the  life 

t  2  P.  Wmfl.  349. 
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of  Dinah  Willis.  In  both  those  instances  there  is  a  variation  Baitoall 
from  the  articles.  The  settlement,  which  is  a  peculiar  settle-  Willis. 
ment,  is,  that  the  estates  described,  which  are  all  the  real 
estate  he  had,  shall  be  conveyed  to  trustees  to  the  use,  after  the 
marriage,  of  him  and  his  wife  for  their  lives  and  the  life  of  the 
survivor,  and  after  their  decease  to  be  converted  into  personal 
estate,  and  divided  equally  among  the  children,  and  in  default  of 
such  issue  to  the  right  heirs  of  the  wife.  After  stating  this  to  be 
the  effect  of  the  agreement  of  the  parties  as  to  his  real  estate  it 
proceeds  thus : 

"  And  also  all  and  singular  my  personal  estate  of  what  nature 
or  kind  soever." 

In  the  exposition  of  these  words  there  is  one  construction,  they 
obviously  cannot  bear:  that  is,  a  specific  settlement  of  every 
article  of  personal  estate,  that  within  the  period  allowed  for  the 
settlement  he  might  be  possessed  of.  Personal  estate  is  so  fluc- 
tuating in  its  nature,  that  it  is  impossible  to  make  every  thing, 
every  chair  and  stool,  the  provisions  in  the  house,  &c.  the  subject 
of  a  settlement.  The  meaning  is  truly  expressed,  but  defectively 
executed,  in  the  settlement ;  that  it  is  an  engagement  as  to  the 
personal  estate,  when  it  could  be  ascertained,  viz.  at  his  death, 
giving  the  use  to  him  clear  and  absolute,  and  the  residue  at  his 
death  to  be  the  subject.  But  it  is  to  be  settled  so,  that  it  cannot 
be  disappointed  by  any  act  by  him ;  and  nothing  is  more  obvious 
than  what  ought  to  be  the  covenant :  that  easy,  plain,  covenant, 
that  the  lands  he  might  purchase  should,  with  regard  to  the  wife 
and  children,  the  objects  of  the  settlement,  be  considered  as 
personal  estate :  otherwise  it  conveys  no  right,  a  chance,  and 
nothing  but  a  chance ;  which  the  Court  will  never  intend  upon 
an  article. 

It  is  said,  there  have  been  many  settlements,  in  which  a  cove- 
nant by  the  husband,  or  the  father  of  the  wife,  as  in  Jones  v. 
Martin^  *that  the  personal  estate  shall  be  left  in  a  particular  [  *275  ] 
manner,  has  been  confined  to  what  he  should  leave  at  his  death. 
If  a  formal  deed  was  executed  before  marriage,  containing  such 
a  covenant,  it  is  impossible,  that  I  could  do  any  thing  with  it. 
But  an  article  is  only  the  head  and  minute  of  an  agreement,  not 
to  be  followed  literally.    In  West  v.  Erissey  the  deed,  that  was 
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Randall  executed,  an  article  before  marriage,  was  to  settle  the  estate  in 
Wiixis.  ^^^^  ^  manner,  that  the  husband  would  have  had  an  estate  tail. 
The  settlement  copied  the  very  words  of  the  articles :  but  the 
House  of  Lords  held,  that  the  person  who  was  to  execute  that 
article,  if  he  had  used  proper  skill,  ought  not  to  have  taken  the 
very  words,  because  he  gave  the  estate  tail  to  the  father ;  which 
could  not  be  the  intention ;  but  that  he  ought  to  have  limited  an 
estate  for  life,  with  remainders  in  strict  settlement.  What  is 
the  ground  of  that  determination  ?  The  words  were  simple  and 
plain  in  the  articles ;  and  the  same  words  were  taken  in  the 
settlement:  but  the  effect  was  to  put  it  in  the  power  of  the  father 
by  an  act,  a  formal  act,  and  which  it  was  to  be  presumed  he 
would  have  done,  to  defeat  the  object. 

In  this  case  I  take  the  sense  of  the  articles  to  be,  that  he 
should  leave  all  his  personal  estate  at  his  death  tied  up  in  the 
same  manner  that  the  real  estate  was  directed  by  the  settlement : 
so  that  it  should  not  be  in  his  power,  if  he  quarrelled  with  his 
wife  or  children,  by  laying  out  that  personal  estate  in  land,  and 
giving  it  to  any  purpose  he  thought  fit,  to  defeat  the  object.  He 
might  have  done,  I  will  not  suppose  so  harsh  a  thing  as  giving 
it  away  from  them ;  but  he  might  have  done  this :  he  might 
have  limited  strict  estates  for  life  to  his  children :  but  that  would 
not  be  within  the  purpose  of  the  articles ;  and  the  children  might 
have  reclaimed  it.  The  person  therefore,  who  drew  the  settle- 
ment ought  to  have  inserted  the  covenants  of  the  uncle  and  the 
father,  all  within  the  consideration  of  the  settlement,  and  the 
object  of  the  marriage;  and  for  the  same  reason  he  should 
have  added  that  short  and  obvious  covenant  by  the  husband, 
that  what  real  estate  he  should  purchase  should  be  considered 
as  to  the  objects  of  the  settlement  as  personal  estate. 

As  to  the  other  point,  whether  the  gift  of  the  6001.  to  the  defen- 
dant is  good,  there  is  no  occasion  to  discuss  that.  They  do  not 
quarrel  with  it.  But  I  do  not  think,  if  the  article  had  been 
[  •276  1  *brought  before  the  Court  for  execution,  upon  such  a  marriage, 
and  the  case  of  an  infant,  where  it  is  impossible,  that  any  thing, 
that  would  defeat  the  effect  of  the  settlement,  could  prevail,  if  he 
had  made  a  gift,  choosing  to  deprive  himself  of  it,  it  would  have 
been  held  good. 
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The  prayer  of  the  bill  is  very  correctly  confined  to  the  real  Bansall 
estate  purchased  with  the  personal  estate.  They  do  not  pray,  Willis. 
that  all  the  real  estate  he  died  seised  of  may  be  conveyed ;  for  if 
any  estate  descended  to  him  during  the  marriage,  that  was  not 
a  subject  of  the  settlement.  Upon  the  fact  all  the  real  estate  he 
had  at  his  death  was  the  purchases  made  by  him  out  of  the  per- 
sonal estate. 

The  decree  declared,  that  upon  the  true  construction  of  the 
articles  the  personal  estate,  which  Bobert  Randall  was  possessed 
of  at  the  time  of  the  execution  of  the  said  articles,  and  which 
hath  been  since  laid  out  in  land,  ought  to  have  been  subject  to 
the  provision  made  by  the  said  articles  and  settled  for  the  benefit 
of  his  wife  and  children,  in  like  manner  as  the  real  estate,  which 
was  the  object  of  the  settlement.  An  account  was  directed  of 
the  personal  estate,  which  the  testator  was  possessed  of  at  the 
time  of  the  execution  of  the  articles;  and  the  Master  was  directed 
to  inquire,  whether  such  personal  estate  or  any  and  what  part 
thereof  was  laid  out  in  the  purchase  of  all,  or  any  and  which,  of 
the  estates  devised  by  the  will  of  the  testator  to  the  defendant 
Dinah  Willis ;  and  it  was  ordered,  that  the  said  defendant  do 
convey  such  estates  as  the  Master  shall  find  were  purchased  with 
such  part  of  the  testator's  personal  estate,  as  the  testator  was 
possessed  of  at  the  time  of  the  execution  of  the  articles,  to  the 
plaintiff,  or  as  she  shall  appoint.  An  account  was  directed  of 
the  rents  and  profits  of  the  estates  purchased  with  the  said  per- 
sonal estate,  come  to  the  hands  of  Dinah  Willis,  and  an  account 
of  the  other  personal  estate  of  the  testator,  come  to  her  hands, 
and  of  his  debts,  &c.  The  costs  of  all  parties  were  directed  to 
be  paid  out  of  the  testator's  estate. 


F0R8TEE  V.  HALE. 

(6  Vesey,  308—322.) 

Fob  the  report  of  this  case  on  appeal  see  4  B.  B.  129. 
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GRAY  V.  MATHIAS.t 

(6  Vesoy,  286—295.) 

Yoliintary  bond  during  cohabitation  to  a  woman,  prerioiiBly  of  a  Teiy 
loose  life :  soon  afterwards  another  bond,  expressly  securing  a  continu- 
ance of  the  connection  by  an  annuity  in  case  of  separation.  Bill  by  the 
executor  to  have  the  bonds  deliyered  up  was  dismissed  with  costs :  the 
former  being  oonaideTed  unimpeached :  the  latter  yoid  at  law,  as  prt 
turpi  eausd. 

William  Jamison,  Esq.  cohabited  with  the  defendant  Jane 
Mathias  from  the  year  1793  till  his  death  in  September,  1797. 
On  the  14th  of  April,  1796,  he  executed  a  bond  to  her  in  the 
penal  sum  of  700!. ;  with  a  condition,  that  if  the  heirs,  executors, 
or  administrators,  of  the  said  William  Jamison  shall  pay  the 
said  Jane  Mathias,  her  executors,  administrators,  or  assigns, 
the  sum  of  850Z.  within  six  months  after  his  decease,  with 
interest  from  the  day  of  his  death,  then  the  obligation  should 
be  void. 

On  the  6th  of  September,  1796,  he  executed  another  bond  to 
her  in  the  penal  sum  of  1,000Z. ;  with  a  condition,  reciting  the 
past  connection ;  and  that  the  above  bounden  William  Jamison 
from  the  afifection,  which  he  hath  and  beareth  for  and  towards 
the  said  *  Jane  Mathias,  and  for  and  towards  her  future  main- 
tenance and  support  in  case  of  his  death  before  her,  or  of  his 
declining  to  cohabit  and  live  with  her,  hath  agreed  to  settle  and 
secure  to  her  the  annuity  or  yearly  sum  of  601.,  payable,  as 
after  mentioned :  now  the  condition  is  such  that  in  case  the  said 
William  Jamison,  shall  decline  to  live  and  cohabit  with,  and 
support,  the  said  Jane  Mathias,  and  shall  separate  and  part  from 
her,  then  the  above-bound  William  Jamison  his  heirs,  executors, 
or  administrators,  any  or  either  of  them,  shall  and  will  well  and 
truly  pay  or  cause  to  be  paid  unto  the  above-named  Jane  Mathias 
and  her  assigns  one  annuity  or  yearly  sum  of  601.,  payable  half- 
yearly  during  the  natural  life  of  the  said  Jane  Mathias  upon  the 
21st  of  December  and  the  24th  of  June,  the  first  payment  thereof 
to  be  made  upon  such  of  the  above-named  days  as  shall  first 
happen  after  such  separation  and  living  apart ;  but  in  case  the 

t  Be  Vallar^ce,  VcUlance  t.  Blagdm  (1884)  26  Oh.  D.  853,  356. 
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said  William  Jamison  shall  continue  to  live  and  cohabit  with       Obat 

mm 

the  said  Jane  Mathias  to  the  time  of  his  death,  then  if  the  heirs,     mathias. 
execntors,  or  administrators  of  the  said  William  Jamison,  &c. 
shall  pay,  <S^.  to  her  or  her  assigns  one  ammity  of  602.  &c. 
during  her  life,  then  the  obligation  shall  be  void. 

Mr.  Jamison  died  possessed  of  very  considerable  property,  to 
the  amount  of  about  80,000{. ;  which  he  bequeathed  in  favour 
of  his  infant  daughter  by  a  deceased  wife ;  with  a  limitation 
over  in  case  of  her  decease  under  the  age  of  twenty-one  to  the 
plaintiff;  whom  he  appointed  executor  and  guardian  to  his 
daughter. 

The  bill  prayed,  that  the  defendant  may  be  decreed  to  deliver 
up  the  bonds ;  or  that  the  latter  bond  may  be  declared  to  have 
been  given  in  lieu  and  satisfaction  of  the  former;  and  for  an 
injunction. 

An  injunction  was  granted  as  to  both  bonds  by  the  Court  of 
Exchequer  upon  motion ;  after  a  verdict  had  been  obtained  in 
favour  of  the  first  bond. 

At  the  time  of  the  execution  of  these  bonds  Mr.  Jamison  was 
about  forty  years  of  age.  There  was  contradictory  evidence  as 
to  his  being  a  man  of  weak  understanding,  and  given  to  excessive 
drinking:  but  the  proof  of  intoxication  did  not  apply  to  the 
execution  of  the  bonds ;  which  took  place  in  the  presence  of  the 
attorney,  who  drew  them;  and  he  was  the  witness  to  them. 
The  evidence  was  also  contradictory  upon  the  fact,  whether 
these  transactions  *were  voluntary  acts  or  in  consequence  of  her  [  *288  ] 
pressing  him.  The  plaintiff  also  produced  evidence,  that  the 
defendant  had  been  a  very  loose  woman,  before  she  lived  with 
Mr.  Jamison ;  and  that  he  said,  he  had  given  her  a  bond  for 
602.  a  year ;  and  he  thought  he  had  done  very  handsome. 

The  daughter  of  Mr.  Jamison  died  under  the  age  of  twenty- 
one,  after  the  suit  had  been  instituted. 

Mr.  Plumer  and  Mr.  Fonhlanque,  for  the  plaintiff :  t 

If  the  transaction  was  entered  into  j>ro  turpi  cavsd,  and  is  against 
public  policy,  it  is  void  at  law :  but  this  Court  has  a  concurrent 
jurisdiction.    The  consideration  for  future  cohabitation  appears 

t  The  argoments  ex  relatione, 
B.B. — ^VOL.  ▼.  B 
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o&LT  apon  the  face  of  one  of  these  bonds ;  and  the  first  bond  mast 
Mathiab.  ffikU  with  the  other ;  as  the  same  connection  subsisted.  Whaley 
V.  Norton;  t  Priest  v.  Parrot;  I  Turner  v.  Vaughan.^  To  make 
it  good  it  must  appear,  the  cohabitation  was  to  cease.  HaU  v. 
EUiot,  in  the  Court  of  Exchequer.  In  point  of  conscience  the 
defendant's  claim  is  not  available.  *  *  If  the  second  bond  is 
bady  so  is  the  first,  in  prosecution  of  the  same  purpose,  given  by 
the  same  person  to  the  same  person,  an  artful  woman,  at  her 
importunity ;  she  sending  for  the  attorney ;  and  the  commerce 
[  ♦289  ]      continuing  to  the  last  moment  of  *his  life.    *    * 

Mr.  Richards,  Mr.  Hart,  and  Mr.  Cox,  for  the  defendant : 

*  *  There  is  no  case,  or  even  dictum,  that  if  a  man  lives 
with  a  woman,  and  gives  her  a  bond  or  security,  that  security  is 
therefore  void.  There  is  no  improper  condition  whatsoever  in 
the  first  bond.  Shall  a  man  be  permitted  to  come  here,  desiring 
to  have  back  again  a  bond,  which  yesterday  he  gave,  thinking  it 
meritorious?  What  is  there  against  the  second  bond ?  *  ♦  * 
[  291 J  *    *    If  this  is  an  illegal  bond,  why -should  the  plaintiff  come 

here,  if  it  is  void  at  law  ?  The  only  ground,  upon  which  they 
are  right  here,  must  be,  that  the  testator  was  unduly  influenced : 
but  there  is  no  evidence  of  that. 

Mr.  Plumer,  in  reply : 

As  to  the  question  of  jurisdiction,  upon  the  objection  arising 
on  the  face  of  the  instrument,  it  is  equally  within  the  determin- 
[292]  ation  of  a  court  of  equity.  *  *  The  Court  will  interfere, 
wherever  it  is  contrary  to  the  policy  of  the  law ;  and  will  not 
permit  the  defendant  to  hold  the  instrument,  in  order  to  harass 
the  plaintiff.  Harrington  v.  Du  Chatel  \\  was  decided  upon  the 
principle,  that  the  bond  was  against  the  policy  of  the  law : 
the  objection,  I  admit,  not  appearing  on  the  face  of  it.  Law  v. 
Law;%  Whittinghamv.Thomhurgh.**  InOhannelv.ChurchmanW 
notes  given  to  carry  on  a  tithe  suit  were  decreed  to  be  delivered 

t  1  V«m.  483.  f  For.  140;  3  P.  Wma.  391. 

t  2  Ves.  160.  ♦♦  2  Vem.  206. 

}  2  WilB.  339.  tt  In  the  Court  of  Exchequer  in 

II  1  Br.  C.  0.  124.  1776. 
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up,  though  there  was  a  defence  at  law.  *  *  It  is  said,  there  g^at 
is  a  defence  at  law :  but  as  to  the  first  bond  at  least  the  plaintiff  Uathus. 
has  a  right  to  call  upon  the  defendant  to  say,  what  was  the 
consideration.  *  *  ♦  [He  distinguished  the  case  of  Franco  v. 
BdUm  (3  Yes.  868)  t  where  similar  relief  was  refused  to  a  plaintiff 
in  equity  who  had  previously  pleaded  at  law  the  invalidity  of  a 
similar  bond  and  had  abandoned  the  plea.] 

Macdonald,  Chief  Baron,  stated  the  case  and  delivered  the      -^^s* 
.  opinion  of  the  Court :  [  298  ] 

The  principles,  upon  which  cases  of  this  sort  are  to  be  decided, 
are  now  so  weU  settled,  and  so  extremely  cl^r,  that  I  think 
myself  dispensed  from  the  necessity  of  going  through  all  the 
cases.    The  case  in  short  is  this.    In  the  course  of  cohabitation 
the  first  bond  was  given :   a  simple  voluntary  bond.    In  the 
course  of  the  same  cohabitation  the  second  bond  was  given: 
whicll  upon  the  face  of  it  states  a  continuance  of  the  cohabita- 
tion :  and  makes  it  the  interest  of  one  of  the  parties,  and  no 
matter,  which,  that  th^  connection  should   be  discontinued. 
As  to  the  first  bond,  it  is  most  clearly  settled,  in  cases,  where  it 
has  not  been  the  direct  point,  and  in  cases  where  it  has,  as 
for  instance,  in  Dillon  v.  Jones,  where  it  *was  made  a  question,      [  *^^^  ^ 
whether  there  was  any  understanding  for  a  continuance  of  the 
connection  in  the  breasts  of  the  parties,  ^though  it  was  not  ex- 
pressed ;  and  the  defendant  being  interrogated,  said,  there  was 
not ;  and  therefore  it  was  held  good,  though  only  voluntary.    In 
HiU  V.  Spencer  I  that  is  most  clearly  laid  down;   and  Lord 
Caicdek  said,  there  is  little  difference  between  such  a  bond  to  a 
person  in  this  unhappy  situation  and  giving  a  sum  of  money. 

As  to  the  second  bond  it  is  equally  clear,  that  where  this  sort 
of  consideration  appears  upon  the  face  of  the  instrument,  it 
cannot  be  countenanced  in  a  court  of  equity;  to  set  aside  all 
considerations  of  religion  and  morality,  for  an  obvious  reason 
of  public  policy:  all  proper  connection  can  arise  only  in  the 
honourable  state  of  marriage.  It  is  said,  the  plaintiff  brings 
this  bill  rather  as  guardian  to  the  dstughter  than  on  his  own 

t  Subsequently  explained  and  dis-      at  p.   19),  and  see  post,  p.  126. — 
approred  by  Lord  Eij)on  in  Bromley     0.  A.  S. 
T.  HUiand,  6  B.  B.  at  p.  63  (7  Yes.         X  AmUer,  641. 
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account.  How  far  he  was  right  in  not  smothering  this  trans- 
action for  her  father's  sake,  it  is  not  for  me  to  say.  He  thinks 
it  for  his  character  to  hang  up  his  benefactor  by  the  road  side, 
with  all  his  infirmities  about  him.  He  comes  with  no  very 
favourable  claim  to  the  interposition  of  this  Court.  But  he 
comes  in  a  case  desperate  with  regard  to  the  first  bond;  for 
nothing  is  proved  or  shewn,  that  can  in  the  least  invalidate  that 
as  a  voluntary  bond.  Therefore  as  to  that  the  bill  must  be 
dismissed  with  costs. 

With  regard  to  the  second  bond,  without  entering  at  all  into 
the  question  of  jurisdiction,  it  turns  upon  a  plain  point.  The 
plaintiff  comes  upon  a  bond,  declaring  upon  the  face  of  it,  that 
it  is  an  invalid  bond.  The  defendant  should  have  demurred  to 
the  action  upon  that  bond.  Instead  of  that  he  comes  here; 
professing,  that  it  is  a  piece  of  waste  paper :  he  goes  through 
the  whole  length  of  equitable  litigation,  bill,  answer,  conmiission, 
&c.  at  an  expense  possibly  of  two  or  three  hundred  pounds.  In 
such  a  case,  though  Equity  may  have  a  concurrent  jurisdiction, 
it  is  not  fitting  in  the  particular  case,  that  Equity  should 
entertain  the  suit :  for  it  would  be  a  monstrous  hardship,  if  a 
man  should  come  here,  saying,  another  person  has  an  instrument 
good  for  nothing  upon  the  face  of  it,  that  there  is  nothing  of 
discovery  wanting,  but  stating,  that  if  the  instrument  is  ever 
produced,  it  is  good  for  nothing,  and  a  piece  of  waste  paper,  yet 
seeking  by  a  long  litigation  in  this  Court  to  have  that  instrument 
delivered  up.  That  is  a  case  not  to  be  encouraged;  for  the 
plaintiff  himself  states,  he  has  an  irrefragable  defence  against  it. 
Therefore  upon  that. ground  *that  part  of  the  bill  also,  that  is, 
the  whole  of  the  bill,  must  be  dismissed  with  costs. 


1800. 
March  17. 

LOUOH- 
BOBOUGH, 

L.C. 

[331] 


BACON  V.  BACON.t 

(5  Vesoy,  331-^35.) 
Executor  discharged  from  a  loss  under  fayourable  dzcamstances. 

ExoEPTioKS  were  taken  by  the  defendant  John  Bacon  to  the 
Master's  report  for  not  allowing  the  defendant  in  his  discharge  a 

+  Speight  r.  Gaunt  (1882)  22  Oh.  D.  727,  743,  62  L.  J.  Ch.  503 ;  in  0.  A., 
L.  B.  9  App.  Ca.  1,  53  L.  J.  Oh.  419. 
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Bnm  of  700Z.,  paid  by  him  upon  the  18th  of  September,  1796,  to  Baoon 
John  Eirby  ;  who  was  appointed  a  co-execator  with  him  in  the  baoov. 
will  of  the  Eeverend  Nicholas  Bacon,  and  also  for  not  allowing  a 
farther  sum  of  500L,  also  paid  by  the  defendant  to  Eirby  in 
January,  1797 ;  though  both  those  sums  were  paid  by  the 
defendant  to  his  co-executor  for  the  purpose  of  paying  the  testa- 
tor's debts  in  the  country ;  where  Eirby  resided.  The  Master 
had  allowed  the  defendant  only  the  sum  of  787I.  2«.  2d.  being 
the  amount  of  the  testator's  debts  actually  paid  by  Eirby ;  who 
died  insolvent.    He  had  been  the  testator's  attorney. 

The  claim  to  the  full  allowance  of  1,200Z.  was  made  by  the 
defendant  under  the  following  circumstances,  appearing  by  his 
affidavit.  On  the  18th  of  September,  1796,  the  testator  having 
died  in  August,  1796,  at  his  house  at  Coddenham  in  the  county 
of  Snfiblk,  Eirby,  who  resided  at  Ipswich,  *  called  upon  the  [*332] 
defendant  in  London;  and  r^uested  an  advance  of  700Z.,  in 
order  to  enable  him  to  discharge  the  funeral  expenses,  and  to  pay 
such  of  the  creditors  of  the  testator  as  lived  in  the  neighbour- 
hood ;  where  most  of  them  resided ;  with  which  request,  Eirby 
informing  the  deponent  he  had  no  money  belonging  to  the  testa- 
tor in  his  hands,  the  deponent  immediately  complied :  knowing, 
that  considerable  debts  were  owing  from  the  testator  to  persons 
in  the  neighbourhood  of  Eirby ;  and  conceiving,  that  Eirby,  as 
being  one  of  the  executors,  and  living  on  the  spot,  was  the 
prox>er  person  to  examine  into  and  settle  such  debts ;  and  that 
the  deponent  could  not  have  been  justified  in  putting  the  estate 
to  any  expense  in  paying  the  said  debts  himself. 

The  affidavit  farther  stated,  that  upon  the  10th  of  January, 
1797,  Eirby  again  called  upon  the  deponent ;  and  produced  a 
book  of  accounts,  containing  a  list  of  debts,  which  he  alleged 
he  had  paid,  and  which  exceeded  700Z.,  in  which  book  was  also 
an  account  of  other  debts,  remaining  unpaid ;  which  with  the 
debts  alleged  to  have  been  paid  exceeded  1,2002. :  Eirby  then 
requested,  that  the  deponent  would  advance  him  a  farther  sum 
of  5002.,  in  order  to  enable  him  to  discharge  the  debts  then 
remaining  unpaid  ;  and  the  deponent  conceiving,  that  the  .entries 
in  the  book  were  true,  complied.  Eirby  had  been  for  many 
years  the  confidential  agent  and  attorney  of  the  testator ;  drew 
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BAcoir       his  will ;  and  had  been  entrusted  by  him  with  the  receipt  and 
Baook.      payment  of  very  large  smns ;  and  the  deponent  had  frequently 
in  the  testator's  life  by  his  directions  paid  Eirby  considerable 
sums  for  the  use  of  the  testator. 

The  will  contained  the  following  clause : 
"And  I  do  hereby  expressly  delare,  that  neither  the  said 
John  Brand  and  Samuel  Eilderbee  nor  my  said  executors  any 
or  either  of  them  their  or  any  or  either  of  their  executors  or 
administrators  shall  be  answerable  or  accountable  for  any  more 
money  than  shall  actually  come  to  his  or  their  hands,  nor  for 
any  loss  that  shall  or  may  happen  in  placing  out  and  continuing 
at  interest  any  part  of  my  said  personal  estate  nor  for  the  mis- 
application or  non-application  of  all  or  any  part  of  the  money 
that  shall  be  received  by  them  respectively  by  virtue  of  this  my 
will  (provided  that  such  loss  do  not  proceed  from  or  be  occasioned 
by  his  or  their  wilful  default  or  neglect)  nor  the  one  of  them  for 
the  other  of  them  but  each  of  them  for  his  own  act  and  deed 
[  *338  ]  receipt  *and  default  only  and  I  further  will  and  direct  that  my  said 
executors  and  each  of  them  their  and  each  of  their  executors  and 
admmistrators  shall  and  may  deduct  and  reimburse  himself  and 
themselves  all  such  losses  costs  charges  damages  and  expenses 
as  he  and  they  shall  and  may  sustain  bear  pay  expend  or  be  put 
unto  in  the  execution  of  this  my  will  or  for  or  by  reason  of  the 
management  of  the  trusts  hereby  in  them  reposed." 

Brand  and  Kilderbee  were  trustees  appointed  for  a  particular 
trust. 

The  will  was  disputed  by  the  next  of  kin.  After  that  contest 
was  decided  in  favour  of  the  will,  Eirby  having  died  in  the 
interval,  probate  was  granted  to  the  defendant.  The  plaintiff, 
entitled  under  the  trusts  of  the  will,  and  praying  the  usual 
accounts,  was  an  infant. 

Mr.    Piggott    and    Mr.    Alexander,   in    support    of    the 
exceptions : 

The  particular  circumstances  of  this  case  make  it  very  hard, 
if  these  sums  are  not  allowed  to  this  executor.  They  were 
applied  for  by  Eirby  for  the  sole  and  express  purpose  of  paying 
debts  in  the  neighbourhood  of  the  testator^s  residence :  Eirby  a 
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profeBsional  man,  constantly  employed  by  the  testator  in  his       Bacov 
afiEairs ;  and  the  debts  to  be  answered  by  the  money  being  to  be       baoon. 
answered  in  the  neighbourhood.    *    *    Eirby  most  have  been       r  334 1 
intended  to  perform  some  duty :  what,  if  not  that  of  paying  the 
debts  upon  the  spot,  where  the  creditors  resided  ?     The  testator 
has  not  only  named  him  executor,  but  placed  confidence  in  him 
during  his  life,  as  his  attorney ;  not  a  limited  confidence,  as  in 
the  case  of  a  banker. 

Mr.  Oraham^  for  the  plaintiff : 

The  Court  certainly  now  leans  against  charging  even  executors. 
It  is  true,  Kirby  was  appointed  executor :  but  he  never  proved 
the  will ;  upon  which  there  was  great  litigation,  before  it  was 
established.  Then  it  comes  to  the  case  of  an  agent,  appointed 
by  the  executor.  The  import  of  the  clause  in  the  will  is  only, 
where  no  wilful  default  is  to  be  imputed  personally  to  the  party ;  ' 

and  cannot  excuse  carelessness  and  neglect.  By  his  own  act 
the  defendant  has  occasioned  this  loss.  He  trusted  a  person  not 
in  the  character,  in  which  the  testator  intended  him.  If  he  had 
proved  the  will,  he  would  have  taken  upon  himself  that  confi- 
dential character  the  testator  intended  to  clothe  him  with ;  and 
would  have  been  worthy  of  trust. 

Mr.  Piggott,  in  reply : 

Having  observed,  that  the  will  was  not  proved  till  after  Eirby's 
death  on  account  of  the  dispute  concerning  it,  but  that  during 
that  time  it  was  necessary  some  one  should  act,  and  take  care  of 
the  effects,  was  stopped  by  the  Court. 

Lord  Chamgellob: 

Supposing,  Eirby  had  not  been  co-executor,  but  that  the 
executor  living  in  London,  and  receiving  money  of  the  testator's, 
had  remitted  to  the  attorney  of  the  testator  to  pay  the  debts : 
could  he  have  been  liable  ?  Eirby  was  in  no  insolvent  circum- 
stances. He  was  a  man  in  business  at  Ipswich ;  had  been  the 
attorney  of  the  testator  (I  take  him  no  higher  than  that) ;  was 
acquainted  with  all  his  afGairs ;  had  his  accounts  in  his  hands ; 
*  and  the  first  payment  was  three  weeks  after  his  death.    In  the      [  *335  ] 
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ordinary  management  of  executor  how  was  he  to  pay  the  funeral 
expenses  and  the  number  of  small  debts  appearing  upon  the 
books  of  the  testator  without  sending  the  money  ?  The  payment 
is  made  by  the  defendant  only,  because  he  happened  to  have 
money  of  the  testator's  in  his  hands  at  the  time.  If  the  business 
was  transacted  in  the  ordinary  manner,  unless  there  was  some 
circumstance  to  awaken  suspicion,  surely  the  allowance  is  fair. 
Suppose,  he  had  paid  the  money  into  the  hands  of  his  own  clerk, 
and  the  clerk  had  ran  away.  Kirby  could  not  prove  the  will. 
Supposing  he  had,  what  would  have  been  the  difference  ?  The 
mention  of  him  in  the  will  adds  to  the  confidence  the  testator 
may  be  supposed  to  have  in  him  as  an  attorney  of  credit  in  the 
town.  By  proving  he  would  not  have  been  more  worthy  of  trust 
than  by  the  nomination  the  testator  had  made  of  him  as  executor. 
It  would  have  been  only  a  difference  of  character ;  but  would 
not  invest  him  with  more  authority. 

The  exceptions  were  allowed. 


1800. 
Mareh  22. 

LOUOH- 
BOBOUGH, 

L.O. 

[336] 


MILLS  V.  NORRIS.t 

(6  Vesey,  335—339.) 

Under  a  dispositioii  by  will  to  tlie  ohildren  of  A.  and  B.  payable  at 
twenty-one  or  maxriage,  with  a  limitation  over  upon  failure  of  issue  in 
the  liv^es  of  A.  and  B.  it  was  held,  that  aU  the  children  without  restriction 
were  entitled ;  and  an  apportionment  being  directed,  and  the  interest 
ordered  to  be  paid  to  those,  who  had  attained  twenty-one,  children  bom 
afterwards,  though  entitled  to  a  share  of  the  capital,  were  not  allowed 
to  claim  the  by-gone  interest 

Andrew  Moffatt  by  his  will,  dated  the  26th  of  June,  1780, 
after  charging  his  real  and  personal*  estate  with  payment  of  his 
just  debts,  legacies,  and  funeral  and  testamentary  expenses,  and 
giving  several  legacies  and  annuities,  gave  and  devised  all  his 
freehold  estates  at  Barking  in  Essex  to  trustees  and  their  heirs, 
upon  trust  to  receive  the  rents  fyid  profits  during  the  minority  of 
Andrew  Mofifait  Mills ;  and  upon  his  attaining  his  age  of  twenty- 
one  years  upon  trust  to  convey  the  said  hereditaments  and 

t  In  re  Jeffery,  '91,  1  Oh.  671,  60  L.  J.  Ch.  470;  re  BurUm'e  WiU,  '92, 
2  Gh.  38. 
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prfflnises  to  him,  his  heirs  and  aesigns  for  ever :  bat  in  case  he  Milm 
Bhould  die  before  he  attains  his  age  of  twenty-one  years,  then  kobbis. 
that  his  said  trustees  should  sell  and  dispose  of  the  same ;  and  that 
the  money  arising  by  such  sale  should  be  paid  to  and  among  and 
equally  divided  between  the  children  of  his  daughters  Elizabeth 
Mills  and  Martha  Norris,  share  and  share  alike :  such  of  the  said 
children  as  should  be  sons  to  be  paid  at  their  respective  ages  of 
twenty-one  years,  and  such  as  should  be  daughters  at  their  ages 
of  twenty-one  years  or  days  of  marriage  respectively  :  *  And  as  [  '836  ] 
to  all  the  rest  and  residue  of  his  estate  and  effects  both  real  and 
personal  whatsoever  and  wheresoever,  he  gave,  devised,  and 
bequeathed,  the  same  to  the  same  trustees  and  the  survivor,  his 
heirs,  executors,  and  administrators,  upon  trust  to  sell  and  dis- 
pose of  the  same  as  soon  as  they  could ;  and  upon  receipt  of  the 
monies  to  arise  therefrom  to  place  out  and  invest  the  same  upon 
government  or  real  securities ;  and  from  time  to  time  to  call  in 
and  invest  the  same  in  other  government  and  real  securities,  and 
to  pay,  apply,  and  dispose  of  the  same  and  the  interest  and 
produce  thereof  to  and  amongst  and  be  equally  divided  between 
and  to  go  to  the  child  and  children  of  his  said  two  daughters 
Elizabeth  Mills  and  Martha  Norris  in  like  manner  as  the  money 
to  arise  by  the  sale  of  his  real  estate,  in  case  Andrew  Moffatt 
Mills  should  die,  before  he  attains  his  age  of  twenty-one  years, 
as  before  directed ;  and  in  case  any  child  of  his  said  daughters 
should  marry,  and  die  in  the  lifetime  of  their  respective  mothers, 
leaving  issue,  then  he  directed,  that  the  issue  of  such  child 
should  stand  in  the  place  of  their  parent,  and  be  entitled  to,  and 
receive,  such  sum  of  money  as  such  parents  would  have,  been 
entitled  to  under  his  said  will,  had  they  been  living ;  and  in 
case  his  said  daughter  shotild  die  without  issue  or  having  had 
issue  such  issue  should  die  without  issue  in  the  life-time  of  his 
said  daughters,  then  in.  trust,  that  his  said  trustees  should 
transfer  all  his  real  and  personal  estate  To  his  brothers  James 
and  Aaron  Moffatt,  their  heirs,-  executors,  and  administrators ; 
and  he  declared,  that  if  any  child  of  his  daughter  Elizabeth  Mills, 
being  a  daughter,  should  marry,  before  she  attains  twenty-one, 
without  the  consent  of  her  parents,  if  living,  then  such  daughter 
or  daughters  bo  marrying  should  forfeit  one  half  part  of  all  such 
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MiuA      Bums  of  money  as  she  would  have  been  entitled  to  under  his 
Kouufl.      will ;  and  he  appointed  some  of  the  tmsteea  executors. 

After  the  testator's  death  a  decree  and  sabseqaent  orders  were 
made  for  taking  the  accounts ;  and  the  Master  was  directed  to 
inquire,  who  were  entitled  to  the  residue,  and  in  what  shares, 
and  to  apportion  the  residue,  subject  to  the  contingencies  in  the 
will ;  and  it  was  ordered,  that  the  interest  and  dividends,  which 
should  from  time  to  time  accrue  due  upon  the  shares  of  the 
residue,  which  the  Master  should  find  the  several  parties  were  so 
entitled  to,  should  be  paid  to  such  of  them  as  were  of  age. 
[^^]  Upon  the  Master's  report  it   appeared,  that  the  plaintiflTs 

Andrew  Moffiatt  Mills  and  Elizabeth  Finch  Bond,  two  of  the 
children  of  the  testator's  daughters,  had  attained  twenty-one : 
the  former,  upon  the  Srd  of  September,  1796 ;  the  latter,  upon 
the  21st  of  October,  1797  ;  at  which  time  there  were  four  other 
children  living.  The  dividends  upon  the  stock  and  securities 
apportioned  to  Andrew  Moffiatt  Mills  had  been  received  by  him 
from  the  time  he  attained  twenty-one.  Adolphus  Bobert  Bayard, 
another  child  of  Martha  Norris,  by  her  second  husband  John 
Bayard,  was  bom  upon  the  80th  of  May,  1799,  and  was  the  only 
child  of  either  of  the  testator's  daughters  bom  since  the  last 
order,  made  upon  the  26th  of  March,  1798.  The  Master  there- 
fore found,  that  there  are  seven  persons  entitled  to  the  residue, 
and  therefore  the  other  six  must  abate. 

An  exception  was  taken  to  the  report  upon  the  ground  of 
considering  Adolphus  Bobert  Bayard  entitled  to  a  share  of  the 
by-gone  interest,  and  reporting  the  shares  of  the  other  six 
children  in  the  proportions,  according  to  which  the  Master  had 
made  them  abate. 

Mr.  Stanley,  in  support  of  the  exception : 

The  objection  is,  that  the  Master  ought  not  to  have  made  the 
deduction  for  the  seventh  child :  there  being  but  six  at  the  time. 
There  is  a  variety  of  cases  deciding,  that  where  in  such  cases  a 
particular  time  is  specified,  as  where  the  parties  are  to  be  en- 
titled at  the  age  of  twenty-one  or  marriage,  any  bom  after  one 
has  attained  that  period  are  to  be  excluded.  Upon  the  clause  of 
the  will  giving  the  limitation  over  to  the  testator's  brothers  in  the 
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event  of  the  failure  of  issue  of  his  two  daughters  your  Lordship  Mills 
was  of  opinion,  that  the  disposition  extended  to  all  the  children  kobbis. 
of  the  two  daughters,  without  reference  to  the  age  of  twenty- 
one  ;  and  though  each  child  would  have  a  vested  interest  at  that 
age,  yet  it  would  be  liable  to  be  devested  by  the  birth  of  others. 
The  Master's  judgment  is  not  opposed  as  to  the  capital :  but  it  is 
insisted  as  to  the  interest,  that  the  rights  of  the  parties  to  the  by- 
gone interest  of  the  property  shall  not  be  disturbed.  It  has  been 
determined  that  an  after-bom  child  will  be  entitled  to  a  share  of 
the  subsequent  interest,  and  cannot  claim  the  by-gone  interest. 

The  Attorney-General  and  Mr.  Alexander,  for  the  report :  [  338  ] 

It  is  clear,  the  testator  in  this  disposition  of  the  residue  did 
not  mean  it  to  go  in  all  respects  as  the  money  to  arise  from  the 
estate  to  be  sold,  only,  that  it  should  be  divided  in  the  same 
manner.  It  is  clear,  he  did  not  mean  the  residue  to  vest  abso- 
lutely and  be  paid  upon  marriage.  During  the  lives  of  the  two 
daughters  it  must  remain  in  suspense  both  as  to  the  interest  and 
the  capital ;  for  nothing  is  given  to  the  children,  till  the  persons 
are  ascertained ;  and  then  the  principal  and  interest  are  given 
together  as  one  accumulated  fund.  It  is  clear,  the  testator  meant 
to  let  in  all  the  children ;  and  if  they  do  not  take  in  hotchpot, 
the  fund  will  not  be  divided  equally,  which  the  will  directs.  This 
is  certainly  a  very  inconvenient  construction :  but  it  is  the  neces- 
sary one.  It  is  very  difficult  to  say,  what  the  meaning  of  this  will 
is.  The  object  of  the  residuary  disposition  is  interest  as  well  as 
capital.  In  Shepherd  v.  Ingram,  t  upon  a  disposition  of  all  the  resi- 
due of  the  real  and  personal  estate  to  the  children  of  Lady  Irwin, 
share  and  share  alike,  with  a  limitation  over  upon  failure  of 
issue,  it  was  determined,  that  all  the  children  she  should  ever  have 
would  upon  their  respective  births  be  entitled  to  share;  the  income 
both  of  the  real  and  personal  estate  belonging  to  those  in  exis- 
tence :  letting  in  the  others,  as  they  came  in  esse :  that  is,  the 
whole  upon  the  birth  of  the  Marchioness  of  Hertford  and  till  the 
birth  of  another  child  belonging  to  her :  and  from  thence  till  the 
birth  of  the  third  it  was  divisible  between  the  two ;  and  so  on. 

t  Amb.  448. 
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[  ♦389  ] 


Mr.  Stanley  f  in  reply : 

The  Court,  when  directing  an  inquiry,  who  were  the  persons 
entitled,  must  have  understood,  that  the  children  were  entitled 
to  some  present  benefit,  viz.  the  income,  according  to  their 
number  at  the  time  that  reference  was  made.  The  construction 
now  contended  for  would  be  a  very  unfortunate  one ;  for  then  no 
one  will  be  entitled  till  the  death  of  the  two  sisters. 

LoBD  Chancellor: 

The  determination  upon  Mr.  Shepherd's  will  was  certainly,  as 
it  has  been  stated  by  the  Attomey-Oeneral ;  and  upon  Lady 
Hertford's  marriage  all  the  accruing  interest,  of  which  she  had 
a  larger  share  than  the  other  children,  was  carried  over  to  her 
settlement.  It  is  much  the  most  beneficial  construction  *for 
them  all.  Upon  this  will  the  interest  seems  tied  up  as  well  as 
the  principal.  I  rather  incline  to  allow  the  exception.  That  is 
the  most  convenient  and  simple  construction  to  put  upon  the 
wUl ;  and  much  the  most  beneficial  to  them  all. 

The  exception  was  aUowed, 

Note. — ^It  is  questionable  whether  any  child  bom  after  the 
plaintiff  A.  F.  Mills  attained  21  should  have  been  let  in  to  share 
in  the  residue  as  the  rule  now  stands. — 0.  A.  S. 


1800. 
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[841] 


EDEN  V.  SMYTH. 

(5  Veeey,  341—357.) 

A  legatee,  son-in-law  to  the  testator,  was  held  entitled  to  his  legacy, 
discharged  from  debts  due  by  him  to  the  testator,  and  a  debt,  for  which 
the  testator  was  his  surety,  upon  eyidenoe  from  the  testator's  accounts, 
letters,  and  memoranda  in  his  hand-writing. 

Sib  Frederick  Eden,  Bart,  upon  his  marriage  in  January, 
1792,  with  Miss  Smyth,  the  only  child  of  Mr.  Smyth,  settled 
6,000Z.  his  own  property ;  and  Mr.  Smyth  also  made  a  consider- 
able settlement;  and  gave  1,000Z.,  as  part  of  the  portion  of  his 
daughter,  for  the  purpose  of  purchasing  furniture,  a  carriage, 
and  other  things  requisite  for  the  proposed  establishment.  He 
also  paid  the  sum  of  425Z.t  to  relieve  his  son-in-law  from  a  con- 

t  In  the  original  report  this  sum  is  stated  apparently  by  error  as  4452. — 0.  A.  S. 
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tract,  that  had  been  entered  into  for  the  lease  of  a  house,  which       Esbk 
it  was  not  judged  proper  to  complete.    He  lent  Sir  Frederick      smtth. 
Eden  l^OOOZ.,  to  be  applied  in  payment  of  *debta ;  taking  his      [  •342  ] 
bond,  dated  the  Slst  of  December,  1791,  for  that  sum.    The 
1,0002.  advanced  for  fumitore,  &c.  not  proving  sufficient,  and  it 
not  being  convenient  to  Mr.  Smyth  to  advance  more,  in  January, 
1792,  he  joined  Sir  Frederick  Eden  in  a  bond  to  the  Reverend 
Jonathan  Boucher,  to  secure  1,000Z.  lent  by  him  to  Sir  Frederick 
Eden.    In  1794,  Sir  Frederick  Eden,  in  consequence  of  re-build- 
ing a  party-wall  and  repairing  his  house,  having  occasion  for  the 
farther  sum  of  900Z.,  Mr.  Smyth  borrowed  7002.  of  George  Wat- 
son, and  advanced  2002.  himself ;  accommodating  Sir  Frederick 
Eden  with  both  those  sums ;  who  gave  his  bond,  dated  the  10th 
of  July,  1794,  to  Watson,  for  securing  the  re-payment.    In  1796, 
Mr.  Smyth  discharged  that  bond ;  but  took  no  assignment. 

Mr.  Smyth  died  upon  the  23rd  of  September,  1797.  By  his 
will,  dated  the  18th  of  May,  1797,  among  other  legacies,  he  gave 
the  sum  of  1,0002.  to  Sir  Frederick  Eden,  to  be  paid  within 
twelve  months  after  his  decease,  or  as  soon  after  as  his  executors 
conveniently  could.  He  gave  the  residue  of  his  personal  estate  to 
his  younger  grandchildren,  the  issue  of  Sir  Frederick  and  Lady 
Eden,  bom  or  to  be  bom ;  and  he  appointed  his  wife,  Thomas 
Forsyth,  and  George  Watson,  executors.  Sir  Frederick  Eden's 
bonds  for  1,0002.  and  9002.  were  found  in  the  testator's  pos- 
session ;  and  a  memorandum,  that  the  testator  had  become 
surety  for  Sir  Frederick  Eden  to  Mr.  Boucher  by  bond,  bearing 
date  some  time  in  January,  1792.  On  the  back  of  the  bond, 
dated  the  Slst  of  December,  1791,  were  indorsed  receipts  of  in- 
terest; viz.  the  17th  of  January,  1798;  the  20th  of  January, 
1794 ;  and  the  28rd  of  January,  1795 ;  each  for  602.,  being  one 
year's  interest.  It  did  not  appear,  that  any  interest  had  been 
since  paid. 

The  bill  was  filed  by  Sir  Frederick  Eden,  claiming  his  legacy ; 
and  the  question  raised  by  the  answers  of  the  executors  was, 
whether  under  the  circumstances  he  was  entitled  to  the  legacy, 
or  on  the  contrary  was  to  be  charged  with  1,9002.,  as  due  to  the 
testator's  estate. 

The  following  evidence  was  produced  for  the  plaintiff : 
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Bdbr  .  Extract  of  a  letter,  dated  the  18th  of  Jane,  1797,  from  the 
Smyth.  testator  to  Lady  Eden,  the  plaintiffs  mother,  upon  the  subject  of 
Sir  Frederick  Eden's  affairs. — "  In  the  first  place  it  is  necessary 
[  ♦348  ]  to  ♦inform  you,  I  have  not  the  least  recollection  of  my  ever 
mentioning  or  ever  intending  to  give  them  200Z.  a-year.  Since 
I  had  the  honour  of  conversing  upon  their  situation  with  you  at 
Bath  I  have  released  them  of  1,000Z.  I  lent  him  for  a  particular 
purpose  I  cannot  name.  I  have  paid  Boucher's  interest  on 
1,000Z. ;  and  principal  must  fall  to  my  lot.  These  two  sums 
make  1002.  a-year.  In  the  month  of  December,  1795, 1  gave  him 
600Z.  to  pay  his  debts.  The  sums  before  advanced  I  shall  not 
here  mention :  at  some  future  time  I  mean  to  shew  you  a  state- 
ment of  them.  From  them  and  what  is  above  written  you  cer- 
tainly must  excuse  me,  when  I  tell  you,  I  go  no  farther." 

The  testator  was  in  the  habit  of  drawing  out  annual  state- 
ments of  his  property.  In  1795,  he  acquired  a  considerable  for- 
tune, about  14,000{.,  by  the  death  of  his  wife's  uncle  the  Reverend 
Henry  Higford,  who  died  in  March,  1795. 

The  defendant  Mary  Smyth  by  her  answer  stated,  that  she 
has  often  heard  the  testator  say,  he  should  discharge  Mr. 
Boucher's  bond  for  1,0002.,  as  soon  as  he  should  receive  a  mort- 
g&gOi  part  of  Mr.  Higford's  property ;  which  he  did  not  live  to 
receive.  The  answer  of  Watson  stated,  that  he  had  often  heard 
the  testator  say,  he  must  pay  Mr.  Boucher's  bond  ;  but  does  not 
recollect  or  believe,  that  he  declared  he  should  pay  it,  in  order 
to  discharge  the  plaintiff,  as  soon  as  he  should  receive  the 
amount  of  Mr.  Higford's  mortgage. 

The  depositions  of  Robert  Smyth,  Esq.  of  Gray's  Inn,  stated 
conversations  with  the  testator ;  who  told  him,  that,  it  being 
thought  he  had  not  done  enough  for  the  plaintiff,  he  wished  to 
prove  to  him  (the  deponent)  that  he  had  been  very  liberal.  He 
produced  a  paper,  in  which  it  was  stated  among  other  things, 
that  the  plaintiff  had  received  the  sum  of  1,0002.  from  Mr. 
Boucher ;  for  which  he  had  given  his  bond ;  and  that  the  plain- 
tiff had  received  from  him  (the  testator)  the  sum  of  1,0002.  to 
enable  him  to  discharge  his  debts ;  for  which  sum  he  had  given 
his  bond.  The  testator  also  stated  the  9002.  advanced  upon  the 
plaintiff's  bond  to  Watson  ;  and  said,  he  had  given  the  plaintiff 
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{he  two  last-mentioned  sums  of  1,000Z.  and  900Z. ;  and  as  to  the       Edbn 
bonds  given  for  them  the  plaintiff  should  *never  be  called  upon ;      bktth. 
for  he  (the  testator)  meant  to  discharge  and  pay  off  such  bonds ;      r  •344  ^ 
that  he  had  only  taken  his  bond  for  1,0002.,  in  order  to  have  a 
check  upon  him ;  adding  (to  the  best  of  the  deponent's  recollec- 
tion) ''  You  see  Mr.  Smyth  I  have  not  been  ungenerous.    I  have 
given  Sir  Frederick  Eden  all  these  sums ;  and  I  consider  myself 
as  bound  to  pay  Mr.  Boucher's  bond.    It  is  mine.    I  shall  settle 
it."    The  testator  had  other  conversations  with  the  deponent  to 
the  same  effect.     [And  with  other  deponents.] 

The  paper  referred  to  in  the  depositions  of  Robert  Smyth  and       [  845  ] 
Graham,  as  having  been  produced  to  them  by  the  testator,  con- 
tained *an  abstract  of  the  plaintiff's  receipts  and  expenditures,      [  *S46  ] 
and  among  them  the  following  articles : 

"  Of  Reverend  Mr.  Boucher  1,0002. 

"  Cash  advanced  by  J.  P.  S. 

**  For  house  in  Great  Queen  Street        .        .  jG425 

''  To  furnish  house  in  Lincoln's  Inn  Fields  .  1,000 

"  To  discharge  debts  owing  before  marriage  1,000 

''  To  repairing  his  house      ....  9(X) 


8,825 
''  To  cash  advanced  December,  1795    .        .  600 


£8,825  " 


In  the  annual  statements  by  the  testator  of  his  property  made 
previously  to  Mr.  Higford's  death,  the  testator  appeared  to  have 
stated  the  plaintiff  as  indebted  to  him  for  the  1,000Z.  bond  0 
December,  1791 ;  but  in  the  annual  statements  for  1795  and 
1796  the  plaintiff  was  not  charged  with  such  bond.  In  the 
statement  dated  the  81st  of  December,  1796,  entitled  ''  Debtor 
general  stock — Per  contra  Creditor,"  on  the  credit  side  was  the 

following  entry  "  By  Sir  F.  E *b  bond."    No  sum  was  set 

opposite  that  article,  as  in  the  preceding  statements. 

[Other  statements  of  account  were  produced  of  a  similar 
character  and  also  an  unsigned  paper  of  a  testamentary  character 
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Bdbn       in  which  the  legacy  to  Sir  F.  Eden  and  the  amount  due  to  Mr. 
Smyth.      Boucher  were  included  among  other  legacies  and    payments 

enumerated  by  the  testator.    This  paper  had  been  rejected  from 

the  probate.] 

[  348  ]  The  Lord  Chancellor  expressed  doubts,  whether  any  papers 

could  be  read,  that  were  not  included  in  the  probate  ;  and  also 
observed,  that  it  would  be  very  difficult  to  introduce  conversa- 
tions. When  the  parol  evidence  was  offered,  the  counsel  for  the 
defendants  said,  they  should  not  formally  object  to  it ;  observing, 
that  it  was  inapplicable.  For  the  plaintiff  it  was  answered,  that 
the  evidence  was  offered,  not  to  contradict,  or  even  to  explain  a 
will,  but  to  repel  a  demand. 

r  349  ]  The  evidence  was  read  de  bene  esse. 

The  Attomey-Oeneral^  Mr.  Richards^  and  Mr.  Fonblanque,  for 
the  plaintiff : 

The  letter  to  Lady  Eden  and  the  various  conversations  in 
evidence  shew  clearly,  that  the  testator  did  not  consider  himself 
as  a  creditor  of  the  plaintiff  in  any  manner ;  and  that  what 
advances  had  been  made  were  then  treated  by  way  of  gift.  The 
letter  to  Lady  Eden  is  a  declaration  in  writing,  amounting  to  an 
assurance  to  her,  that  the  situation  of  her  son  was  such  as  would 
be  produced  by  those  advances,  considered  as  gifts  to  him  by 
Mr.  Smyth.  It  would  be  very  injurious  therefore  now  to 
consider  Sir  Frederick  Eden  as  debtor  in  those  sums.  It  is  clear 
also  from  the  letter,  that  the  testator  considered,  that  the  bond 
to  Boucher  was  to  be  paid  by  him.  As  to  the  bond  to  Watson 
also,  Mr.  Smyth  having  paid  it,  there  can  be  no  doubt,  parol 
evidence  may  be  admitted  to  shew,  that  he  paid  it  as  a  gift  to 
Sir  Frederick  Eden,  and  not  for  the  purpose  of  creating  a  debt 
against  him.  He  takes  no  assignment  of  that  bond ;  but  simply 
pays  it ;  and  has  it  delivered  up  to  him.  The  bond  was  gone, 
after  it  was  paid  off ;  and  he  could  have  no  legal  demand  except 
for  money  paid  to  the  use  of  Sir  Frederick  Eden.  In  the  state- 
ments of  his  afiiairs  he  takes  particular  notice  of  the  money  he 
had  advanced  to  Sir  Frederick  Eden ;  particularly,  in  the  paper, 
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which  he  shewed  to  many  persons,  and  to  which  it  is  to  be  pre-  Bdkk 
snined  he  refers  in  the  letter  to  Lady  Eden.  One  sum  on  smtth. 
acconnt  of  the  purpose,  to  pay  debts,  was  certainly  a  gift.  In 
the  annual  statements  of  his  property,  till  1795,  he  states  Sir 
Frederick  Eden  as  indebted  to  him  in  the  sum  of  1,0002.  and 
also  the  sum  advanced  by  Boucher,  as  it  was  actually  advanced 
for  his  benefit.  At  the  end  of  1795  and  in  1796  he  does  not 
charge  Sir  Frederick  Eden  with  that  money,  nor  state  it  as  pari 
of  his  property  :  nor  does  he  describe  him  as  indebted  in 
the  900i.  paid  on  account  of  the  bond  to  Watson.    ♦    ♦    ♦ 

[They  cited  Astan  v.  Pye  (see  next  page) ;  Bym  v.  Godfrey ^ 
4  R.  R.  155 ;  4  Ves.  5 ;  Weket  v.  Baby,  8  Br.  P.  C.  16 ;  and 
Hinchcliffe  v.  Hinchclife,  4  R.  R.  89 ;  8  Ves.  516.] 

Mr,  Mansfield  and  Mr,  Alexander,  for  the  defendants,  the       [  36i  ] 
executors    in    trust    for    the    infant    children    of   the 
plaintiff: 

Upon  what  ground  can  the  Court  decide  for  the  plaintiff? 
The  circumstance,  that  there  are  no  creditors,  can  make  no 
difference  as  to  the  admissibility  or  effect  of  the  evidence. 
Neither  can  the  relation  of  the  parties  be  rested  on.  This  Court 
does  not  pay  more  regard  to  the  consideration  of  blood  than 
courts  of  law.  Settlements  in  consideration  of  blood  are  void 
against  creditors  in  this  Court  just  as  at  law.  In  what  way  then 
is  this  claim  sustained?  It  is  not  a  testamentary  disposition. 
Then  it  must  be  in  some  way  or  other  a  gift  in  his  life  or  a 
release.  Indeed  it  can  be  considered  in  no  other  way  than  as  a 
release.  No  doubt,  the  parol  evidence  is  true :  but  see  the  effect 
of  parol  evidence  in  such  a  case ;  for  one  part  of  the  evidence  is, 
that  the  testator  took  a  bond,  not  intending  it  should  ever  be 
paid,  and  having  regularly  received  the  interest  upon  it  till  1795. 
He  had  not  released  Sir  Frederick  Eden  from  the  bond  alluded 
to  in  the  letter ;  though  he  says,  he  had.  Could  that  letter  have 
been  set  up  as  a  defence  to  an  action  upon  that  bond  ?  It  is 
probable,  he  intended  it.  All  the  other  papers  were  in  his  own 
possession;  and  he  might  have  destroyed  them  at  any  time. 
They  are  not  testamentary ;  and  are  in  fact  only  the  same  sort 
of  evidence  as  parol  evidence,  the  conversations,  in  which  he 
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Eden       only  meant  to  represent  himBelf  as  acting  with  generosity.    It 
8MYTH.      amounts  only  to  this ;  that  he  had  an  intention  of  not  enforcing 
r  *362  ]       *that  instrument.    What  consequence  follows  from  that  ?    The 
word  "  advanced  "  is  equivocal.    *    ♦    ♦ 

The  Attomey-Qeneraly  in  reply  : 

The  will  was  executed  previously  to  the  conversation  with  the 
witness  Smith.  The  presumption  arises  from  the  will  itself :  and 
is  confirmed  and  supported  by  the  several  transactions.  From 
the  direction  in  the  will,  that  the  legacy  is  to  be  paid  within 
twelve  months,  or  as  soon  after  as  his  executors  conveniently 
could,  a  fair  inference  arises,  that  at  that  time  he  considered  the 
plaintiff  as  not  indebted  to  him.  The  letter  is  in  perfect  con- 
formity to  the  will.  They  were  both  a  mockery,  if  the  intention 
was,  that  these  demands  should  be  enforced.    *    *    * 

[353]       Lord  Chancellob  : 

That  position,  from  which  you  draw  a  presumption,  from  the 
manner  of  giving  the  legacy,  will  apply  to  all  cases,  where  a  legacy 
is  given  to  a  person  indebted  to  the  testator.  A  legacy  certainly 
imports  a  bounty  to  the  extent  of  that  legacy. 

I  wish  to  consider  of  this  case.  Every  one  must  feel  the  same 
inclination,  that  overbears  my  mind  a  little.  I  really  believe  upon 
the  whole  result  of  the  evidence,  that  if  any  one  had  suggested  it 
[  ♦364  ]  ♦to  Mr.  Smyth,  if  a  person  had  been  employed  to  draw  his  will, 
(he  drew  it  himself,)  he  would  have  released  Sir  Frederick  Eden 
from  the  debt :  but  how  to  reach  it  upon  any  principle,  that  is 
safe,  I  feel  very  embarrassing. 

I  will  state  to  you  what  that  case  of  AsUm  v.  Pye^  was.  What 
I  stated  in  Bym  v.  Oodfrey^  and  I  stated  it  correctly,  was,  that 
the  Court  of  Common  Pleas  had  determined,  they  could  not  make 
it  a  release ;  and  I  will  state  to  you,  upon  what  ground,  (my 
opinion,!  confess,  not  quite  concurring,  but  by  no  means  oppos- 
ing the  decision  of  the  other  Judges  of  the  Court  of  Common 
Pleas),  it  did  turn.  The  entry,  that  was  found  in  the  testator's 
book,  was  this : 

t  The  LoKD  Ohakcsllob  stated  this  case  from  his  own  note-book. 
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"  Pye  pays  no  interest  nor  shall  I  ever  take  the  principal  except        Eden 
greatly  distressed."  Smyth. 

Lord  Ebnyon,  then  Master  of  the  Bolls,  referred  them  to  a 
trial  at  law.  An  action  was  brought  upon  the  note.  It  was  con- 
tended to  be  a  discharge  of  the  debt.  There  was  a  large  surplus. 
It  was  said.  Lord  Ejbnyon  had  observed,  there  was  no  proof  that 
there  was  a  large  surplus.  That  proof  was  given.  Upon  a^case 
reserved  the  Court  was  of  opipion,  this  could  not  be  taken  as  a 
discharge  in  the  life  of  Sir  Thomas  Pye,  but  was  testamentary. 
It  was  adjourned  to  give  time  to  have  that  entry  proved.  In 
Easter  Term  it  came  on.  The  Court  was  informed,  that  probate 
was  refused  by  the  Ecclesiastical  Court;  and  the  Court  said,  that, 
as  it  belonged  to  the  Ecclesiastical  Court  to  say,  what  was  or  was 
not  testamentary,  and  they  held,  it  was  not  testamentary, 
it  most  be  considered  as  a  discharge  conditional  of  the  debt: 
he  never  having  demanded  interest,  and  having  died  in  affluent 
drcnmstances,  the  executors  were  not  entitled  to  recover. 

That  was  the  ground.  I  will  state  to  you  that  I  felt  a  diffi- 
culty :  but  one  is  satisfied  upon  the  whole  case,  that  upon  taking 
into  consideration  what  the  Ecclesiastical  Court  might  have  taken 
into  consideration  the  decision  was  perfectly  just.  The  plain- 
tiff has  the  case  with  him  undoubtedly.  The  weak  part  of 
the  case  always  appeared  to  me  to  be  the  stress,  that  was  laid 
upon  there  being  a  large  surplus.  I  think,  the  Ecclesiastical 
Coort  were  wrong  in  not  proving  that  entry  in  the  book ;  for 
it  was  an  entry,  which  could  *speak  only  at  the  time  of  his  [  ^355  j 
death.    They  have  proved  things  infinitely  more  insignificant. 

Lord  Chancellor:  March '2&, 

The  result  of  my  opinion  upon  this  case,  after  a  good  deal  of 

consideration,  is  this.    The  bill  is  brought  for  the  legacy  of 

1,0001.    The  bill  states,  and  the  answers  represent,  that  there 

were  three  debts,  that  had  existed  in  the  life  of  the  testator,  upon 

which,  if  they  are  to  be  taken  into  the  account,  not  only  there 

can  be  no  demand  of  the  legacy,  but  the  plaintiff  will  be  indebted 

to  the  testator's  estate  to  the  extent  of  1,9002.,  settiilg  off  4he 

legacy  against  one  of  the  debts.    It  is  certainly  one  of  those 

cases,  which  embarrasses,  the  Court,  in  which  the  object  is  to 

F  2 
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Edek  pronounce  upon  an  instrument,  that  apparently  is  a  disposition 
Smyth.  oi  the  property,  and  ought  to  be  a  complete  and  entire  disposition 
of  the  property ;  yet  in  this  and  other  cases  it  does  not  contain, 
evidently,  when  the  circumstances  are  stated,  the  whole  intention 
of  the  testator  expressly  as  to  the  administration  of  his  property. 
That  difficulty,  too,  is  always  increased  from  the  consideration, 
that  one  jurisdiction,  which  cannot  receive  the  evidence,  that 
may  arise  from  other  papers,  which  is  not  in  the  habit  of 
receiving  that  evidence,  is  to  pronounce  upon  the  ultimatum  of 
the  will,  and  another  jurisdiction  is  to  execute  it,  and  in  execut- 
ing it  is  to  conform  itself  as  much  as  possible  to  the  intention 
of  the  testator.  That,  I  think,  has  introduced  the  necessity 
of  admitting  that  evidence,  that  has  been  given  in  cases,  where 
the  administration  is  to  be  carried  on  in  this  Court,  and  all 
to  be  received  from  the  Ecclesiastical  Court,  is  the  probate. 

In  this  case,  I  think,  the  evidence  has  been  very  properly 
received,  from  the  Bishop  of  Peterborough's  case  +  in  which  his 
books  and  papers  were  admitted.  The  same  rule  must  hold  as 
to  any  memorandum,  to  shew,  what  he  took  as  the  estate  to  be 
disposed  of :  It  is  equally  applicable  to  shew,  what  he  reckoned 
debts  due  to  him,  and  what  not,  where  he  has  happened  to  keep 
any  account  of  his  own  property.  The  demand  of  the  plaintiff 
primd  fade  is  perfectly  obvious.  The  will  was  drawn  by  the 
testator  himself.  It  is  not  accurately  drawn,  as  may  be  sup- 
posed. It  is  negligently  done.  Heal  estate  is  devised ;  and 
there  are  no  witnesses.  But  there  is  a  very  distinct  legacy  of 
1,000!.  to  the  plaintiff.  No  doubt,  upon  the  face  of  the  will  the 
[  *d56  ]  legacy  is  due.  The  *doubt  is  raised  by  papers,  found  in  the 
possession  of  the  testator,  that  are  primd  facie  evidence  of  debts 
due  from  Sir  Frederick  Eden  to  the  testator.  It  is  fair  therefore 
to  admit  all  the  collateral  papers  relative  to  the  circumstances  of 
these  papers,  from  which  the  doubt  has  arisen,  to  shew,  the 
legjGicy  is  due ;  and,  taking  the  whole  of  the  papers  together,  I 
am  satisfied,  it  was  no  intention  of  Mr.  Smyth,  that  these  debts 
should  have  been  put  in  demand  by  his  executors.  As  to  the 
900Z.,  upon  the  circumstance  of  the  advance  of  that  sum,  to 
supply  the  necessity  that  had  arisen  from  the  accident  of  pulling 

t  There  is  no  reference  in  the  original  report. — ^F.  P. 


1800.    CH.    6  VESET,  856—857.  69 

down  the  neighbouring  house,  and  the  damage  thereby  occa-  Sdbk 
sioned  to  Sir  Frederick  Eden's,  the  principal  part  of  the  money  sictth. 
was  taken  from  a  third  person ;  only  part  advanced  by  the 
testator ;  he  paying  it  off  without  taking  any  assignment,  it  is 
perfectly  evident  (as  it  would  have  been  very  cruel  in  Mr. 
Smyth,  having  advanced  it  for  his  son-in-law,  with  an  em- 
barrassed income,  having  been  frequently  supplied  with  money 
by  him)  that  he  had  no  intention  to  make  any  demand  for  the 
900i. 

As  to  the  bond  for  1,000Z.,  which  is  a  direct  bond  from  Sir 
Frederick  Eden  to  Mr.  Smyth,  that  stands  at  his  death  as  no 
debt ;  for  that  is  specifically  mentioned  as  a  debt,  from  which 
they  were  released,  in  the  letter  to  Lady  Eden.  When  treating 
with  her  about  the  circumstances  of  the  family,  he  the  father  of 
the  wife,  she  the  mother  of  the  husband,  both  treating  about  the 
{amily,  he  distinctly  states  it  as  a  sum  of  money  he  had  given. 
That  letter,  I  am  of  opinion,  if  a  release  had  been  pleaded 
at  law,  (it  is  not  necessary  to  produce  a  formal  release),  that 
letter  would  be  evidence  of  a  release,  and  would  destroy  the 
bond. 

The  other  bond  was  one,  in  which  Sir  Frederick  Eden  and 
Mr.  Smyth  were  both  bound.  Mr.  Smyth  by  his  will  directs 
this  legacy  to  be  paid.  At  his  death  no  debt  at  law  was  due 
upon  that  bond  from  Sir  Frederick  Eden  to  Mr.  Smyth.  Mr. 
Boucher  was  the  creditor  upon  that.  No  debt  was  due  to  Mr. 
Smyth,  till  the  money  was  paid  by  him  or  his  executors.  Then, 
and  then  only,  a  debt  at  law  arises  from  Sir  Frederick  Eden  to 
Mr.  Smyth's  estate.  The  nature  of  the  debt  at  law  is  such,  that 
it  admits  of  evidence  to  shew,  that  the  payment  by  Mr.  Smyth,  if 
he  had  paid  the  debt  of  Boucher,  was  intended  in  discharge  of 
the  engagement,  and  for  the  relief  of  the  person  engaged  with 
him.  It  admits  of  that  evidence ;  and,  I  think,  that  evidence 
exists  in  the  present  case,  from  the  whole  of  the  entries  in  the 
books,  and  particularly,  a  circumstance  that  is  strong  and 
decisive,  that  at  a  particular  period  *his  fortune  being  increased  [  *867  ] 
hx)m  his  wife's  family  (and  he  treats  himself  as  a  trustee 
for  his  daughter,  because  it  comes  from  his  wife's  family),  he 
changes  the  entry  in  his  books.    Having  treated  it  as  a  debt. 
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that  Sir  Frederick  Eden  was  to  answer,  he  turns  it  over  to  the 
other  side  of  the  acconnt ;  and  enters  it  as  a  debt  his  assets  are 
to  answer. 

The  conclusion,  that  bears  strongly  upon  my  mind,  is,  that  he 
meant  the  legacy  of  Sir  Frederick  Eden  beneficially ;  and,  consis- 
tently with  that,  he  meant,  that  the  residue  given  over  to  the 
cuiidren  of  Sir  Frederick  Eden  should  not  include  these  three 
debts ;  that  these  debts  should  compose  no  part  of  that  residue, 
intended  to  be  a  provision  for  the  younger  children.  Therefore 
decree  the  legacy  to  be  paid ;  and  that  these  several  bonds  for 
1,000Z.,  1,000Z.  and  900Z.  shall  not  be  the  subject  of  demand 
against  Sir  Frederick  Eden. 


1800. 
March  26. 


Bolls  Court. 
Abdsn,  M.B. 

[359] 


KEELING  V.  BROWN. 

(5  Vesey,  359—362.) 

The  personal  estate  being  amply  sufficient  for  the  debts,  though  not 
equal  to  the  discharge  of  the  legacies  in  full,  the  Court  would  not 
Tnarshal  the  assets  in  favour  of  the  legatees,  by  throwing  the  specialty 
creditors  on  the  land  comprised  in  the  residuary  devise. 

As  to  the  difPerence  between  debts  and  legacies  in  an  implied  charge 
on  real  estate  by  will,  Quaere. 

This  cause  arose  upon  the  following  will  of  Aaron  Brown: 
**  Imprimis  I  will  and  direct,  that  all  my  just  debts  and  funeral 
expenses  be  paid  and  discharged  as  soon  as  conveniently  may  be 
after  my  decease  by  my  executrix  and  executors  herein  after 
named.  Item,  I  give,  devise,  and  bequeath  unto  my  nephew 
John  Brown  all  that  my  messuage,  tenement,  or  dwelling-house, 
wherein  he  now  lives  at  Handley  and  also  the  sum  of  4002.  to 
hold  unto  him  and  his  heirs,  executors,  administrators  and 
assigns,  for  ever." 

The  testator  then  devised  another  house  to  his  nephew  Charles 
Brown  in  fee  ;  and  gave  another  house  to  his  wife  for  her  life, 
and  after  her  decease  to  his  nephew  John  Brown  in  fee.  He 
declared  his  will,  that  his  wife  should  have  the  use  of  all  the 
plate,  linen,  china,  household  goods,  and  furniture,  which  should 
be  in  his  dwelling-house  at  his  death,  for  her  life ;  and  after  her 
decease  he  gave  and  bequeathed  all  his  said  plate,  &c.  to  his 
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nephew  John  Brown,  his  ezecutora,  &c, ;  excepting  some  articles,  Kbxlhio 
which  he  gave  to  his  wife,  to  be  at  her  own  disposal.  Then  bbowv. 
after  some  legacies  he  gave  to  John  Femehough  and  Samuel 
Hatton,  their  executors,  administrators,  and  assigns,  the  sum  of 
2,560Z.,  upon  trust  to  be  divided  among  several  persons  in  several 
proportions,  and  among  the  rest  lOOZ.  part  thereof,  unto  his 
nephew  John  Brown,  his  executors,  &c. ;  and  as  to  all  the  rest, 
residue,  and  remainder,  of  his  estate  and  effects  whatsoever, 
whether  real  or  personal,  he  gave,  devised,  and  bequeathed,  the 
same  and  every  part  thereof  to  his  nephew  John  Brown  of 
Chesterfield,  his  heirs,  executors,  administrators,  and  assigns, 
for  ever.  Then,  after  the  usual  directions  for  the  indemnity  of 
his  trustees,  he  appointed  his  wife  and  the  said  John  Femehough 
and  Samuel  Hatton  executrix  and  executors. 

The  bill,  filed  by  the  executors  of  John  Brown  of  Handley, 
one  of  whom  was  his  heir  at  law,  and  also  heir  at  law  of  the 
t-estator  Aaron  Brown,  and  by  legatees  under  the  will  of  Aaron 
Brown,  against  John  Brown  of  Chesterfield,  the  executors  of 
Aaron  Brown,  and  others,  prayed  an  account  of  the  personal 
estate,  debts,  funeral  expenses,  and  legacies ;  and  *that  the  [  *360  ] 
personal  estate  may  be  applied  in  a  due  course  of  administra- 
tion ;  and  that  the  legacies  may  be  paid  thereout ;  and  if  the 
personal  estate  shall  not  be  sufficient  to  answer  all  the  testator's 
debts,  funeral  expenses,  and  legacies,  then  that  an  account  may 
be  taken  of  the  residuary  real  estate  possessed  by  the  defendant 
John  Brown ;  and  that  the  assets  may  be  marshalled ;  and  that 
such  residuary  real  estates,  or  such  parts  thereof  as  shall  be 
necessary,  may  be  sold,  for  the  purpose  of  replacing  so  much  of 
the  personal  estate  as  may  have  been  exhausted  in  the  payment 
of  the  testator's  specialty  debts. 

The  personal  estate  was  amply  sufficient  to  pay  all  the  debts, 
but  not  to  answer  the  legacies  in  full. 

Mr,  Richards,  for  the  plaintiffs :  t 

Contended,  that  the  testator  having  directed  in  his  will,  that 
bis  debts  should  be  paid,  the  Court  would  hold  that  to  be  a 
charge  of  all  the  debts    upon  the  real  estate,  according  to 

t  The  arguments  and  judgment  ea?  re2atwm€. 
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Keelino  Williams  v.  Chitty ;  t  and  that,  though  the  legacies  are  not 
Bbowk.  mentioned  in  that  direction,  nor  otherwise  charged  upon  the  real 
estate,  yet  the  Court  would  throw  the  specialty  debts  at  least 
upon  the  real  estate  in  exoneration  of  the  personal  estate;  in 
order  that  the  legatees  might  receive  payment  of  their  legacies 
out  of  the  p'ersonal  estate :  otherwise  the  legacies  would  not  be 
fully  paid ;  and  the  legatees  would  be  disappointed. 

Mr,  Piggott,  for  the  defendant  John  Brown,  specific  devisee 
of  part  of  the  real  estate,  and  residuary  devisee  and 
legatee  of  the  real  and  personal  estate : 

First,  as  to  the  debts :  it  is  impossible  to  make  this  a  charge 
of  the  debts  upon  the  real  estate.  The  direction  is,  that  the 
debts  shall  be  paid  by  the  executrix  and  executors;  no  devise 
whatsoever  of  the  real  estate  or  any  part  of  it.  This  is  not  the 
case  of  a  devise  of  real  estate,  after  a  direction,  that  debts  should 
be  first  paid,  as  in  Williams  v.  Chitty;  nor  a  devise  of  real  estate 
after  payment  of  debts,  as  in  ShaUcross  v.  Finden ;  I  but  a  mere 
direction  to  the  executrix  and  executors,  superfluous  I  admit,  but 
[  •361  ]  still  a  mere  direction  to  them,  to  pay  out  of  the  fund,  which  *wa8 
to  come  to  them ;  and  which  it  is  agreed  is  sufficient  to  enable 
those,  to  whom  the  direction  is  given,  to  comply  with  it.  It  is 
true,  if  the  personal  estate  of  the  testator  was  not  sufficient  to 
pay  all  his  debts,  the  Court  would  marshal  the  assets  for  the 
benefit  of  the  creditors  by  simple  contract,  and  make  the  real 
estate  bear  the  burthen  of  so  much  of  the  specialty  debts  as 
would  be  necessary  to  secure  a  fund  for  payment  of  the  simple- 
contract  creditors:  but  in  this  case  it  is  agreed,  the  personal 
estate  is  amply  sufficient  for  all  the  debts. 

Secondly,  what  is  now  pressed  is,  that,  though  the  personal 
estate  is  sufficient  for  all  the  debts,  the  Court  shall  throw  all  of 
them  upon  the  real  estate,  if  the  real  estate  is  charged  by  the 
will ;  or  shall  throw  the  specialty  debts  upon  the  real  estate,  if 
not  charged  by  the  will  with  all  the  debts,  in  order  that  the 
personal  estate  may  be  left  for  satisfaction  of  the  legacies.  That 
would  be,  not  making  the  real  estate  bear  a  charge,  to  which  it 

t  8  E.  E.  71  (3  Vee.  646).  t  3  E.  R.  76  (3  Ves.  738). 
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is  by  law  liable,  as  it  is  to  specialty  debts,  but  imposing  EEELnra 
arbitrarily  a  burthen  upon  it  neither  imposed  by  law  nor  by  the  bbowk. 
testator ;  and  for  that  there  is  no  authority. 

Mastbb  of  thb  Bolls  : 

I  am  very  clear  upon  both  the  points.  Here  is  no  charge  of 
the  debts  upon  the  real  estate;  but  a  mere  direction  to  the 
reenters  to  pay  the  debts,  without  giving  them  any  other  fund 
than  the  personal  estate,  out  of  which  they  can  fulfil  that  duty. 
There  is  no  devise,  no  trust  in  them,  of  the  real  estate ;  which  is 
all  otherwise  disposed  of.  I  cannot,  with  all  the  disposition  I 
always  feel  to  give  such  a  construction  to  wills  as  shall  make 
testators  honest,  construe  this  into  a  charge  upon  the  real  estate. 
It  would  be  a  violence  to  all  language,  and  making  a  will  for  the 
testator ;  not  construing  or  executing  that,  which  he  has  made  : 
but  it  is  least  of  all  necessary  in  this  case ;  for  it  is  agreed,  that 
the  testator's  personal  estate,  which  the  executors  were  to 
possess,  was  sufficient  to  enable  them  to  pay  his  debts.  If  any 
of  the  debts  were  to  go  unpaid  by  the  insufficiency  of  the 
personal  estate,  I  would  certainly  marshal  the  assets ;  making 
the  real  estate  pay  as  much  of  the  specialty  debts  as  would  be 
necessary  to  obtain  a  *fund  from  the  personal  estate  for  payment  [  *362  ] 
of  the  simple-contract  creditors:  but  here  it  is  agreed  on  all 
hands,  that  it  is  not  necessary  for  the  payment  of  the  debts  of 
the  testator  to  do  so.  Then,  there  being  no  charge  upon  the 
real  estate  for  payment  of  debts,  and  there  being  an  ample  fund 
of  personal  estate  for  the  payment  both  of  specialty  and  simple- 
contract  debts,  I  am  asked  to  throw  the  specialty  debts  at  least 
upon  the  real  estate,  that  enough  of  the  personal  estate  may  be 
left  for  payment  of  the  legacies ;  which  are  not  charged  upon  the 
real  estate;  and  for  the  payment  of  which  I  am  clearly  of 
opinion  in  this  case  there  is  no  fund  but  the  surplus  of  the 
personal  estate,  if  there  shall  be  any,  after  payment  of  all  the 
debts  of  the  testator.  I  cannot  marshal  the  assets  for  payment 
of  the  legacies.  I  have  formerly  fully  expressed  my  opinion 
upon  this  point,  as  to  the  difference  between  debts  and  legacies.! 
I  understand,  the  Lord  Ghangbllob  expressed  some  doubt  about 

t  KighUey  y.  KighUey,  2  B.  B.  224  (2  Yes.  J.  328). 
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it  t  in  the  case  of  Williams  v.  Chitty :  but  upon  reflection  I  still 
remain  of  the  same  opinion.^ 

Decree  an  account  of  the  personal  estate,  and  of  the  debts, 
funeral  expenses,  and  legacies ;  and  if  after  payment  of  all  the 
debts  there  shall  not  be  enough  of  the  personal  estate  to  pay  all 
the  legacies,  the  legatees  must  abate  in  proportion.  There  is  no 
other  fund  for  their  payment. 


1800. 

May  13,  H, 
18. 

Abdkk,  M.R. 

for  the 
LoBD  Chan- 

CSLLOB. 

[369] 


OSBOENE  V.   THE  DUKE  OF  LEEDS. 

(5  Veeey,  369—384.)       ' 

A  claim  of  double  legacies  by  two  instruments,  a  will  and  a  codicil, 
repelled  by  the  internal  evidence  and  circumstances. 

The  rule  against  double  portions  may  supply  a  ground  for  excluding 
the  presumption  that  such  legacies  are  cumulativel 

The  late  Duke  of  Leeds  by  his  will,  dated  the  28rd  of  June, 
1791,  duly  executed  to  pass  real  estate  according  to  the  Statute 
of  Frauds,  §  gave,  devised,  and  bequeathed,  his  real  and  personal 
estate  to  his  son  and  heir  the  Marquis  of  Carmarthen,  his  heirs, 
executors,  and  administrators,  subject  to  the  payment  of  his 
debts  and  funeral  expenses,  and  to  a  provision  for  the  Duchess, 
and  also  subject  among  other  legacies  charged  thereon  by  his 
said  will,  to  the  payment  of  10,000Z.  to  his  son  Lord  Sidney 
Godolphin  Osborne,  upon  his  attaining  his  age  of  twenty-one 
years,  and  10,0002.  each  to  all  and  every  of  his  after-bom  child 
or  children,  on  such  of  them,  being  a  son  or  sons,  attaining  their 
respective  ages  of  twenty-one  years,  and  such  of  them,  being  a 
daughter  or  daughters,  attaining  that  age  or  day  or  days  of 
marriage,  which  should  first  happen;  and  he  directed  his 
executor,  in  case  of  the  death  of  his  wife  during  the  minority 
of  Lord  Sidney  Godolphin  Osborne  or  during  the  minority  or 
respective  minorities  of  his  after-bom  child  or  children  or  any 
of  them  to  pay  the  annual  sum  of  lOOZ.,  until  their  respective 
ages  of  seven  years,  the  annual  sum  of  200Z.  from  that  period 
until  seventeen,  and  the  annual  sum  of  8001.  from  that  period 
until  their  respective  portions  should  become  payable,  for  the 


t  3  B.  B.  at  p.  74. 
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maintenance  and  education  of  each  of  them  during  their  re-     Osbobhe 
spective  mincrities ;    and  he  appointed  the  Marquis  of  Gar-    thb  dukb 
marthen  executor.  ^'  ^*"*- 

By  a  codicil,  dated  the  18th  of  November,  1796,  the  testator 
gave  and  bequeathed  to  Lord  Sidney  Godolphin  Osborne  all  the 
stocks,  funds,  and  securities  for  money,  he  might  have  at  the 
time  of  his  death  standing  in  his  name  in  the  books  of  the  Bank 
of  England  or  of  the  East  India  Company  or  other  public 
company  in  England. 

By  a  second  codicil  he  gave  some  trifling  legacies;  upon 
which  nothing  arose. 

He  afterwards  made  another  codicil,  unattested,  dated  the       [370] 
14th  of  April,  1798,  as  follows : 

"  Whereas  I  have  by  my  will  given  the  sum  of  10,000/.  as  a 
portion  for  Lord  Sidney  Godolphin  Osborne ;  and  having  since 
otherwise  provided  for  him  I  now  revoke  the  said  legacy ;  and  do 
hereby  give  the  sum  of  10,0002.  to  my  dear  daughter  Lady 
Catherine  Ann  Sarah  Osborne ;  and  I  do  hereby  declare  this  to 
be  a  codicil  to  my  last  will  and  testament." 

The  testator  had  by  indentures  of  lease  and  release,  dated  the 
2Dd  and  8rd  of  June,  1797,  conveyed  certain  hereditaments  upon 
trust,  among  other  trusts,  to  raise  the  sum  of  10,000Z.  as  a 
portion  for  Lord  Sidney  Godolphin  Osborne,  to  be  paid  to  him, 
after  the  death  of  the  testator,  when  he  should  attain  the  age  of 
twenty-one ;  and,  in  case  he  should  not  have  attained  that  age 
at  the  death  of  the  testator,  upon  trust,  that  the  trustees  should 
pay,  apply,  and  dispose  of,  the  interest  of  his  said  portion,  or  so 
much  thereof  as  the  guardian  or  guardians  of  Lord  Sidney 
Crodolphin  Osborne  should  think  proper,  in  and  towards  the 
maintenance  and  education  of  Lord  Sidney,  until  he  should 
attain  the  age  of  twenty-one. 

The  children  of  the  testator  at  the  date  of  the  will  were  the 
Marquis  of  Carmarthen,  now  Duke  of  Leeds,  and  two  daughters, 
amply  provided  for :  all  by  his  first  marriage ;  and  one  son, 
Lord  Sidney  Godolphin  Osborne,  by  his  second  marriage,  with 
the  present  duchess.  Another  daughter,  Lady  Catherine  Ann 
Sarah  Osborne,  was  bom  a  few  weeks  before  the  date  of  the 
third  codicil. 
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OsBOBiTK  The  testator  died  upon  the  Slst  of  Januaty,  1799.  The  only 
The  Duks  stock  standing  in  his  name  at  his  death  was  India  Stock,  of  the 
ofLbedb.    value  of  about  8,000Z. 

The  bill  was  filed  by  the  two  younger  children  against  the 
Duke  of  Leeds,  the  heir  at  law  and  executor,  and  against  the 
trustees ;  the  plaintiff  Lord  Sidney  Godolphin  Osborne  praying 
only  directions  for  the  appointment  of  a  guardian  and  main- 
tenance: but  the  question  arose  upon  the  claim  of  Lady 
Catherine  Ann  Sarah  Osborne  to  two  legacies  of  10,000{.  Li 
[  *S7i  ]  opposition  to  that  claim  the  Duke  *of  Leeds  offered  evidence  of 
conversations  of  the  late  duke  with  the  duchess  and  with  George 
Brooks,  Esq.,  his  grace's  agent,  upon  the  subject  of  the  pro- 
visions for  his  younger  children. 

The  Duchess  of  Leeds  by  her  depositions  stated,  that  five  weeks 
after  the  birth  of  Lady  Catherine  the  testator  informed  her,  he 
had  made  a  provision  of  10,000L  for  her  (Lady  Catherine)  by  a 
codicil ;  and  in  frequent  conversations  he  uniformly  declared  his 
intention  to  give  his  younger  children  10,000{.  each. 

Mr.  Brooks  stated,  that  soon  after  the  birth  of  Lady  Catherine 
the  duke  observed  to  him  at  various  times,  that,  as  she  had  not 
any  provision,  he  would  make  a  memorandum  or  codicil,  by 
which  he  would  give  her  10,000Z.  About  a  month  after  her  birth 
he  told  the  deponent  he  had  made  a  codicil :  by  which  he  had 
given  her  10,000Z. ;  repeating,  that  he  had  done  so,  because  she 
had  not  any  other  provision ;  and  it  was  his  intention,  that  she 
should  have  as  large  a  provision  as  Lord  Sidney,  except  the 
stocks  given  to  him  in  addition  to  the  said  10,000{. ;  that  upon 
creating  the  charge  for  his  son  in  1797  he  declared,  he  would 
revoke  the  legacy  to  him  of  10,000{. ;  and  frequently  before  had 
declared,  he  had  given  him  all  his  Lidia  Stock,  and  Government 
securities  :  and  expressly  declared,  that  he  gave  such  funds,  that 
his  son  might  have  them  over  and  above  his  10,000{. 

The  questions  were,  first,  whether  the  plaintiff  Lady  Catherine 
was  entitled  to  two  legacies  of  10,000Z. ;  or  to  one  such  legacy 
only :  secondly,  whether  the  evidence  could  be  read  in  opposition 
to  her  claim  of  two  legacies. 

[The  Attomey-Oenerai,  Solicitor-Oeneral,  and  Mr.  Home,  tor 
the  plaintiff. 
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Mr,    Mansfield,    Mr.  Piggott,  and   Mr.  Romilly,    for   the     Osbobnb 
defendant.  ThkDuke 

.  OF  Leeds. 

The  Attomey-Oeneral  in  reply. 

The  argnments  of  counsel  turned  chiefly  upon  the  second 
question,  which  is  not  material  to  this  report.] 

■ 

Masteb  of  the  Bolls:  May  is. 

The  question  is,  whether  according  to  the  true  construction  of  r  ^^1 
the  will  and  the  third  codicil,  and  under  the  circumstances,  the 
legacy  by  the  codicil  is  accumulative  and  additional ;  giving  a 
second  provision  by  way  of  portion  of  10,000i.  above  that  pro- 
vided by  the  will.  In  the  course  of  the  cause  evidence  was 
offered  on  the  part  of  the  Duke  of  Leeds,  the  executor  and 
residuary  legatee ;  to  prove,  that  the  legacy  was  not  ^intended  to  [  *380  ] 
be  accumulative,  from  declarations  by  the  testator  as  to  the 
portions  he  intended  for  his  younger  children.  An  objection 
being  taken  to  receiving  the  evidence,  it  was  fully  argued ;  and  I 
confess  I  felt  some  doubt  upon  the  point :  but  it  occurred  to  me, 
that  upon  consideration  of  the  question  arising  upon  the  wiU  and 
codicil  it  might  be  unnecessary,  if  I  should  form  my  opinion 
upon  the  will  and  codicil,  to  come  to  any  determination  upon 
that  point  as  to  admitting  the  evidence ;  which  I  should  be  very 
^d  to  avoid ;  and  I  have  satisfied  myself,  that  upon  the  true 
construction  of  the  will  and  codicil,  and  the  circumstances,  under 
which  they  were  made,  there  is  no  necessity  to  resort  to  evidence 
to  support  the  construction  of  the  executor;  being  of  opinion, 
that  this  legacy  according  to  the  true  construction  of  the  will  and 
codicil  is  not  to  be  held  accumulative,  but  is  only  a  gift  of  the 
same  portion  and  provision  by  the  testator  to  his  daughter  by 
name,  to  which  before  she  was  entitled  under  the  description  of 
after-bom  children. 

Being  of  this  opinion,  it  is  better  for  me  to  say  little  upon  the 
evidence.  I  should  have  found  great  difficulty  in  admitting  it. 
It  does  appear  most  clearly,  if  the  report  is  right,  that  Lord 
Thurlow  in  Coote  v.  Boyd\  thought  it  admissible  on  either  side. 
His  Lordship  did  admit  it  upon  that  side,  upon  which,  if  this 
plaintiff  is  right,  it  was  not  necessary ;  for  it  is  contended,  that 
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OsBOBiTB  it  is  an  established  rule,  taken  from  the  Spiritual  Court,  that  two 
The  Duke  legacies  are  accumulative,  if  given  by  two  instruments.  If  that 
OP  LEBDa  ig  ^  j-uig^  J  admit,  I  cannot  raise  a  presumption  by  evidence 
against  it ;  and  I  am  inclined  to  think,  it  must  be  taken  to  be 
a  rule.  But  in  Hooley  v.  Hatton,^  from  which  that  is  taken,  the 
authorities,  from  which  that  rule  is  deduced,  had  no  idea  but 
that  evidence  is  admissible  :  and  it  is  stated  by  the  writers  upon 
the  Civil  Law,  that  the  legacies  shall  be  accumulative,  if  by  two 
instruments,  unless  the  executor  can  shew  evidence  to  the 
contrary.  If  it  is  taken  as  a  rule  of  this  Court,  it  would  be  a 
violation  of  it  to  admit  evidence  to  raise  a  presumption  against 
it.  I  should  therefore,  if  it  is  taken  as  a  rule  in  this  Court,  be 
very  unwilling  to  let  in  evidence  against  it,  first  for  the  executor. 
It  was  taken  for  granted  in  many  cases,  and  even  in  Hooley  v. 
HattoHy  that  it  would  be  admissible ;  and  in  James  v.  Semmings  I 
it  seems  from  one  passage  in  the  report,  as  if  the  Court  doubted, 
[  *38i  ]  whether  parol  evidence  would  not  have  been  admissible ;  ^though 
the  determination  was  upon  the  instruments  themselves,  that 
they  were  not  accumulative.  I  will  say  no  more  upon  the  point 
as  to  the  admissibility  of  the  evidence;  only  desiring  to  be 
understood  not  to  give  any  opinion  upon  it  whatsoever. 

The  question  then  is  to  be  considered  upon  the  will  and 
codicil,  taken  together.  First,  this  is  the  case  of  father  and 
child ;  and  I  must  conceive,  unless  the  Court  has  been  erroneous 
in  establishing  the  rule  of  presuming  against  double  portions, 
that  is  a  very  material  ingredient.  Upon  the  will  it  is  clear,  that 
was  the  provision  the  testator  thought  sufficient  for  his  only  then 
younger  child  and  any  after-bom  children  he  might  have.  This 
being  his  intention,  and  his  object  to  provide  for  his  younger 
children,  he  soon  after  by  a  codicil  gave  to  his  son  far  short  of 
what  he  had  given  him  by  the  will,  but  a  considerable  addition 
to  it :  viz.,  his  money  in  the  funds.  It  seems  then  to  have  been 
his  intention  to  give  his  son  that  in  addition  ;  leaving  the  will  to 
operate  as  to  the  legacy.  Afterwards  thinking,  he  might  not 
have  sufficient,  or,  perhaps,  that  he  had  not  so  certainly  secured 
that  provision  to  his  son,  as  might  be,  he  creates  a  trust ;  which 
is  only  giving  a  real  and  specific  security  for  the  same  portion  : 

t  1  Br.  C.  C.  390  n.  t  2  H.  Black.  213 ;  3  E.  B.  362. 
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bat  having  done  that,  and  another  child  being  bom,  he  imme-     Osbobne 
diately  recurs  to  his  will ;  and  to  put  an  end  to  any  doubt,    the  Duke 
whether  that  should  be  in  addition,  he  makes  a  codicil,  reciting,     ^'  Lbeds. 
that  he  had  otherwise  sufficiently  provided  for  his  son,  which 
was  only  by  that  charge,  and  revoking  the  legacy  to  him  by  the 
will ;  thereby  declaring  it  not  to  be  his  intention,  that  his  son 
should  have  the  provision  by  the  charge  and  also  the  legacy ; 
meaning,  that  10,000Z.  should  be  his  only  portion  with  that  small 
addition  by  the  prior  codicil;   and  then  he  gives  the  sum  of 
10,000Z.  to  his  daughter  by  name. 

It  is  said,  this  is  a  gift  to  the  same  person  of  the  same  sum  in 
two  separate  instruments ;  and  therefore  ex  necessitate  it  is  an 
accumulation :  but  if  I  read  this  right,  it  is  neither  more  nor  less, 
than  giving  the  portion  to  his  daughter,  as  persona  designata  : 
she  having  come  into  existence  after  the  execution,  and  not  being 
mentioned  in  it  nominatim,  but  being  merely  included  in  the 
description  of  after-bom  children.  It  is  asked,  why  he  did  not 
revoke  the  legacy  to  her.  He  did  not  mean  it.  He  intended  that 
legacy  to  stand.  Whether  he  took^  a  wise  way  to  put  it  out  of 
*doubt  is  another  question ;  which  is  sufficiently  answered  by  f  *382 1 
the  argument  it  has  occasioned.  But  we  must  consider,  what 
mi^t  have  been  floating  in  his  mind.  It  might,  as  has  been 
suggested  at  the  bar,  occur  to  him,  that  it  might  mean  children 
bom  after  his  death  ;  and  possibly  that  is  the  sense,  in  which  he 
meant  it ;  and  knowing,  how  critical  lawyers  are  upon  words, 
and  thinking  it  necessary  to  guard  against  such  a  construction, 
he  took  that  course,  with  a  view  to  put  it  out  of  doubt.  I  will 
put  this  case;  and  no  one  can  doubt  upon  it.  Suppose,  a 
testator  by  a  will  made  before  his  marriage  gave  to  any  woman 
he  might  afterwards  marry  2,0002.  a  year  by  way  of  jointure ; 
that  afterwards  he  married ;  and  then  by  a  codicil  gave  his  wife 
the  same  jointure:  could  it  possibly  be  intended,  she  should 
have  two  jointures?  This  is  almost  exactly  the  same  case. 
There  are  two  provisions.  I  am  not  determining,  and  will  not 
say,  whether  upon  two  provisions,  one  by  will,  the  other  by 
codicil,  without  the  circumstances  that  exist  in  this  case,  the 
role  would  or  would  not  attach  :  but  it  would  be  going  too  far  to 
permit  this  rule  to  operate,  when  I  am  satisfied  to  the  contrary ; 
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and  that  there  is  sufficient  ground  to  say,  the  testator  only  meant 
a  gift  to  his  daughter  by  name  of  the  same  provision  he  before 
made  for  her  as  one  of  his  younger  children.  The  counsel  for 
the  plaintiff,  aware  of  the  difficulty,  that  might  be  thrown  in  the 
way,  asked,  whether  it  is  a  revocation  or  a  substitution.  In  the 
first  case,  as  the  legatee  would  lose  the  benefit  of  the  charge 
upon  the  real  estate,  that  difficulty  would  arise,  if  I  should 
consider  this  either  as  a  revocation  or  a  substitution.  But 
according  to  my  idea  it  is  neither  the  one  nor  the  other ;  but 
only  a  declaration,  that  the  plaintiff  should  have  the  same  legacy 
as  was  given  by  the  will  to  his  after-bom  children.    *    *    * 

All  the  judges,  before  whom  this  -question  has  been,  have 
decided,  that  small  circumstances  will  raise  an  inference  against 
this  accumulation.  This  case,  I  think,  affords  a  sufficient 
ground.  Therefore,  I  am  satisfied  in  declaring,  that  upon  this 
will  and  codicil  the  plaintiff  is  entitled  only  to  one  legacy  of 
10,0002. ;  but  it  shall  be  particularly  mentioned  in  the  decree, 
that  evidence  was  offered,  and  not  read,  without  prejudice  to 
the  question,  whether  it  is  admissible,  or  not. 


The  decree  stated,  that,  an  objection  having  been  taken  for  the 
plaintiff  to  reading  the  depositions  of  the  Duchess  of  Leeds  and 
George  Brooks,  Esq.  in  order  to  prove,  that  the  Duke  of  Leeds 
did  not  intend  to  give  the  plaintiff  under  the  description  of  an 
after-bom  child  a  legacy  of  10,000Z.  by  his  will  and  a  like  legacy 
by  his  codicil,  dated  the  14th  of  April,  1798,  which  was  offered 
by  the  defendant,  the  eldest  son  and  sole  executor  of  the  testator, 
without  hearing  the  said  evidence  read,  but  without  prejudice  to 
the  question  as  to  the  admissibility  thereof,  the  Court  declared, 
that  upon  the  true  construction  of  the  will  and  codicil,  dated  the 
14th  of  April,  1798,  the  plaintiff  is  not  entitled  to  the  provision 
of  10,000Z.,  given  by  testator's  will  to  each  of  his  after-bom 
children,  and  also  to  the  legacy  of  10,0002.  given  to  her  by  the 
codicil,  dated  the  14th  of  April,  1798. 

The  decree  directed  the  accounts  to  be  taken;  and  that,  in 
case  the  personal  estate  shall  not  be  sufficient  for  payment  of  the 
debts,  funeral  expenses  and  legacies,  any  of  the  parties  are  to  be 
at  liberty  to  apply. 
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'  May  20,  S9. 

(d  Veeey,  399-404.)  1 — 

Testator  bequeathed  5,0001.  in  trost  for  Hs  daughter  A.  for  life,  and  j^^dxk  M  B 
after  Her  decease  for  such  child  or  children,  as  she  shall  leave  at  her  ' 

decease,  in  such  shares  as  she  should  think  proper ;  and  in  case  she  shall        t  '^  J 
die,  leaving  no  child  (which  was  the  event),  then  as  to  1,0002.  for  her 
executors,  administrators,  or  assigns ;  and  as  to  the  remaining  4,0001.  in 
trust  for  such  person  or  persons  *'  as  shall  be  my  heir  or  heirs  at  law." 

The  4,0002.  vested  in  A.  and  the  other  two  daughters  of  the  testator, 
being  his  oo-heireeses  at  law  and  next  of  Idn  at  his  death. 

If  that  union  of  characters  had  not  occurred,  Qucare,  whether  the 
next  of  Idn  could  not  daim.  Upon  this  point  see  Smith  v.  Butcher 
(1878)  10  Ch.  D.  113. 

Edwabd  Beeves  by  a  codicil,  dated  the  2l8t  of  July,  1768, 
gave  to  trustees  the  sum  of  5000Z. :  in  trust  to  put  the  same  out 
at  interest  on  Government  or  other  securities,  and  to  pay  the 
mterest,  income  and  produce  thereof  to  his  daughter  Hindes 
for  and  during  the  term  of  her  natural  life,  separate  and  apart 
from  her  husband.    The  codicil  then  proceeded  thus : 

"  And  after  the  decease  of  my  said  daughter  Hindes  then  upon 
this  farther  trust,  that  they,  the  said  Augustine  Batt  and  Ben- 
jamin HoUoway,  their  executors  or  administrators,  do  pay  the 
said  5,0002.  unto  such  child  or  children  of  my  said  daughter 
Hindes  as  she  shall  leave  at  the  time  of  her  decease  in  such 
shares  and  proportions  as  she  shall  think  proper  to  give  the 
same ;  and  in  case  she  shall  die  leaving  no  child,  then  as  to 
1,0002.,  part  of  the  said  6,000Z.,  in  trust  for  the  executors,  ad- 
ministrators or  assigns,  of  my  said  daughter  Hindes;  and  as 
to  the  4,0002.  remainder  of  the  said  6,0002.,  in  trust  for  such 
person  or  persons  as  shall  be  my  heir  or  heirs  at  law." 

The  testator  died  in  1767 ;  leaving  his  daughter  Susannah 
Hindes  and  two  other  daughters  his  co-heiresses  at  law  and  his 
next  of  kin  at  the  time  of  his  death.  Susannah  Hindes  having 
survived  her  husband  died  without  issue  in  August,  1798. 

The  bill  was  filed  by  the  great  grandchildren  of  the  testator  by 
his  two  other  daughters,  the  plaintiffs  being  his  co-heirs  at  law 
at  the  death  of  Susannah  Hindes,  against  the  representatives  of 

t  Mortimer  v.  Slater  (1877)  7  Ch.  D.  322,  47  L.  J.  Ch.  134. 
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HOLLOWAT    the  sorriving  trustee,  and  against  several  other  persons,  who  with 

mm 

HoLLowAT.  the  plaintiffs  were  the  next  of  kin  of  the  testator  and  of  Susannah 
Hindes ;  praying,  that  the  plaintiffs,  as  co-heirs  of  the  testator 
at  the  death  of  Susannah  Hindes,  may  be  declared  entitled  to 
the  said  4,0002.,  &c.;  or  in  case  the  Court  shall  be  of  opinion, 
that  any  other  construction  ought  to  be  put  upon  such  bequest, 
then  that  the  rights  of  the  plaintiffs  and  defendants  may  be 
declared,  &c. 

Mr.  Richards,  for  the  plaintiffs : 

The  construction  upon  this  codicil  must  be,  that  the  testator 
meant  his  heirs  at  law  at  the  death  of  his  daughter  Susannah 
[  *400  I  Hindes.  He  meant  the  description  *  of  persons,  that  are  in  law 
the  heirs ;  having  before  given  to  executors,  administrators,  &c. 
Mrs.  Hindes  must  be  necessarily  known  to  be  likely  to  be  one  of 
his  heirs  at  law ;  and  he  gives  this  sum  of  6,000Z.  to  her  for  life 
in  contemplation  of  her  surviving  him ;  and  it  is  clear,  he  did 
not  intend,  she  should  take  anything  more  than  what  he  gave 
her  expressly.  He  could  not  therefore  mean,  that  his  own  heirs 
at  law  at  the  time  of  his  death  should  take;  knowing,  that 
daughter  would  be  one.  He  knew  how  to  give  to  executors, 
administrators  and  assigns :  then  giving  this  sum  of  4,0002.  in 
other  words  he  gives  it  to  those,  to  whom  conmion  usage  and  the 
law  affixes  the  meaning  of  heirs  at  law. 

Mr.  Martin,  for  the  personal  representatives  of  Benjamin 
Holloway,  a  grandson  of  the  testator : 

Contended,  that  the  testator  did  not  mean  to  confine  it  to 
heirs  living  at  the  death  of  the  person  entitled  for  life ;  but  in- 
tended his  own  heirs  generally. 

Mr.  Romilly  and  Mr.  Bell,  for  the  next  of  kin  of   the 
testator : 

No  case  can  be  found  at  all  applicable  to  this.  The  testator 
did  not  mean  to  give  this  sum  of  4,0002.  to  any  person  by 
description :  but  the  Court  must  understand  him  to  mean,  that 
it  shall  go,  as  the  law  would  give  it.  The  construction  must  be, 
first,  that  he  meant  next  of  kin :  secondly,  the  next  of  kin  at  the 
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death  of  the  person  entitled  for  life.  Speaking  of  a  particular  Hollowat 
species  of  property  he  must  be  taken  to  mean  heirs  with  refer-  hollowat. 
ence  to  that  property.  Suppose,  he  had  said  ''  heirs  at  law  of 
his  personal  estate/' they  could  not  take  it  with  that  descend- 
ible quality  real  estate  would  have.  The  only  way  to  effectuate 
the  intention  is  to  suppose  him  speaking  of  persons  existing  at 
the  time  the  fund  becomes  distributable ;  and  then  it  means 
those  persons,  who  shall  be  heirs  at  law  (speaking  inaccurately) 
of  his  personal  estate. 

There  are  many  cases,  proving,  that  it  must  mean  persons 
at  the  death  of  the  person  entitled  for  life.  The  excepted  cases 
are  cases  of  children ;  in  which  the  time  has  been  referred  to  the 
period,  when  they  want  the  portion;  not,  when  it  becomes  distri- 
butable :  which  is  the  general  construction ;  for  wherever  there  is 
no  other  gift  except  the  distribution  at  a  particular  time,  it  means 
persons  answering  the  description  at  that  time.  Here  ^there  are  [  •4oi  ] 
no  words  of  gift  speaking  to  any  particular  time  except  the  death 
of  Susannah  Hindes. 

Mr.  Richards ,  in  reply : 

The  whole  frame  of  this  will  is  providing  for  persons,  that 
shall  be  living  at  the  death  of  Mrs.  Hindes.  As  to  the  1,0002.  it 
was  in  the  testator's  contemplation  that  it  should  be  paid  after 
her  death  to  some  persons  representing  her.  From  that  there  is 
a  fair  inference,  that  the  other  sum  was  to  be  given  to  some 
person,  who  should  be  living  at  that  time ;  and  it  is  impossible 
to  contend,  that  he  meant  her  to  take  it  as  one  of  his  heirs  at 
law.  He  knew  how  to  give  it  to  her,  if  he  meant  it.  It  can- 
not be  supposed,  he  meant  she  should  take  any  thing  under 
this  disposition  of  the  4,0002.  Whoever  takes  it  must  take  by 
the  bequest.  It  is  not  as  the  law  gives  it.  ''Heirs  at  law"  are 
words  of  a  distinct  meaning;  and  as  good  a  description  as 
''next  of  kin."  The  natural  sense  of  the  words  does  not  apply 
to  next  of  kin.    ♦    ♦    * 

Masteb  of  the  Bolls  :  May  29. 

This  question  arises  upon  a  very  doubtful  clause  in  this  codicil. 

Unquestionably  it  is  competent  to  a  testator,  if  he  thinks  fit,  to 
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HoixowAT  limit  any  interest  to  such  persons  as  shall  at  a  particular  time 
HoLLowAT.  named  by  him  sustain  a  particular  character.  The  only  question 
is,  whether  upon  the  true  construction  of  this  codicil  it  must 
necessarily  be  intended,  he  did  not  mean  by  these  words  what 
the  law  primd  facie  would,  strictly  speaking,  intend,  heirs  at  law 
at  the  time  of  his  death.  A  testator  certainly  may  by  words 
properly  adapted  shew,  that  by  such  words  perstma  designata^ 
answering  a  given  character  at  a  given  time,  is  intended.  But 
primd  facie  these  words  must  be  understood  in  their  legal  sense, 
unless  by  the  context  or  by  express  words  they  plainly  appear  to  be 
intended  otherwise.  In  this  case  these  words  are  not  necessarily 
confined  to  any  particular  time :  nor  from  the  nature  of  the  gift 
is  there  any  necessary  inference,  that  it  should  not  mean,  what 
the  law  would  take  it  to  mean,  heirs  at  the  death  of  the  testator. 
It  is  not  like  the  case  of  Long  v.  BlackallA  The  words  there 
[  ♦402  ]  put  it  out  of  *  the  power  of  the  Court  to  put  upon  it  any  other 
interpretation ;  though  it  was  much  contended,,  that  it  meant  at 
the  death  of  the  testator.  In  that  case  the  word  ''then"  plainly 
proved,  that  the  personal  representatives  at  the  time  of  the  death 
were  not  intended;  and  if  that  word  had  not  occurred,  there  was 
a  great  deal  to  shew,  it  could  not  be  the  intention  (and  that 
applies  here) ;  for  there  the  wife  was  his  executrix  and  it  would 
have  been  a  strange,  circuitous,  way  of  giving  it  to  her. 

In  Bridge  v.  Abbot  X  and  Evans  v.  Charles  §  a  great  deal  of 
discussion  took  place  upon  such  words  as  these.  In  the  first  of 
these  cases  it  was  contended,  and  I  had  for  some  time  little 
doubt  upon  it,  that  it  was  intended  to  give  a  vested  interest  to  a 
party,  who  was  dead  before :  but  from  the  absurdity  of  that  and 
of  letting  it  be  transmissible  from  a  person,  in  whom  it  never 
vested,  I  was  of  opinion,  that  upon  the  true  construction  it  must 
have  been  intended  such  persons  as  at  the  death  of  the  testatrix 
would,  if  John  Webb  had  then  died,  have  been  his  personal 
representatives.  I  wish  to  add  a  few  words  to  the  Beport  of  that 
case,  to  shew,  what  the  decree  was.  The  Beport  states,  that  I 
declared  the  persons  entitled  as  legal  representatives  to  be  the 
persons,  who  would  have  been  entitled  as  next  of  kin  to  John 
Webb  at  the  death  of  Mary  King.    I  desire  that  these  words 

^  4  B.  B.  73 ;  3  Yo8.  486.  t  3  Br.  C.  C.  224.  §  1  Anstr.  128. 


1800.    CH.    6  VESET,  402—403.  85 

may  be  added :  ''  in  case  he  had  at  that  time  died  intestate."    Hollowat 
I  believe,  those  words  were  added  in  the  decree.  Hollowat. 

The  case  of  Evans  v.  Charles  arose  upon  similar  words,  but 
under  very  dissimilar  circumstances.  Lord  Chief  Baron  Eybb 
observes  upon  Bridge  v.  Abbot ;  and  though  the  decision  of  the 
Court  was  diflferent  from  mine,  they  seem  to  think  my  opinion 
right  in  that  case.  Evans  v.  Charles  was  determined  upon  other 
grounds;  upon  which  the  Court  of  Exchequer  felt  themselves 
obliged  to  give  to  the  administratrix  of  the  creditor.  There  is 
certainly  an  obvious  distinction  between  them.  It  was  truly 
said  in  Evans  v.  Charles,  that  it  must  always  be  taken  together 
with  the  context.  The  words  must  have  their  legal  meaning, 
unless  clearly  intended  otherwise.  In  this  case  I  was  struck 
with  the  circumstance  of  the  gift  to  the  daughter  for  life,  &c. ; 
giving  it  to  the  heirs  at  law ;  of  whom  she  would  be  one.  But 
that  alone  would  not,  I  apprehend,  *be  sufficient  to  control  the  [  *4e3  ] 
legal  meaning  of  the  words.  If  an  estate  for  life  was  devised  to 
one,  and  after  his  death  to  the  right  heirs  of  the  testator,  it  never 
would  be  held,  that,  though  the  tenant  for  life  was  one  of  the 
heirs,  that  would  reduce  him  to  an  estate  for  life :  but  he  would 
take  a  fee. 

Long  V.  BlackaU  has  that  very  leading  distinction  from  this 
case  upon  the  word  '*  then ; "  that  there  could  be  no  doubt  per- 
sonal representatives  at  a  given  time  were  intended.  I  must 
therefore  hold,  that,  if  that  word  had  not  occurred,  the  judgment 
of  the  LoBD  Ghancellob  would  not  have  been  such  as  it  was ;  but, 
as  it  is,  I  perfectly  concur  in  that  judgment,  together  with  the 
argument  from  the  circumstances. 

In  this  case  I  cannot  upon  that  ground  alone,  that  the  daughter 
named  in  the  will  was  one  of  the  heirs  at  law,  hold,  that  heirs  at 
a  particular  time  were  intended.  My  opinion  is,  that  there  is 
not  enough  in  this  will  to  give  the  words  any  other  than  their 
prima  facie  construction  :  heirs  at  law  at  his  own  death.  If  so, 
it  would  be  a  vested  interest  in  the  persons  answering  that 
description  at  his  own  death.  I  have  not  put  this  construc- 
tion upon  it  in  order  to  avoid  the  difficulty,  that  would  other- 
wise arise :  but  I  am  very  glad,  that  this  relieves  me  from  the 
necessity  of  stating,  who  are  meant  by  the  words  ''  heirs  at  law  " 
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HoLLowAT  as  to  the  property,  which  is  the  subject  of  this  bequest.  This  is 
HoixowAT.  personal  property ;  and  it  is  said,  that  though  ''  heirs,  &c."  have 
a  definite  sense  as  to  real  estate,  yet  as  to  personal  estate  it  must 
mean  such  person  as  the  law  points  out  to  succeed  to  personal 
property.  I  am  much  inclined  to  think  so.  If  personal  property 
was  given  to  a  man  and  his  heirs,  it  would  go  to  his  executors. 
I  rather  think,  if  I  was  under  the  necessity  of  deciding  this  point, 
I  must  hold  it  heirs  quoad  the  property :  that  is,  next  of  kin : 
but  I  am  relieved  from  that ;  as,  if  heirs  at  his  death  are  meant, 
they  are  the  same  persons :  the  three  daughters  being  both  heirs 
and  next  of  kin  ;  and  if  they  did  not  take  as  heirs  at  law,  they 
took  an  absolute  interest  in  themselves  in  the  personal  estate. 
Great  difficulties  would  arise  from  the  construction,  that  heirs  at 
law  are  intended,  and  applying  it  to  personal  property.  He 
might  have  different  heirs  at  law :  heirs  descending  from  himself 
as  first  purchaser  :  heirs  ex  parte  patemd  and  ex  parte  maternd. 
[  *404  ]  I  *am  inclined  to  think,  the  Court  would  in  such  a  case  consider 
him  as  the  first  purchaser ;  so  as  to  take  in  both  lines.  However 
there  is  no  occasion  to  say  any  thing  upon  that. 

Declare,  that  the  words  "  heir  or  heirs  at  law  "  in  this  will 
must  be  taken  to  mean  heir  or  heirs  at  law  at  the  time  of  the 
testator's  death ;  and  that  the  sum  of  4,0002.  vested  in  his  three 
daughters. 
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LORD   CAERINGTON  v.  PAYNRf  is^)- 

,    „  ,  lfoy23,24, 

(6  Veaey,  404-423.)  30, 

Devise  of  real  estates  to  trustees  and  their  heiiB,  upon  trust  to   abdeh  M.R. 
conyey  upon  certain  trusts;  and,  subject  thereto,  to  several  natural        for  the 
eons  sncoessively  in  strict  settlement.    The   testator  also  gave  the   Lom>  Cham- 
residue  of  his  personal  estate  upon  trust  to  be  laid  out  in  land,  to  be       cbllob. 
settled  to  the  same  uses,  &o,    A  codicil  revoking  so  much  of  the  will  as         [  ^^4  ] 
directed  the  settlement  of  his  said  estate  upon  his  sons,  and  varying  the 
order  of  the  limitations,  was  considered  as  operating  by  way  of  substi- 
tution only,  and  not  as  indicating  any  sufficient  intention  to  sever  the 
union  of  the  residuary  personal  estate  with  the  devised  real  estate. 

Testator  by  codicil  revoked  the  legacy  of  50^.  bequeathed  to  his  sister. 
The  only  legacy  given  to  her  was  1002.  given  by  the  wilL  The  effect 
o!  the  codicil  considered. 

Rknb  Payne  by  hie  will,  dated  the  28rd  of  October,  1792,  and 
attested  by  three  witnesses,  gave  and  devised  all  his  manors, 
messuages,  lands,  tenements,  hereditaments,  and  real  estate, 
whatsoever  and  wheresoever,  unto  and  to  the  use  of  Bobert 
Smith,  Samuel  Smith,  and  Yicary  Gibbs,  Esqrs.,  their  heirs  and 
assigns,  upon  trust  and  to  and  for  the  intents  and  purposes  after 
declared  of  and  concerning  the  same  :  that  is  to  say ;  as  for  and 
concerning  all  such  tenements  and  hereditaments,  as  were  vested 
in  him  in  fee  as  a  trustee  or  mortgagee,  upon  the  same  trusts ; 
and  as  for  and  concerning  all  and  every  other  his  manors, 
messuages,  lands,  tenements,  hereditaments,  and  real  estates, 
whatsoever  and  wheresoever ;  upon  trust,  as  soon  as  conveniently 
may  be  after  his  decease,  to  convey  the  same  in  such  manner, 
that  the  same  shall  stand  limited  in  the  first  place  to  his  said 
trustees  for  the  term  of  ninety-nine  years  without  impeachment 
of  waste ;  and,  subject  thereto,  as  to  the  whole  or  competent 
parts  of  the  same  hereditaments  and  premises,  to  the  intent  that 
John  Pearce  may  receive  the  annual  sum  or  rent-charge  of  8002. 
during  his  natural  life ;  with  all  usual  powers  of  distress  and 
entry ;  and,  subject  to  the  said  term  and  charged  with  the  said 
rent-charge,  to  Edward  Pearce  for  life,  without  impeachment  of 
waste ;  remainder  to  trustees,  to  preserve  contingent  remainders ; 

t  Bridges  v.  Strachan  (1878)  8  Ch.  D.  658;  Dalla$  v.  Towry  (1888) 
41  Gh.  D.  64,  66  L.  J.  Ch.  593. 
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LoBD       ^remainder  to  his  first  and  other  sons  in  tail  male ;  remainder  to 

CABBraoTOH  -^iiiij^jjj  Pearce  and  his  first  and  other  sons  in  the  same  manner ; 

Payvb.       remainder  to  George  Pearce  and  his  first  and  other  sons  in  the 

[  *^^  ]      same  manner ;  remainder  as  a  reversion  in  fee  to  the  testator's 

youngest  brother  and  his  heirs. 

The  trusts  of  the  term  were  declared  to  be,  as  to  the  several 
hereditaments  and  premises  therein  to  be  comprised,  which  shall 
be  charged  with  the  said  rent-charge,  for  better  securing  the 
same ;  and  as  to  the  said  hereditaments  and  premises,  which 
shall  be  so  charged,  subject  thereto,  and  also  as  to  all  and 
singular  other  the  hereditamente  and  premises,  so  to  be  com- 
prised  in  the  said  term,  ''  that  they  my  said  trustees,  shall  and 
do  collect  the  rents,  issues,  and  profits,  of  my  said  estates,  com- 
prised in  the  said  term  of  ninety-nine  years,  for  and  during  all 
such  time  as  the  said  Edward  Pearce  shall  be  under  the  age  of 
twenty-five  years,  and  also  for  and  during  all  such  time  and 
times  as  such  other  person  and  persons  as  for  the  time  being 
shall  by  virtue  of  this  my  will  be  entitled  to  a  present  estate  of 
freehold  or  inheritance  in  the  same  premises  shall  be  under  the 
age  of  twenty-one  years,  and  moreover  for  and  during  all  such 
time  and  times  as  such  other  person  and  persons,  as  for  the  time 
being  shall  by  virtue  of  this  my  will  be  entitled  to  a  present 
estate  for  life  only  in  the  same  premises,  shall  be  under  the  age 
of  twenty-five  years ;  but  no  longer :  "  and  out  of  such  rents  and 
profits  to  pay  and  apply  from  time  to  time  for  the  maintenance 
and  support  of  Edward  Pearce,  until  he  shall  attain  the  age  of 
twenty-five,  1,0002.  per  annum ;  and  in  case  of  his  decease, 
then  for  the  maintenance  and  support  of  such  person  and 
persons  as  for  the  time  being  shall  be  entitled  by  virtue  of 
his  will  to  a  present  estate  of  freehold  and  inheritance  in 
the  said  premises,  to  be  comprised  in  the  said  term,  800Z.  per 
annum  until  the  age  of  twenty-one;  and  from  that  age,  as  to 
such  as  shall  be  entitled  to  a  present  estate  for  life  only,  800Z. 
per  annum,  until  he  or  they  respectively  attain  the  age  of 
twenty-five. 

The  will  then  directed,  that  all  the  rents  and  profits  of  his 
said  estates,  to  be  comprised  in  the  said  term,  which  shall  be 
received  by  the  trustees  for  such  respective  times  as  above-men- 
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tionedy  and  not  applied  in  payment  of  the  aforesaid  annual  Bimiy        Lobd 
and  in  keeping  the  said  hereditaments  and  premises  in  repair,  «. 

shall  be  considered  as  a  part  of  his  personal  estate,  and  be       ^^^^^ 
applied  and  disposed  of  as  such.    The  will  farther  directed,  that 
there  should  be  inserted  in  such  settlement  to  be  made  of  his 
said  estates,  so  to  be  comprised  in  the  *said  term,  sufficient      [*406] 
powers  to  enable  Edward  Fearce  and  the  respective  persons,  who 
for  the  time  being  shall  be  entitled  under  his  will  to  a  present 
estate  for  life  in  his  said  tenements  and  hereditaments,  so  to  be 
comprised  in  the  said  term,  as  aforesaid,  to  charge  the  same,  but 
subject  as  aforesaid,  by  way  of  jointure,  not  to  exceed  6002.  per 
annum ;  and  also  by  deed  or  will  to  charge  his  said  estates  or 
any  part  thereof,  so  to  be  comprised  in  the  said  term,  for  por- 
tions for  younger  children, 'not  exceeding  6,000Z.,  if  but  one; 
8,0002.,  if  two ;  and  10,0002.,  if  three  or  more ;  also  with  power 
to  Edward  Fearce  and  the  respective  persons,  who  for  the  time 
being  shall  by  virtue  of  his  will  be  entitled  to  a  present  estate 
for  life  in  his  said  hereditaments,  so  to  be  comprised  in  the  said 
term,  as  aforesaid,  and  his  trustees  during  the  minority  of  the 
respective  persons,  who  for  the  time  being  shall  by  virtue  of  his 
will  be  entitled  to  a  present  estate  in  tail,  to  grant  leases.    The 
testator  also  directed,  that  in  such  settlement  to  be  made  of  his 
said  estates  there  be  inserted  a  sufficient  power  to  enable  his 
said  trustees,  if  they  shall  think  proper,  to  make  sale  of  all  or 
any  part  of  his  real  estate  in  the  county  of  Hertford ;  and  he 
declared  his  will,  that  the  money  to  arise  by  such  sale  or  sales 
shall  be  applied  and  disposed  of  in  like  manner  as  the  clear 
residue  of  his  personal  estate  is  by  his  will  directed  to  be  applied. 
He  then  directed,  that  in  such  settlement  to  be  made,  as  afore- 
said, shall  be  contained  conditions  to   oblige   the    respective 
persons,  who  for  the  time  being  shall  be  entitled  to  a  present 
estate  of  inheritance  in  his  said  real  estate,  to  be  comprised  in 
the  said  term,  to  take  the  surname  of  Fayne. 

The  testator  then  gave  to  Martha  Fearce  all  his  household 
goods,  furniture,  &o.,  and  effects,  of  what  nature  or  kind  soever, 
except  securities  for  money  or  stock  in  trade  in  or  about  his 
honses  in  London  and  Hertfordshire.  He  gave  to  his  executors 
20,0002.,  upon  trust  to  place  it  out  upon  government  or  real 
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LoBD        secTiritieB,  upon  trust  for  Martha  Pearce  for  life ;  and  after  her 
Cabbikoton 

V.  decease  to  transfer  to  such  one  or  more  of  John  Pearce,  William 

AT»B.  Pearce,  and  George  Pearce,  or  such  child  or  children  of  them  or 
either  of  them,  as  she  should  appoint ;  and,  in  default  of  ap- 
pointment, equally  between  John,  William,  and  George.  He 
[  ♦407  ]  also  gave  5,000Z.  to  John  Pearce.  He  *gave  10,000/.  to  his  exe- 
cutors, upon  trust  to  place  the  same  out  in  government  or  real 
securities,  upon  trust  to  pay  or  allow  for  the  maintenance  and 
education  of  William  Pearce,  until  he  shall  attain  the  age  of 
twenty-one,  such  yearly  or  other  sum  or  sums  of  money,  as  they 
or  the  survivor,  his  executors,  &c.,  shall  think  proper:  the 
surplus  to  accumulate  for  the  person  or  persons  entitled  to  the 
capital ;  with  power  to  apply  any  part  of  the  capital  for  the 
advancement  of  William  Pearce ;  and  the  principal  to  be  trans- 
ferred to  him  at  the  age  of  twenty-one ;  and  a  similar  legacy, 
with  the  same  direction  for  maintenance  and  accumulation,  was 
given  for  the  benefit  of  George  Pearce;  with  survivorship 
between  them.  He  gave  an  annuity  of  lOOZ.  a  year  to  Mrs. 
Elizabeth  Woodford  during  her  life ;  and  the  following  legacies, 
among  others:  500Z.  to  each  of  his  executors;  *'and  to  Mrs. 
Elizabeth  Payne  my  mother  Mrs.  Elizabeth  Payne  my  sister 
John  Payne,  Esq.  and  Edward  Payne,  Esq.  my  brother  one 
hundred  pounds  each."     The  will  then  proceeded  thus  : 

**  And  as  to  all  the  rest  and  residue  of  my  personal  estate 
of  what  nature  or  kind  soever,  and  the  surplus  rents,  issues, 
and  profits,  of  my  said  real  estates,  so  declared  to  be  taken 
as  a  part  of  my  personal  estate,  as  aforesaid,  after  payment 
of  my  debts,  funeral  expenses,  and  legacies,  I  direct,  that 
the  same  shall  from  time  to  time,  as  convenient  purchases 
shall  offer,  be  laid  out  and  invested  in  the  purchase  of  real 
estates  of  inheritance  in  fee-simple;  and  that  the  estates  so 
to  be  purchased  shall  from  time  to  time  be  settled  to  such 
uses,  upon  such  trusts,  and  in  such  and  the  like  manner,  as  I 
have  herein  before  directed  respecting  my  real  estates  directed 
to  be  comprised  in  the  said  term  of  ninety-nine  years,  or  as 
near  thereto  as  the  deaths  of  parties  and  other  circumstances 
will  then  admit  of  or  render  necessary,  and  in  the  mean  time, 
until  such  purchase  or  purchases  shall  offer,  my  will  is,  and 
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I  do  direct,  that  such  rest  and  residue  of  my  said  personal        Lobd 
estate  shall  be  laid  out  upon  good  real  or  government  security  «. 

at  interest  in  the  names  of  my  said  executors;  and  that  the  ^^^™*' 
interest  and  dividends  of  the  securities,  wherein  the  same  shall 
be  invested,  shall  be  paid  and  appUed  to  such  person  or 
persons,  and  in  hke  manner,  as  and  to  whom  the  rents  and 
profits  of  my  said  real  estates  are  by  this  my  will,  *and  the  [  **08  ] 
settlement  to  be  made  in  pursuance  thereof,  directed  to  be  paid 
and  applied." 

The  testator  then  appointed  his  three  trustees  executors  ; 
and  farther  directed,  that  in  the  settlement  to  be  made  of  his 
said  real  estate,  as  aforesaid,  should  be  inserted  all  usual  clauses, 
powers,  &c. 

By  a  codicil,  dated  the  24th  of  January,  1797,  also  duly 
executed  to  pass  real  estate,  the  testator  reciting,  that  he  had 
by  his  will  given  and  devised  all  his  manors,  messuages,  lands, 
tenements,  hereditaments,  and  real  estates,  whatsoever  and 
wheresoever,  unto  and  to  the  use  of  Bobert  Smith,  Samuel 
Smith,  and  Vicary  Gibbs,  upon  certain  trusts,  and  giving  them 
certain  sums  of  money,  to  be  laid  out  and  invested  in  their 
names  upon  certain  trusts,  and  appointed  them  executors; 
and  upon  farther  consideration  it  appeared  to  him,  that  the 
aforesaid  trust  and  executorship  may  take  up  too  much  of  the 
time,  and  break  in  upon  Bobert  and  Samuel  Smith  in  their 
own  weighty  affairs  and  concerns;  therefore  he  determined  to 
leave  them  out  and  appoint  Joseph  Nutt  joint  executor  and 
trustee  with  Vicary  Gibbs ;  he  revoked  so  much  of  the  will  as 
respected  the  appointment  of  Bobert  and  Samuel  Smith  as 
trustees  and  executors;  and  constituted  Joseph  Nutt  and 
Yicaiy  Gibbs  trustees  and  executors ;  and  he  gave  and  devised 
all  his  manors,  messuages,  lands,  hereditaments,  and  real 
estates,  by  his  said  will  devised  to  Bobert  Smith,  Samuel  Smith 
and  Vicary  Gibbs,  to  Vicary  Gibbs  and  Joseph  Nutt  and  their 
heirs,  upon  the  trusts  and  to  and  for  the  same  intents  and 
purposes  as  the  same  hereditaments  and  premises  are  given 
and  devised  by  the  will ;  and  he  gave  them  all  such  sums  of 
money,  as  are  by  his  said  will  given  to  Bobert  and  Samuel 
Smith  and  Vicary  Gibbs,  upon  the  same  trusts,  intents,  and 
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LoBD       purposes,  as  are  by  the  will  declared  concerning  the  same ; 
if,  and  he  substituted  legacies  of  60Z.  each  for  Bobert  and  Samuel 

PAT2inB.  ginith  for  the  legacies  given  to  them  by  the  will ;  and  gave  Nutt 
a  legacy  of  600Z.  He  directed  the  annual  sum  or  rent-charge 
of  500Z.  to  be  limited  and  charged  upon  his  said  estates  for 
John  Pearce  during  his  life,  instead  of  the  annual  sum  of  SOOZ., 
by  his  will  directed  to  be  charged  upon  his  said  estates  for  him. 
He  gave  and  devised  to  Gibbs  and  Nutt,  and  their  heirs,  a 
messuage  lately  erected  by  him  at  Sulby  and  the  appurtenances, 
and  all  and  every  the  messuages,  lands,  hereditaments  and  real 
estate,  purchased  by  him  since  making  his  will,  upon  trust  as  to 
the  house,  &c.,  at  Sulby  and  ten  acres  for  Martha  Pearce  for 
ninety-nine  years,  if  she  shall  so  long  live  and  continue  un- 
[*409]  married;  and  as  to  all  and  every  other  the  ^messuages,  lands, 
hereditaments,  and  real  estates,  &c.,  and  the  said  house,  &c., 
at  Sulby,  after  the  determination  of  the  term,  to  settle  the  same 
in  the  same  manner  as  by  the  will  is  directed  concerning  his 
manors  and  real  estates  thereby  devised  and  given.  Then,  after 
giving  an  annuity  and  some  legacies,  in  aU  other  respects  the 
testator  ratifies  the  will. 

The  testator  made  the  following  memorandum ; 

''  Memorandum  January  25th  1797  to  be  considered  and  taken 
as  a  codicil  to  my  will.  The  Mrs.  Elizabeth  Woodford  of 
Wilford  in  Northamptonshire  to  whom  by  my  will  I  have 
bequeathed  an  annuity  of  one  hundred  pounds  per  annum 
during  her  life  was  the  widow  of  the  late  Mr.  John  Woodford 
of  Wilford  and  is  since  dead ;  consequently  the  legacy  is  lapsed. 
I  hereby  annul  and  make  void  the  legacy  of  fifty  pounds 
bequeathed  to  my  sister  Elizabeth  Payne." 

This  paper  then  gave  two  small  legacies. 

By  a  third  codicil,  dated  the  80th  of  November,  1797,  and 
attested  by  three  witnesses,  reciting,  that  he  had  by  his  will 
directed  his  trustees  as  soon  as  conveniently  may  be  after  his 
decease  to  convey,  settle,  and  assure  ''  my  manors,  messuages, 
lands,  tenements,  and  hereditaments,  and  real  estates  therein 
•  mentioned ;  and  in  the  settlement  by  my  said  will  directed  to  be 
made  of  my  said  estates  I  directed,  that  the  same  estates 
should  be  limited  after  the  determination   of   the  preceding 
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estates   thereby   directed  to   be   limited  and  failure  of  issue        Lord 
male  of  Edward  Fearce  to  the  use  of  William  Pearce  for  life,  «. 

The  codicil  then,  after  stating  the  limitations  in  the  will, 
proceeded  thus : 

"  Now  I  do  hereby  revoke  so  much  of  my  said  will  as  directs 
the  settlement  of  my  said  estates  to  the  said  William  Pearce  for 
life  and  all  the  subsequent  limitations ;  and  instead  thereof  do 
direct,  that  in  and  by  the  settlement  to  be  made  of  my  said 
estate,  as  aforesaid,  the  same  estates  to  be  limited  from  and  after 
the  decease  of  the  *said  Edward  Pearce  and  failure  of  issue  male  [  *^10  ] 
of  his  body  to  the  following  uses :  that  is  to  say,  to  the  use  of 
the  said  George  Pearce  "  for  life  without  impeachment  of  waste ; 
remainder  to  trustees  to  preserve  contingent  remainders,  re- 
mainder to  his  first  and  other  sons  in  tail  male ;  remainder  in 
the  same  manner  to  John  Pearce  for  life  and  bis  first  and  other 
sons,  and  then  to  William  Pearce  and  his  first  and  other  sons, 
in  tail  male  successively,  with  the  ultimate  remainder  as  a 
reversion  to  the  testator's  youngest  brother  Edward  Payne  and 
his  heirs«  The  testator  farther  directed,  that  all  and  every 
powers  by  his  said  will  directed  to  be  inserted  in  the  aforesaid 
settlement  of  his  said  estates,  should  be  inserted  so  as  to  operate 
in  favour  of  the  several  persons  aforesaid,  according  to  the 
limitation  hereby  directed  to  be  made  of  his  said  estates ;  and 
he  gave  and  devised  the  estates  purchased  by  him  since  the 
making  his  will  to  his  trustees  and  their  heirs,  to  be  conveyed 
and  settled  in  like  manner,  as  by  his  will  and  this  codicil  is 
directed  concerning  the  estates  by  his  said  will  devised  to  them. 
In  addition  to  5,000{.  given  by  the  will  he  gave  John  Pearce 
1,0002.,  to  be  paid  him  within  two  months  after  the  testator's 
decease. 

The  fourth  codicil  was  not  signed  by  the  testator,  or  any 
witnesses ;  though  there  was  a  regular  clause  of  attestation ; 
and  the  blank  for  the  date  was  not  filled  up.  The  Ecclesiastical 
Court  however  granted  probate  of  this  paper.    It  was  very 

« 

similar  to  the  third  codicil :  the  testator  reciting  and  revoking 
the  limitations  of  his  will  in  nearly  the  same  manner ;  but 
placing  William  Pearce  and  his  issue  next  in  remainder  to 
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LoBD       George,  and  before  John.    The  testator  also  cancelled  a  debt 

9.  due  to  him.t 

paywk,  Edward  Pearce  the  testator's  eldest  natural  son,  died  without 

issue  in  the  life  of  the  testator.  The  testator  died  in  April, 
1799,  unmarried ;  leaving  his  three  surviving  natural  children, 
William  Pearce,  George  Pearce  and  John  Pearce;  and  leaving 
his  eldest  brother  John  Payne  his  heir  at  law.  Mr.  Gibbs 
and  Mr.  Nutt  renounced  the  executorship,  and  Bobert  Smith 
now  Lord  Carrington,  took  out  administration  with  the  will 
annexed. 

The  bill  was  filed  by  Lord  Carrington,  and  by  George  Pearce, 
who  had  taken  the  name  of  Payne ;  praying,  that  the  will  and 
codicils  may  be  established,  &c.  The  principal  question  arose 
with  respect  to  the  fund  directed  by  the  will  to  be  laid  out 
[  '111  ]  in  real  *estate  ;  whether  the  third  codicil,  which  in  the  direction 
of  the  limitations  postponed  William  to  his  younger  brothers, 
extended  to  that  fund.  It  was  also  claimed  by  the  next  of  kin 
of  the  testator  as  undisposed  of ;  upon  the  ground  that  the  will, 
with  respect  to  the  uses  of  the  real  estate,  according  to  which 
the  estates  to  be  purchased  with  that  fund  were  directed  to 
be  settled,  were  revoked  by  the  first  and  third  codicils;  and 
no  disposition  of  the  residue  of  the  personal  estate  being  after- 
wards made. 

Another  question  arose  upon  the  legacy  claimed  by  the 
testator's  sister  Elizabeth  Payne.  The  only  legacy  given  to 
her  was  lOOZ.  given  by  the  will ;  and  the  second  codicil  annulled 
and  made  void  the  legacy  of  60Z.  bequeathed  to  her. 

A  third  point  was  made  ;  whether,  one  of  the  witnesses  to  the 
will  being  abroad,  in  Jamaica,  it  was  necessary  to  send  out  a 
commission  to  examine  him.  His  hand- writing  was  proved; 
and  the  other  two  witnesses  were  examined. 

The  Master  of  thb  Bolls  held,  that  it  was  not  necessary 
to  have  his  examination;  but  it  was  the  same  as  if  he  was 
dead ;  observing,  that  the  heir  at  law  did  not  make  a  point 
of  it ;  but  submitted  it  to  the  Court ;  and  in  Mr.  Fitzherbert's 

t  The  Master  of  ths  Bolls  expressed  his  dissatisfaction  at  the  probate 
of  this  paper. 
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case,!  one  of  the  witnesses  being  in  India,  it  was  held  not       Lobd 
necessary,    but    very    dangerous,    to    send    the    original    will         «. 
abroad.  ^^™»- 

The  Attorney-General,  Mr.  Mansfield,  Mr.  Steele,  and  Mr. 
Sutton,  for  the  plaintiff  George  Payne : 

The  words  ''real  estate"  are  used  by  this  testator  as  a 
comprehensive  term,  referring  to  the  compound  mass,  which 
he  meant  to  go  according  to  the  limitations  he  has  directed. 
The  clear  intention  of  the  first  codicil  was  to  substitute  Nutt 
as  a  trustee;  and  that  the  trustees  should  take  the  property 
directed  to  be  laid  in  land  as  well  as  the  lands  themselves. 
There  is  no  express  direction  as  to  the  residue  of  his  personal 
estate:  but  it  is  manifest,  that  Gibbs  and  Nutt  were  to  be  the 
trustees  to  lay  out  that  residue. 

In  Darley  v.  Langworthyl  the  decision  was  only,  that  the 
revocation  of  the  disposition  of  the  real  estate  was  not  a  con- 
sequential  ^revocation  of  the  disposition  of  the  personal  estate.  [  *412  ] 
That  case  is  different  from  this  in  one  very  material  respect : 
that  revocation  consisted  simply  in  the  devisor's  having  done 
an  act,  the  effect  of  which  was  to  take  from  him  the  estate 
he  had  before,  and  to  give  him  a  new  estate ;  upon  which  by 
law  the  will  he  had  executed  could  not  operate.  It  was  therefore 
a  legal  revocation.  The  intention  had  nothing  to  do  with 
that  question;  which  was  simply,  whether  the  devisor  had 
at  his  death  that  estate,  which  he  had  devised ;  and  therefore, 
whether  the  will  could  operate  upon  it.  Lord  Camden  considered 
the  personal  estate  to  be  so  attached  to  the  real,  that  it  must 
fall  with  that :  but  the  House  of  Lords  reversed  that  decree. 
The  point  did  not  in  the  least  depend  upon  the  intention. 
That  case  also  occasioned  great  doubt  in  Westminster  Hall. 

In  this  case  the  question  is  simply,  whether  by  the  codicil 
the  testator  meant  to  separate  his  real  and  personal  estates ; 
that  they  should  go  different  ways ;  to  separate  the  rents  and 
profits  and  the  money  to  be  produced  from  his  Hertfordshire 
estate;  and  to  make  a  different  disposition  of  it,  if  sold,  from 
that,  which  should  take  place,  if  not  sold ;  and  that  the  personal 

t  Fiizherhert  v.  Fitzherlert,  4  Br.  0.  0.  231.  J  Amb.  653 
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Lord        estate  shonld  go  one  way,  if  laid  out  in  the  purchase  of  land 

ff^  and  the  real  estate  should  go  another  way.    *    *    * 

Paykb.  [They  also  cited  Lord  Sydney  Beauderk  v.  Mead  A] 

[  414  ]  The  Solicitor-Oeneral,  Mr.  Piggott,  and  Mr.  RamiUy,  for  the 

defendant  WiUiam  Payne : 

This  is  a  question  of  revocation,  not  of  original  devise.    The 
right  is  clear  upon   the  face  of  the   will.    They  must  shew, 
how  much  is  taken  from  William  Payne  by  any  subsequent  in* 
strument,  either  by  express  words  or  manifest  intention. 
[416]  *    *    *    The  circumstances  of  Darley  v.  Langworthy  were 

infinitely  stronger.  The  limitation  of  the  leasehold  estate  was  to 
be  to  the  same  uses.  The  two  cases  stand  upon  the  same 
ground ;  and  if  in  this  the  construction  is  to  be  different,  it 
must  always  depend  upon  the  mode.  As  to  the  alleged  intention, 
where  is  the  absurdity  in  giving  George  the  real  estates  he  had 
at  the  date  of  the  will  and  those  purchased  between  the  dates  of 
the  will  and  codicil,  and  not  taking  from  William  the  estates  to 
be  purchased  with  this  fund.  He  provided  maintenance  for  both 
of  them.  The  safest  course  is  to  stand  upon  the  words ;  unless 
the  intention  is  demonstrated.  It  must  not  be  forgot,  that  this 
defendant  does  not  seek  to  acquire  an  estate  through  a  construc- 
tion :  but  the  plaintiff  seeks  through  a  construction  to  take  away 
an  estate  expressly  given  to  the  defendant. 

[  417  ]  -Mr-  Lloyd,  Mr,  Richards,  Mr.  King,  and  Mr.  Leach  for  the 

next  of  kin : 

There  is  nothing  but  inference  to  support  the  claim  of  this 
personal  fund  as  real  estate  :  the  uses  of  the  will  being  revoked  ; 
and  no  disposition  of  the  personal  estate  being  made  after- 
wards.   *    *    Therefore  the  next  of  kin  are  entitled. 

The  Attomey-Oeneral,  in  reply : 

With  respect  to  the  claim  of  the  next  of  kin,  if  money  is 
directed  absolutely  to  be  laid  out  in  land,  and  it  is  to  have  effect 
to  any  purpose,  the  ultimate  limitation  must  be  to  the  heir  at 
law ;  and  the  next  of  kin  have  no  title.    *    *    * 

t  2  Atk.  167. 
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The  general  impressioii  on  this  testator's  mind  was  to  devise       Lobd 
the  real  estates  he  had  in  this  manner,  so  as  completely  to  dis-    ^^^^^'^^^ 
inherit  his  heir  at  law  in  favour  of  his  natural  children,  and  to      P^yhi. 
give  the  ultimate  remainder  iu  fee  to  his  younger  brother.    It 
certainly  was  *his  intention,  that  so  much  of  his  personal  estate      [  *418  ] 
as  should  not  be  exhausted  by  particular  dispositions  should  be 
laid  out  in  land,  to  be  settled  in  the  same  way ;  and  that  in- 
tention to  give  all  this  property  both  real  and  personal  in  the 
same  way,  clearly  continued.    *    *    ♦ 

The  Masteb  of  the  Bolls  having  stated  the  case  delivered  the      May  so. 
following  judgment : 

The  real  and  personal  estates  are  by  the  will  united,  and  made 
into  one  settlement ;  by  which  these  persons  are  to  take  in  the 
course  of  succession  marked  out.  Upon  the  first  codicil  some 
question  arises ;  but  none,  that  is  material,  in  the  view  I  have  of 
this  case.  The  question  upon  that  codicil  is,  whether  the  words 
**  sums  of  money  "  therein  contained  are  sufficient  to  comprise 
the  personal  estate,  or  are  confined  to  the  sums  of  money 
specifically  mentioned  in  the  will.  The  principal  object  of  the 
codicil  was  to  devise  estates  purchased  after  the  date  of  the  will 
to  the  same  uses.  Upon  the  disposition  by  that  codicil  of  all 
such  sums  of  money  as  are  by  his  will  given  to  his  trustees, 
upon  the  same  trusts,  it  was  contended  on  one  hand,  that  these 
words  were  not  intended  to  comprehend  all  his  personal  estate 
comprised  in  the  will :  but  relate  solely  to  such  sums  of  money 
as  the  testator  had  ordered  to  be  invested  in  the  names  of 
trustees,  for  the  particular  trusts  mentioned  in  the  will.  That 
argument  is  founded  upon  the  idea,  that  as  he  had  by  the  will 
expressly  mentioned  his  personal  estate,  and  given  directions 
concerning  that,  as  well  as  concerning  his  real  estate,  and  by  the 
codicil  revoking  the  devise  as  to  the  real  estates,  and  saying 
nothing  as  to  his  personal  estate,  it  must  be  intended,  he  did  not 
mean  to  advert  to  his  personal  estate  at  all.  Upon  the  view  I 
have  of  this  case  that  criticism  upon  this  first  codicil  is  of  no 
great  consequence.  I  am  rather  inclined  to  think  it  was  in- 
tended by  those  words  to  comprehend  all  the  personal  estate : 
but  upon  my  ^opinion  of  the  case  it  is  not  material  to  determine      [  *420  ] 

B.B. — ^VOI-.  V.  H 
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LoBD        that ;  for  if  those  words  did  comprehend  all,  they  were  inserted, 

Cassi  not  GVt 

V,  in  order  to  give  it  to  the  same  trustees,  who  took  the  other 

property;  and,  as  I  think,  that  codicil  only  changed  the 
trustees,  and  gave  the  estates  purchased  after  the  execution  of 
the  will  to  the  same  uses,  it  is  of  no  consequence  to  determine 
that  point  as  to  the  extent  of  those  words. 

The  third  codicil,  upon  which  the  question  arises,  revokes  the 
limitations  of  the  will ;  and  substitutes  George  for  William,  John 
for  George ;  and  puts  William  the  last  in  the  intail ;  with  the 
like  remainder  to  the  testator's  brother  in  pretty  nearly  the 
same  words.  The  codicil  then  goes  on  to  direct  the  same  powers 
to  be  inserted  in  the  settlement  of  his  said  estates,  and  to  direct 
estates  purchased  since  the  execution  of  the  will  to  be  settled  in 
the  same  manner.  It  was  contended  on  one  hand,  that  upon 
the  true  construction  of  the  will  and  the  third  codicil  the  testator 
must  be  held  to  have  revoked  the  devise,  so  far  as  respects  the 
real  estate ;  by  which  I  mean  the  estates  of  which  he  was  seised 
at  his  death;  and  to  have  made  other  limitations  instead  of 
them ;  but  that  he  left  the  estates  to  be  purchased  with  the  per- 
sonal estate  to  go  to  the  same  persons,  and  in  the  same  order,  as 
by  the  will  he  had  given  the  real  estate ;  and  the  words  of  the 
codicil  are  criticised,  in  order  to  shew,  that  they  cannot  mean 
the  estates  directed  to  be  purchased ;  and  for  that  the  case  of 
Lard  Sidney  Beauclerk  v.  Mead  f  was  relied  on.  That  case  is  in 
some  circumstances  analogous  to  this ;  and,  when  it  was  first 
mentioned,  I  thought,  that  case  and  Darley  v.  Langworthyl  bore 
much  upon  it ;  but  upon  very  full  consideration  I  think  myself 
relieved  from  the  necessity  of  entering  into  many  of  the 
arguments  upon  these  two  cases ;  for  I  think  they  are  perfectly 
different;  and  the  questions,  that  arose  in  them,  are  not  the 
questions  that  will  govern  this  decision.  It  was  said,  that,  when 
one  species  of  property  is  devised  in  a  particular  manner,  and  in 
the  same  will  another  species  of  property  is  declared  to  be 
annexed  to  it,  as  it  was  in  the  case  of  Darley  v.  Langworthy,  I  or, 
where  it  is  given  to  the  same  persons  as  the  other  estates,  and 
by  act  of  law  or  by  codicil  the  disposition  of  the  former  is 
revoked  or  altered,  the  latter  shall  not  be  revoked  or  altered 

t  2  Atk.  167.  I  Amb.  668. 
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onlesB  it  is  manifest,  the  testator  intended  to  affect  that.    I  am       lobd 
willing  for  the  sake  of  argament  to  admit  this :  but  it  does  not  „. 

in  any  way  affect  this  case.  I  admit,  the  testator  does  not  by  P^^^>* 
these  words  inclade  *the  lands  to  be  purchased  ;  and  if  by  the  [  *42l  ] 
will  he  had  given  to  certain  persons  the  lands  he  was  seised  of, 
and  had  by  that  will  directed  his  personal  estate  to  be  laid  out  in 
land  for  the  benefit  of  the  same  persons,  to  whom  the  real  estate 
was  devised ;  and  by  a  codicil  he  had  given  the  estates,  of  which 
he  was  seised,  to  different  persons,  and  in  a  different  manner, 
and  had  used  no  words  applicable  to  the  personal  estate,  the 
codicil  might  upon  those  two  cases  have  the  effect  of  disuniting 
them;  and  the  personal  estate  would  have  gone  to  the  same 
persons,  as  if  the  codicil  had  never  been  made.  That  is  the 
effect  of  Lord  Sidney  Beauclerk  v.  Mead.  It  was  argued,  that 
the  codicil  in  this  case  does  not  include  the  personal  property  to 
be  laid  out  in  land ;  and  then  considering  the  codicil  as  a  re- 
vocation of  the  devise  of  the  real  estate,  as  it  is  silent  with 
respect  to  the  personal  estate,  that  must  upon  the  authority  of 
those  two  cases  go  exactly  as  if  that  codicil  had  not  been 
executed. 

But  none  of  these  arguments  apply  to  this  case;  for  this 
codicil  does  not  revoke  the  devise  of  the  real  estate.  It  leaves 
the  devise  of  the  real  estate  to  the  trustees  in  full  force.  It  does 
not  in  any  degree  disunite  the  estates  to  be  purchased  from  the 
settlement  to  be  made  of  the  real  estate.  It  is  therefore 
fallacious  to  argue,  that  it  was  a  revocation  of  the  devise  of  the 
real  estate  at  all.  It  remains  devised  to  the  trustees ;  and  the 
only  alteration  is  in  the  mode  of  succession  to  be  directed  in  the 
settlement  to  be  made.  The  will  directed  a  settlement  to  certain 
uses ;  and  gave  the  personal  estate,  to  be  laid  out  in  land,  to  be 
settled  to  the  same  uses.  Upon  the  first  codicil  it  is  not  con- 
tended, that  any  alteration  was  made  in  the  settlement  of  the 
testator's  real  estates,  or  those  to  be  purchased.  That  codicil 
did  nothing  more  than  change  the  trustees,  and  devise  the 
estates  purchased  after  the  execution  of  the  will  to  the  same  uses. 
Therefore  upon  that  codicil  the  real  and  personal  estates  are 
united ;  and  are  to  be  conveyed  to  the  same  uses,  by  the  same 
trustees ;  and  so  it  stood,  when  the  third  codicil  was  made.    By 

H  2 
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Lord        that  codicil  the  testator  revokes  the  limitations  in  his  will  as  to 
V.  the  real  estates,  of  which  he  was  actually  seised ;  and  limits  new 

Paykk.  ^g^g  thereof ;  and  then  upon  the  part  of  William,  the  second 
devisee  in  the  will,  Edward,  the  eldest  son,  having  died  after  the 
third  codicil  was  made,  it  was  contended,  that  the  uses  of  the 
estates  directed  to  be  purchased  remained  exactly  as  in  the  will. 

[  n22  ]  For  the  next  of  kin  it  was  contended,  that  *the  uses  limited  by 
the  will  having  been  revoked,  and  the  personal  estate  not  being 
afterwards  disposed  of,  it  is  undisposed  of ;  and  therefore  they 
are  entitled.  I  am  of  opinion,  that  neither  the  arguments  for 
William  Payne,  nor  those  for  the  next  of  kin  can  prevail ;  for  the 
will  is  not  revoked  as  to  the  union  of  the  two  species  of  estates. 
The  codicil  makes  no  alteration  with  regard  to  that  union ;  and 
though  the  testator  makes  use  of  the  word  **  revoke,"  the  will  is 
not  a  revocation  as  to  that  union,  but  merely  an  alteration  of 
the  order  of  the  limitations  to  be  inserted  in  the  settlement ;  and 
it  is  no  more  than  if  the  devisor  with  his  own  hand  had  inserted 
the  name  of  George  and  John  before  William,  and  then  re- 
published his  will.  The  codicil  leaves  the  will  in  full  force  with 
regard  to  every  thing  not  expressly  or  by  necessary  inference 
revoked  or  altered ;  and  I  am  clearly  of  opinion,  that  the  settle- 
ment, as  far  as  respects  the  union  of  the  estates,  remained  in 
full  force. 

It  is  unnecessary  to  comment  upon  the  two  cases,  that  have 
been  mentioned.  If  I  was  to  argue  upon  this  case,  as  Lord 
Habdwiceb  did  in  the  case  before  him,  the  arguments,  that  were 
urged  for  the  plaintiff,  are  exceedingly  strong.    It  was  admitted,  \ 

the  devise  to  Edward  will  comprehend  both  the  real  and  personal  i 

estates.    The  settlement  to  be  made  must  be  a  settlement  of  • 

both,  in  order  to  comprehend  him.    Certain  powers  are  given  to  ' 

the  tenant  for  life,  affecting  and  riding  over  all  those  estates.  j 

Upon  the  construction  of  the  defendant  these  estates  must  after 
the  death  of  Edward  be  comprised  in  two  separate  settlements.  i 

The  difficulties  then  are  almost  insurmountable.  Are  there  to 
be  double  powers  :  or,  are  the  powers  to  cease  ?  The  power  to 
sell  the  Hertfordshire  estate,  and  many  other  arguments,  very 
ably  urged,  and  ably  answered,  I  admit,  are  sufficient  to  shew,  ; 

the  testator  meant  to  unite  both  the  real  estate,  of  which  he  was 
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seised,  and  the  estates  directed  to  be  purchased;  though,  I 
admit,  the  words  ''  my  real  estate  "  can  apply  only  to  those  he 
had.  But  the  ground,  upon  which  I  rest,  is,  that  the  will  is  not 
revoked  by  the  codicil ;  which  makes  no  alteration  but  in  the 
order  of  limitation  in  the  settlement  to  be  made ;  and  does  not 
alter  the  devise.  Suppose,  another  natural  son  had  been  bom : 
and  the  testator  had  thought  fit  to  interpose  him  after  the 
others ;  and  had  used  the  expression,  that  he  revoked  the  limita- 
tion to  his  brother ;  and  directed  a  limitation  to  that  son  for 
*Iife,  Sec. ;  upon  the  same  ground  it  might  be  contended,  that 
totally  revoked  the  disposition  as  to  the  estates  to  be  purchased. 
With  respect  to  the  legacy  to  the  testator's  sister  Elizabeth 
Payne,  I  do  not  know  what  to  make  of  it.  I  can  find  nothing 
similar  to  it.  The  Court  is  to  give  effect  to  every  word  of  a  will, 
if  they  can.  How  do  I  know,  he  did  not  think,  he  had  given 
two  legacies  of  60Z.  instead  of  lOOZ.  But  I  am  rather  inclined  to 
think,  it  is  a  mistake  of  the  quantum  of  the  legacy,  and  a 
demonstration  of  his  intention  to  revoke  the  legacy  given ;  think- 
ing, he  had  given  her  a  legacy  of  601. ;  and  meaning  to  revoke 
that.    I  will  consider  of  it. 


LOBD 

Cabeington 

V, 

Fatkx. 


[  •423  ] 


The  point  as  to  the  legacy  does  not  appear  in  the  decree  to 
have  been  determined. 


LONG  V.  LONG.t 

(5  Ye6ey»  445—^8.) 

Under  an  antenuptial  oovenant  to  settle  real  estates  in  strict  settle- 
ment with  an  indefinite  power  of  charging  sums  for  younger  children. 
Held  that  a  testamentary  direction  by  the  covenantor  that  the  estate 
should  be  sold  and  the  proceeds  distributed  between  the  children  was  a 
valid  exercise  of  the  power. 

Thb  Lord  Changellob  said,  This  appointment  is  in  substance 
exactly  what  he  (the  covenantor)  had  a  right  to  do. 

t  See  Kenworihy  v.  Bate,  6  B.  H.  46  (6  Yes.  792). 


1800. 
Jum  20. 

LonoH- 

BOBOUGH, 

.    L.C. 
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1800.  MILSOM  V.  AWDET.t 

July  6.  9. 
JL  (5  Veeey,  465—469.) 

Hesiduary  bequest  to  the  testator's  nephews  and  nieces  per  siirpea 

ABDSK,  M.B.  equally  for  their  lives;  and  after  the  death  of  either  that  share  of  the 

f  465  ]  principal  to  be  paid  equally  to  and  among  the  children  of  such  of  his 

said  nephews  and  nieces  as  should  die ;  and  if  any  die  without  leaving 
any  child  or  children,  that  share  to  go  to  and  among  the  suryivors  or 
Burviyor  of  them  in  manner  aforesaid. 

Upon  the  death  of  one  without  a  child  that  share  goes  to  the  surviyors 
for  their  respectiye  liyes  only,  and  will  pass  to  their  children  respec- 
tiyely  with  the  original  shares  :  but  upon  the  death  of  the  last  surviyor 
without  a  child  his  shares,  both  original  and  accrued,  are  undisposed  of; 
notwithstanding  another  has  left  a  child. 

Isaac  Moodt  by  his  will,  dated  the  9th  of  June,  1787,  after 
giving   a    legacy  of    200Z.  to    his  wife,  gave  to  Awdry  and 
Humphreys  all  the  residue  of  his  money  and  securities  for 
money,  goods,  chattels,  rights,  credits,  estate,  and  effects,  which 
he  was  anywise  entitled  to,  whether  in  possession  or  expectancy, 
in  trust  to  pay  and  apply  the  same  in  manner  following :  yiz. 
that  they  should  in  the  first  place  pay  thereout  all  his  just  debts 
and  funeral  expenses ;  and  afterwards  that  they  should  place 
and  continue  the  same  out  at  interest  upon  Government  or  real 
securities,  and  the  interest  and  increase  thereof  should  pay  and 
apply  to  and  among  his  (testator's)  nephews  and  nieces,  sons 
and  daughters  of  his  late  brothers  and  sister,  Matthew,  David, 
and  Hannah,  equally  between  them  share  and  share  alike  for 
then:  lives :  the  children  of  such  of  them,  his  said  brothers  and 
sister,  to  have  only  their  father's  or  mother's  share  between 
them;    and  from  and  after  the  death  of  either  of  his  said 
nephews  and  nieces  in  trust  to  call  in  the  share  of  the  principal 
money,  out  of  which  the  said  interest  was  to  be  paid,  and  pay 
it  equally  unto  and  among  the  children  of  such  of  his  said 
nephews  and  nieces  as  should  happen  to  die ;  and  if  any  of  his 
said  nephews  and  nieces  should  die  without  leaving  any  child  or 
children,  then  the  share  or  shares  of  him,  her,  or  them,  so  dying 
should  go  to  and  among  the  survivors  or  survivor  of  them  in 
manner  aforesaid. 

The  testator  died  soon  after  the  execution  of  his  will.    The 

t  Be  Bouman  (1889)  41  Ch.  D.  525,  60  L.  T.  888. 
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bill  was  filed  by  the  assignees  under  a  commission  of  bankruptcy      Milbok 
issued  against  a  person,  who  in  1792  purchased  all  the  interest      Awdbt. 
of  Samuel  Ovens  under  the  will.    A  decree  was  made  directing 
the  accounts ;  and  an  inquiry,  what  nephews  and  nieces  of  the 
iestator  were  living  at  his  death ;  whether  any  and  which  are 
dead ;  and  whether  they  left  any  and  what  issue. 

The  Master's  report  stated  the  nephews  and  nieces  of  the  testator 

and  their  issue.    The  testator's  sister  Hannah  had  married 

Ovens ;  and  had  issue  Jacob,  who  died  first  without  issue ;  John, 
who  died  next  leaving  issue  Jane  Short ;  Samuel  Ovens,  living 
unmarried ;  and  Hannah  Goe,  dead  without  issue. 

The  cause  coming  on  for  farther  directions,  the  question  was,       [  ^^  i 
whether  the  plaintiffs  were  entitled  to  the  absolute  interest  in 
the  shares  accruing  to  Samuel  Ovens  by  survivorship,  or  to  an 
interest  for  his  life  only  in  those  shares. 

Mr.  Lhydy  and  Mr.  RomiUy,  for  the  plaintiffs : 

The  interest  in  these  surviving  shares  is  absolute  and  trans- 
missible. Strong  words  would  be  necessary  to  restrain  it  to  an 
interest  for  life.  This  is  the  gift  of  a  residue.  Therefore  the 
testator  cannot  be  supposed  to  mean  to  leave  anything  to  be 
undisposed  of. 

Mr.  Piggott^  Mr.  Martin^  and  Mr.  Home^  for  the  defen- 
dants : 

Samuel  Ovens  could  take  only  an  interest  for  life  under  the 
words  '^  in  manner  aforesaid."  Those  words  must  be  construed 
just  as  if  the  testator  had  repeated  all  the  words  he  had  used  as 
to  the  original  shares,  applying  them  to  the  shares  accruing  by 
survivorship.  They  strike  out  these  words ;  which  will  govern 
the  whole  of  the  preceding  bequest.  At  least  they  must  limit 
the  interests  accruing  by  survivorship ;  and  as  they  cannot  be 
claimed  absolutely,  the  consequence,  I  admit,  is,  that  there  may 
be  a  partial  intestacy. 

Master  of  the  Bolls  : 

This  is  the  case  of  a  residue ;  therefore  every  intendment  is 
to  be  made,  that  the  testator  meant  to  dispose  out  and  out.    I 
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MTL80M      think  the  case  bo  very  donbtful,  that  I  mnet  consider  farther. 
AwDBT.      I  have  changed  my  opinion  more  than  once. 


July 9.       Master  of  thb  Bolls: 

This  is  one  of  the  most  difficult  questions,  that  can  occur : 
the  construction  of  words,  to  which  it  is  hardly  possible  to  give 
any  construction,  which  will  not  involve  something  like 
absurdity;  and  it  is  impossible  to  put  any  construction  upon 
them,  which  will  not  under  certain  circumstances  be  contrary  to 
the  testator's  intention. 

The  question  upon  this  will  is  raised  with  respect  to  the 
interest  of  the  children  of  the  testator's  sister;  who  had  four 
children.  The  first  that  died,  was  Jacob;  who  died  without 
issue.  The  question  then  is,  in  what  manner  his  fourth  was  to 
go  to  the  three  survivors ;  for  John,  who  is  since  dead,  did  not 
[  *^67  ]  die  till  afterwards.  *The  question  is,  whether  upon  the  death 
of  Jacob  the  accruing  share  went  to  the  three  survivors  for  their 
lives  only,  or  absolutely^  Since  that  John  Ovens  has  died ;  and 
he  left  issue  :  so  that  upon  his  own  share  there  can  be  no  doubt. 
Afterwards  Hannah  Coe  died  without  issue ;  and  Samuel  Ovens 
is  now  the  only  survivor ;  in  whose  right  the  plaintiffs  insist, 
that  upon  the  death  of  any  one  of  the  nephews  or  nieces  the 
share  of  that  one  survived  to  the  others,  not  for  their  lives  only, 
but  absolutely.  On  the  other  hand  it  is  contended,  that  upon 
the  death  of  any  one  that  share  went  to  the  survivors  in  the 
same  manner  as  the  original  shares  did:  viz.  for  their  lives 
only ;  and  I  suppose  it  is  admitted,  that  the  share  of  each,  both 
original  and  accruing,  should  likewise  go  to  the  issue,  if  any. 
It  must  have  that  effect.  The  only  question  in  this  cause  then 
is,  how  the  words  "  in  manner  aforesaid  "  are  to  be  applied.  I  am 
bound  to  give  those  words  the  same  construction.  The  true  rule 
is  to  give  every  word  a  construction,  if  I  can,  without  violating 
clear  words  in  other  parts  of  the  will  or  the  general  intention. 
If  the  will,  after  the  disposition,  in  case  any  of  the  nephews  or 
nieces  should  die  without  leaving  issue,  to  the  survivors  or 
survivor,  had  stopped  there,  it  would  have  clearly  passed  the 
absolute  interest :  but  I  must  see,  whether  I  can  refer  the 
subsequent  words  to  any  preceding  part  of  the  will.    If  those 


1800.    CH.    6  VESEY,  467—468.  106 

words  mean  only,  that  it  is  to  be  divided  equally  between  them,  Hiuom 
they  have  no  effect  whatsoever.  I  cannot  help  saying,  though  awdbt. 
it  is  but  a  conjecture,  that  the  testator  meant  them  to  take  that 
surviving  share  under  the  same  terms,  and  subject  to  the  same 
restrictions  and  limitations  as  the  original  share.  That  is  the 
fairest  construction ;  and  that  which  I  ought  to  put  upon  this 
will.  I  cannot  say,  I  have  not  had  doubts  upon  it ;  nor,  that  my 
opinion  has  not  varied. 

.The  next  consideration  is,  whether  this  violates  the  general 
intention,  as  manifested  in  this  will ;  for  that  is  the  true  way, 
in  which  we  ought  to  construe  such  a  will.     See  the  effect  of 
this.     If  I  was  to  say  what  the  testator  meant,  there  can  be 
no  doubt,  that  if  there  were  any  children,  they  would  have  the 
whole  fund  after  the  death  of  the  tenants  for  life ;  and  I  have 
endeavoured  to  give  this  will  that  effect :  but  I  cannot  go  so  far 
as  to  give  the  words  ''  survivors  or  survivor  "  so  large  a  con- 
structioh.    I  think  there  have  been  cases,  in  which  those  words 
have  had  a  larger  sense  imputed  to  them  than  the  words  import; 
as  upon  a  gift  to  ^children,  when  they  attain  the  age  of  twenty-      [  *^68 1 
one  or  marry ;  and  if  any  die  before  the  age  of  twenty-one  or 
marriage  without  leaving  issue,  then  to  the  survivors  or  survivor : 
one  attains  the  age  of  twenty-one ;  and  dies :  then  another  dies 
under  twenty-one  and  unmarried ;  and  the  words  **  survivors  or 
survivor  "  have  been  considered  the  same  as  **  others  or  other : " 
so  that  such  as  attain  twenty-one  should  have  vested  interests. 
But  in  this  case,  when  the  testator  speaks  thus,  I  am  obliged  to 
give  it  to  the  survivors  or  survivor.    The  conclusion  is,  they  shall 
take  it  as  nearly  as  possible  as  the  original  shares ;  viz.  for  their 
lives ;  and  after  the  death  of  any  of  those  survivors  as  well  the 
original  as  the  accruing  share  would  go  to  the  child  of  that 
survivor.    They  are  now  reduced  to  one.    If  he  dies,  without 
leaving  a  child,  there  must  be  an  intestacy  upon  this  construc- 
tion ;  and  yet  there  is  issue  of  a  deceased  brother  living.    I  wish 
extremely,   that    I   could    construe    the  words  ''survivors  or 
survivor "  to  mean  "  others  or  other ; "  so  as  to  make  them 
tenants  in  common  with  cross  remainders.    In  the  case  of 
estates  tail  I  could  have  made  that  construction,  to  let  in  the 
issue  of  John ;  which  would  have  been  the  most  beneficial  con- 
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MiLsoM      Btruction;  and  probably  was  the  intention.    I  think,  there  is 
AwDBT.      such  a  determination.    But  giving  this  absolutely  would  not 
solve  the  difficulty. 

Declare,  that  upon  the  death  of  Jacob  Ovens  without  issue  one- 
third  part  of  his  fourth  of  a  third  went  to  John  for  his  life ;  one 
other  third  to  Samuel  for  his  life ;  and  the  remaining  third  to 
Hannah  for  her  life ;  and  upon  the  death  of  John  leaving  issue 
his  original  share,  together  with  the  third  share,  which  devolved 
upon  him  for  life  upon  the  death  of  his  brother  Jacob,  belonging 
to  Jane  Short,  his  only  child ;  and  upon  the  death  of  Hannah 
Coe  without  issue  her  share,  together  with  the  third,  that  accrued 
to  her  upon  the  death  of  Jacob,  belong  to  Samuel  Ovens  for 
his  life ;  and  in  case  he  shall  die,  leaving  issue,  that  issue  will 
be  entitled,  as  well  to  his  original  share,  as  to  the  shares  that 
survived  to  him ;  and  in  case  of  his  death  without  issue  they 
will  belong  to  the  next  of  kin  of  the  testator  as  undisposed  of. 

July  11.  A  few  days  afterwards  the  cause  was  mentioned  again  as  to 

the  costs ;  and  the  costs  of  Samuel  Ovens  were  directed  to  be 

[  *469  ]  paid  by  the  ^plaintiffs ;  and  the  costs  of  the  other  party  to  be 
paid  out  of  the  fund  in  Court. 

Master  of  the  Bolls: 

I  am  very  much  inclined  to  give  a  larger  interpretation  to  the 
words  "  survivors  and  survivor ; "  as  Lord  Thtjrlow  was  in 
Ferguson  v.  Dunhar^\  and  to  hold,  that,  if  there  should  be 
children  of  any,  there  would  not  be  an  intestacy :  but  I  can  go 
no  farther ;  and  am  sorry  for  it.  I  cannot  find  the  decree  in 
Ferguson  v.  Dunbar  in  the  Begister's  Book.  There  is  only  an 
adjournment  of  the  cause ;  and  the  decree  does  not  appear  to 
have  been  entered. 


BROWN  V.  HIGGS. 

(5  Vesey,  495—608.) 

For  the  report  of  this  case  see  4  B.  B.  828. 

t  3  Br.  0.  C.  469  n. 
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BOWLES  V.  EOUND.f  isoo. 

(5  Vesey,  608-^09.)  Myl9. 

A  purchaser  of  land  cannot  resist  specific  performance  on  the  ground  Louqh- 
that  the  property  (a  meadow)  was  sold  without  mention  of  the  fact  that  j^  q     * 

there  was  a  way  round  it,  and  a  footpath  across  it,  such  easements  _  '  '  _ 

bein^  apparent.  '-        ^ 

The  object  of  the  bill  was  to  obtain  specific  performance  of  an 
agreement  entered  into  by  the  defendant  to  purchase  a  meadow 
called  Burnett's  meadow,  near  Clewer,  which  was  sold  by  auction 
to  the  defendant  for  950Z. 

The  principal  objection  made  by  the  defendant  was  that  the 
premises  were  described  as  a  meadow  consistiag  of  fifteen  acres, 
without  any  notice  of  a  way  round  and  a  foot-path  across  it. 

The  way  round  the  field  was  stated  by  the  answer  to  be  a 
public  road,  but  upon  the  evidence  it  appeared  to  be  only  a  foot- 
path, and  the  answer  stated  that  the  defendant  was  owner  of  a 
house  and  ground  adjoining.    *    *    * 

The  Attomey-Oeneral,  and  Mr.  Thompson,  for  the  plaintiff 
pressed  for  a  decree  with  costs. 

The  SoUcitor-Oeneral  for  the  defendant,  observed  upon  the       [  509  ] 
variance  from  the  description,  and  the  disadvantage  arising 
from  this  way ;  which  by  length  of  time  had  become  very  wide. 

LofiD  Chancellor: 

Certainly  the  meadow  is  very  much  the  worse  for  a  road  going 
through  it :  but  I  cannot  help  the  carelessness  of  the  purchaser ; 
who  does  not  choose  to  inquire.    It  is  not  a  latent  defect. 

Decree  according  to  the  prayer  of  the  bill  with  costs, 
t  This  case  is  sometimes  dted  and  referred  to  as  Oldfidd  y.  ^oufui.— O.A.S. 
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July  30. 
(6  Veeey,  530—634.) 

BOBOUOH  -^  illegitimate  child  not  entitled  to  share  under  a  deviae  to  children, 

L.C.  generally ;  notwithstanding  a  strong  implication  upon  the  will  in  faTour 

of  that  child. 


[630] 


Thomas  Cartwright  by  his  will,  dated  the  80th  of  June,  1794, 
reciting,  that  his  wife  was  already  provided  for  by  settlement, 
gave  her  some  additional  benefits  during  her  widowhood.  Then, 
after  giving  legacies  to  his  executors  for  their  trouble,  he  gave 
them  all  the  rest,  residue,  and  remainder,  of  his  estates  real  and 
personal  whatsoever  and  wheresoever,  upon  trust  to  receive  the 
rents,  issues,  and  profits,  and  to  get  in  all  money  due  to  him, 
and  invest  it  in  the  funds,  upon  trust  to  apply  a  reasonable  part 
of  the  said  rents,  sums  of  money,  and  interest,  upon  the 
maintenance  and  education  of  all  and  every  such  child  or  chil- 
dren as  he  might  happen  to  have  at  his  death,  equally,  share 
and  share  alike,  until  such  I  of  them  should  respectively  attain 
their  age  of  twenty-one  years  or  day  or  days  of  marriage ;  then 
upon  trust  to  pay  such  child  or  children,  which  should  so  become 
of  age  or  married,  one  fourth  part  of  the  whole  income  of  his 
estates  both  real  and  personal ;  and  in  case  there  should  be  only 
one  such  child,  which  should  attain  that  age  or  marriage,  as 
aforesaid,  then  in  trust  to  pay  the  whole  income  of  all  his  estate, 
both  real  and  personal,  to  such  only  child,  if  all  his  other 
children  should  have  died  without  issue;  and  in  case  any  or 
either  of  |^the  said  children  should  happen  to  die,  before  she  or 
they  respectively  attain  her  or  their  age  of  twenty-one  years,  or 
day  or  days  of  marriage  respectively,  or  without  issue,  then  the 
parts  or  shares  of  her  or  them  so  dying  under  age,  unmarried, 
or  without  issue,  should  go  to  and  among,  and  be  in  trust  for, 
the  surviving  child  or  children,  to  be  equally  divided  among 
them,  share  and  share  alike,  if  more  than  one,  and  be  payable, 
when  and  as  her  or  their  original  parts  or  shares  should  by 
virtue  of  that  his  will  become  payable,  and  be  liable  to  the  same 

t  EUii  y.  Hofiitoun  (1878)  10  Ch.         |  This  is  probably  an  error  of  the 
D.  236,  240 ;  Be  Homer  (1887)  37  Ch.      press ;  and  should  be  «*  each." 
D.  695;57L.  J.  Ch.  211. 
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contingences  of  surviving  to  and  among  the  surviving  child  or 
children  in  case  of  the  death  of  any  of  the  said  children  in 
manner  aforesaid,  as  he  had  therein  before  directed  concerning 
her  or  their  original  shares  or  parts ;  and  when  his  youngest 
child  living  should  have  attained  the  full  age  of  twenty-five  years, 
then  he  directed  all  his  real  estates  to  be  valued  and  divided 
into  as  many  equal  shares  as  he  should  have  children  then 
living ;  or  if  any  of  them  should  happen  to  be  then  dead  leaving 
issue,  such  share  of  his  deceased  child  or  children  to  be  sold ; 
and  the  money  arising  from  the  sale,  together  with  the 
proportional  *part  of  all  his  personal  estate  as  the  original 
share  of  his  deceased  child  or  children  to  be  vested  in  the  public 
funds;  in  trust  that  the  interest  be  divided  among  his  said 
grand-children,  the  issue  of  such  his  deceased  child  or  children, 
until  the  youngest  attain  his  or  her  age  of  twenty-one  years  or 
day  of  marriage,  which  should  first  happen ;  and  at  such  time 
to  be  transferred  to  them  equally,  share  and  share  alike ;  and  in 
case  all  or  any  of  his  daughters  should  happen  to  marry,  and 
not  having  any  child  or  children  of  such  marriage  should  happen 
to  die,  then  it  was  his  will,  that  the  surviving  husband  should 
receive  the  uicome  arising  from  his  deceased  daughter's  share 
during  his  own  life,  not  committing  waste ;  and,  when  such  division 
was  made  out,  it  was  his  will,  that  his  eldest  child  then  living 
should  have  the  first  choice  of  her  share,  and  so  of  the  rest 
according  to  their  seniority ;  and  she  or  they  to  have  and  to 
hold  Buch  share  and  shares*  of  his  real  estates,  lands,  and 
premises,  for  and  during  the  term  of  her  and  their  natural  life 
and  lives,  and  to  their  issue  and  the  survivor  of  them  for  ever. 

The  will  then  directed  the  executors  to  divide  all  the  testator's 
personal  estate  into  as  many  equal  shares  as  he  should  have 
childre]^  then  living,  and  to  transfer  or  make  over  to  her  or 
them  or  the  issue  of  her  or  them,  all  such  share  and  shares 
for  her  and  their  respective  use  and  benefit,  at  the  said  time 
when  his  youngest  child  then  living  should  attain  the  age  of 
twenty-one  or  day  of  marriage  :  but  in  case  all  his  said  children 
should  die,  before  they  attained  their  age  or  ages  or  day  or  days 
of  marriage  respectively  and  without  issue,  then  and  in  such 
case,  he  directed,  that  his  executors  should  stand  possessed  of 
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BOBonoH  -^  illegitimate  child  not  entitled  to  share  under  a  deyise  to  children, 

L.C.  generally ;  notwithstanding  a  strong  implication  upon  the  will  in  f aTOur 

of  that  child. 


[530] 


Thomas  Gabtwbight  by  his  will,  dated  the  80th  of  June,  1794, 
reciting,  that  his  wife  was  already  provided  for  by  settlement, 
gave  her  some  additional  benefits  during  her  widowhood.  Then, 
after  giving  legacies  to  his  executors  for  their  trouble,  he  gave 
them  all  the  rest,  residue,  and  remainder,  of  his  estates  real  and 
personal  whatsoever  and  wheresoever,  upon  trust  to  receive  the 
rents,  issues,  and  profits,  and  to  get  in  all  money  due  to  him, 
and  invest  it  in  the  funds,  upon  trust  to  apply  a  reasonable  part 
of  the  said  rents,  sums  of  money,  and  interest,  upon  the 
maintenance  and  education  of  all  and  every  such  child  or  chil- 
dren as  he  might  happen  to  have  at  his  death,  equally,  share 
and  share  alike,  until  sucht  of  them  should  respectively  attain 
their  age  of  twenty-one  years  or  day  or  days  of  marriage ;  then 
upon  trust  to  pay  such  child  or  children,  which  should  so  become 
of  age  or  married,  one  fourth  part  of  the  whole  income  of  his 
estates  both  real  and  personal ;  and  in  case  there  should  be  only 
one  such  child,  which  should  attain  that  age  or  marriage,  as 
aforesaid,  then  in  trust  to  pay  the  whole  income  of  all  his  estate, 
both  real  and  personal,  to  such  only  child,  if  all  his  other 
children  should  have  died  without  issue;  and  in  case  any  or 
either  of  ^the  said  children  should  happen  to  die,  before  she  or 
they  respectively  attain  her  or  their  age  of  twenty-one  years,  or 
day  or  days  of  marriage  respectively,  or  without  issue,  then  the 
parts  or  shares  of  her  or  them  so  dying  under  age,  unmarried, 
or  without  issue,  should  go  to  and  among,  and  be  in  trust  for, 
the  surviving  child  or  children,  to  be  equally  divided  among 
them,  share  and  share  alike,  if  more  than  one,  and  be  payable, 
when  and  as  her  or  their  original  parts  or  shares  should  by 
virtue  of  that  his  will  become  payable,  and  be  liable  to  the  same 

t  EUu  y.  Homtoun  (1878)  10  Ch.         |  This  is  probably  an  error  of  the 
D.  236,  240 ;  Et  Homer  (1887)  37  Gh.      press ;  and  should  be  «*  each." 
D.  696;  67L.  J.  Ch.  211. 
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contingences  of  surviving  to  and  among  the  surviving  child  or 
children  in  case  of  the  death  of  any  of  the  said  children  in 
manner  aforesaid,  as  he  had  therein  before  directed  concerning 
her  or  their  original  shares  or  parts ;  and  when  his  youngest 
child  living  should  have  attained  the  full  age  of  twenty-five  years, 
then  he  directed  all  his  real  estates  to  be  valued  and  divided 
into  as  many  equal  shares  as  he  should  have  children  then 
living ;  or  if  any  of  them  should  happen  to  be  then  dead  leaving 
issue,  such  share  of  his  deceased  child  or  children  to  be  sold ; 
and  the  money  arising  from  the  sale,  together  with  the 
proportional  *part  of  all  his  personal  estate  as  the  original 
share  of  his  deceased  child  or  children  to  be  vested  in  the  public 
funds ;  in  trust  that  the  interest  be  divided  among  his  said 
grand-children,  the  issue  of  such  his  deceased  child  or  children, 
until  the  youngest  attain  his  or  her  age  of  twenty-one  years  or 
day  of  marriage,  which  should  first  happen ;  and  at  such  time 
to  be  transferred  to  them  equally,  share  and  share  alike ;  and  in 
case  all  or  any  of  his  daughters  should  happen  to  marry,  and 
not  having  any  child  or  children  of  such  marriage  should  happen 
to  die,  then  it  was  his  will,  that  the  surviving  husband  should 
receive  the  income  arisiug  from  his  deceased  daughter's  share 
during  his  own  life,  not  committing  waste ;  and,  when  such  division 
was  made  out,  it  was  his  will,  that  his  eldest  child  then  living 
should  have  the  first  choice  of  her  share,  and  so  of  the  rest 
according  to  their  seniority ;  and  she  or  they  to  have  and  to 
hold  such  share  and  shares*  of  his  real  estates,  lands,  and 
premises,  for  and  during  the  term  of  her  and  their  natural  life 
and  lives,  and  to  their  issue  and  the  survivor  of  them  for  ever. 

The  will  then  directed  the  executors  to  divide  all  the  testator's 
personal  estate  iuto  as  many  equal  shares  as  he  should  have 
childrep  then  living,  and  to  transfer  or  make  over  to  her  or 
them  or  the  issue  of  her  or  them,  all  such  share  and  shares 
for  her  and  their  respective  use  and  benefit,  at  the  said  time 
when  his  youngest  child  then  living  should  attain  the  age  of 
twenty-one  or  day  of  marriage  :  but  in  case  all  his  said  children 
should  die,  before  they  attained  their  age  or  ages  or  day  or  days 
of  marriage  respectively  and  without  issue,  then  and  in  such 
case,  he  directed,  that  his  executors  should  stand  possessed  of 
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his  estates  real  and  personal,  and  the  dividends,  interest,  and 
produce  thereof,  on  trust  to  pay  the  growing  rents  of  his  real 
estate  and  the  interest  of  his  personal  estate  to  his  wife  during 
her  life  and  her  remaining  his  widow;  and  after  her  death  or 
marriage,  and  in  case  of  all  his  children  dying,  as  aforesaid, 
respectively  under  age,  unmarried,  and  without  issue,  then  he 
gave  and  bequeathed  all  his  estates  real  and  personal  to  his  next 
of  kindred  and  heirs  at  law,  and  their  heirs  and  assigns  for  ever ; 
and  he  devised  the  guardianship  and  education  of  all  his  said 
children  during  their  minorities,  as  aforesaid,  unto  his  said  wife 
and  his  executors :  the  guardianship  of  his  wife  to  cease  upon 
her  marriage:  provided  always,  that  as  soon  as  any  of  his 
daughters  should  happen  to  marry  a  person  to  the  approbation 
of  *his  executors,  who  would  take  the  name  of  Gartwright,  and 
live  at  his  house  at  Oldfield  Green,  he  directed  his  wife  to  resign 
the  house  to  them ;  and  he  directed  his  executors  to  pay  to  his 
daughter's  husband,  when  he  had  taken  the  name  of  Gartwright, 
7002.  over  and  above  the  common  proportional  share  of  his 
other  children.  He  farther  directed,  that  all  his  family  plate, 
watches,  and  rings,  should  be  valued,  and  divided  into  as  many 
equal  parts  as  he  should  have  children ;  and  the  first  child,  that 
should  come  of  age  or  be  married,  to  have  the  choice  of  their 
share,  and  such  share  given  to  them  immediately. 

The  testator  died  on  the  4th  of  July,  1794 ;  leaving  his  wife 
surviving,  and  four  daughters  by  her ;  Mary,  Elizabeth,  Ellen, 
and  Judith,  and  no  sons.  The  eldest  daughter  Mary  was  bom 
before  the  marriage  of  her  parents :  the  other  three  were  bom 
afterwards. 

The  bill  was  filed  upon  the  8rd  of  March,  1800,  by  the  eldest 
daughter  Mary;  claiming  to  share  with  the  other  daughters 
under  the  will  upon  the  intention  of  the  testator.  The  following 
circumstances,  under  which  this  claim  was  made,  were  admitted, 
and  proved  by  the  depositions  of  the  widow,  the  defendant 
Yawdry,  who  was  one  of  the  trustees  and  executors,  and  other 
witnesses. 

Elizabeth  Gartwright  was  bom  upon  the  29th  of  May,  1776 
Ellen,  upon  the  22nd  of  March,  1780,  and  Judith,  upon  the  25tb 
of  November,  1788 :  since  which  time  the  testator  and  his  wife 
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Iiad  no  other  child.  They  had  one  son  bom  in  1774 ;  who  died 
in  May,  1786.  The  testator  and  his  wife  were  engaged  to  each 
other  before  the  birth  of  Mary.  Mrs.  Cartwright  before  her 
marriage  lived  in  the  testator's  house  at  Oldfield  Green  in  the 
parish  of  Astbory,  Cheshire.  In  January,  1770,  they  went  to 
London ;  and  lodged  in  Glerkenwell ;  and  the  plaintiff  was  bom 
at  such  lodgings  upon  the  14th  of  March,  1770.  They  were 
married  at  the  parish  church  of  Glerkenwell  in  February 
following ;  and  Mary  was  baptised  in  the  same  church  on  the  1st 
of  July  in  the  same  year ;  and  registered  as  their  legitimate 
daughter.  Immediately  afterwards  they  returned  to  Cheshire. 
The  testator  never  divulged  the  circumstances  of  his  daughter's 
birth  to  her,  nor  to  any  one  else,  except  the  defendant  Yawdry, 
in  confidence ;  always  endeavouring  to  keep  *the  afihir  secret ; 
and  treating  and  introducing  her  as  his  legitimate  daughter. 
He  caused  the  registry  of  her  birth  and  baptism  to  be  made  in 
the  parish  church  of  Astbury ;  stating  her  birth  to  have  taken 
place  in  Clerkenwell  upon  the  1st  of  July,  1771.  In  the  same 
page  was  the  registry  of  the  baptism  of  the  son  John,  made  at 
the  same  time. 

The  depositions  of  Yawdry  also  stated,  that  the  plaintiff  and 
her  sisters  were  totally  ignorant  of  the  plaintiff's  illegitimacy  till 
after  the  testator's  death ;  when  she  questioned  the  deponent 
with  regard  to  her  father's  affairs;  thinking  she  had  not 
received  what  she  was  entitled  to ;  upon  which  the  deponent 
told  her  the  circumstance.  A  few  days  previous  to  the  death  of 
the  testator,  he  produced  his  will  to  the  deponent ;  desiring  him 
to  read  it.  The  deponent  said,  he  was  fearful,  it  was  not  worded 
strong  enough  to  provide  for  the  plaintiff;  upon  which  the 
testator  desired  him  to  come  again  in  a  few  days ;  and  he  would 
get  the  will  altered,  so  as  to  have  it  properly  worded  to  make 
the  property  safe  to  her ;  and  he  mentioned  his  intention  to  send 
for  a  proper  person  for  that  purpose.  The  deponent  went  on 
the  day  of  the  testator's  death,  for  the  purpose  of  being  present 
at  the  alteration  of  his  will :  but  the  testator  died  a  few  hours  be- 
fore he  arrived.  The  deponent  has  no  doubt,  the  testator  meant 
to  provide  for  the  plaintiff  as  amply  as  for  his  other  children. 

The  defendant,  the  widow  of  the  testator,  being  also  examined 
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cabt-  as  a  witness,  stated  that  the  plaintiff  was  always  considered 
''^^**^''  and  treated  as  legitimate;  and  that  the  testator  at  several 
Vawdbt.     periods  said  to  her,  "  My  child,  I  will  take  care  of  you." 

The  defendant  Elizabeth  Cartwright  by  her  answer  expressed 
her  consent,  that  the  plaintiff  should  share  equally  with  her  and 
her  other  sisters ;  and  it  was  stated  in  the  evidence  that  the  other 
two  daughters  had  the  same  disposition ;  but  they  were  infants. 

Mr.  Richards,  and  Mr.  Evans,  for  the  plaintiff : 

Upon  this  will  it  is  plain,  the  plaintiff  was  in  the  contemplation 
of  the  testator  to  be  considered  a  lawful  child.  The  distribution 
in  fourth  parts  points  out  distinctly,  that  she  was  in  his  contem- 
plation one  of  his  four  daughters.  That  must  have  some  allusion 
r  •BS*  ]  to  fouir  children.  Every  *expression  applies  to  females.  That 
shews,  he  meant  existing  daughters,  not  future  issue,  that  might 
be  either  male  or  female. 

As  to  the  parol  declarations  relating  to  the  will  itself,  it  is 
doubtful,  I  admit,  whether  that  evidence  is  admissible.  But 
this  is  a  case  of  latent  ambiguity. 

Mr.  Stanley  for  the  defendants,  expressed  the  disposition  of 
the  daughters  in  favour  of  the  plaintiff. 

Lord  Chancellor: 

This  is  a  very  unfortunate  case.  I  have  no  doubt  of  the 
intention :  but  how  can  I  possibly  put  upon  the  will  the  construc- 
tion the  plaintiff  desires,  when  there  are  lawful  children  ?  The 
family  will  act  very  honourably  and  conscientiously  by  giving 
way  to  the  disposition,  which  is  stated :  but  it  is  impossible  in  a 
court  of  justice  to  hold,  that  an  illegitimate  child  can  take 
equally  with  lawful  children,  upon  a  devise  to  children.  Mr. 
Vawdry's  evidence  increases  the  regret.  When  the  testator 
placed  that  confidence  in  him,  it  was  very  wrong  not  to  follow 
his  advice.    If  he  had  named  this  daughter,  it  would  have  done. 

Upon  the  proposal  of  the  plaintiff's  counsel,  as  the  youngest 
daughter  did  not  want  more  than  three  years  of  the  age  of 
twenty-one,  the  cause  was  ordered  to  stand  over. 
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HARTLEY  v.  HXJRLE.t 

(5  Yesey,  o40--546.)  1801. 

July  30  31. 
To  exempt  the  personal  estate  from  the  payment  of  the  debts  the  will         ! 

must  afford  a  necessary  implication :  viz.  that  inference,  that  leaves  no    Rolls  Gmrt, 
doubt  upon  the  mind  of  the  Judge.  Qbant,  M.B. 

Testator  gave,  devised,  and  bequeathed,  all  his  messuages,  lands,  r  ^^  n 
tenements,  and  hereditaments,  whatsoever  and  wheresoever,  and  all 
his  monies  in  the  funds,  to  trustees,  their  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  several  and  respective  estates  and 
interests  therein ;  and  declared  the  trusts  of  the  rents,  issues,  and  profits, 
dividends,  interest,  and  proceeds,  subject  to  ground-rents  and  other 
outgoings  in  respect  of  his  said  messuages,  lands,  &c. :  the  leasehold 
estates  pass  with  the  freehold  upon  the  subsequent  words. 

HsNBY  Allen,  by  his  will  directed,  that  all  his  just  debts, 
foneral  and  testamentary  expenses,  be  in  the  first  place  fully 
paid  and  satisfied.  He  then  gave  and  bequeathed  to  his  dear 
wife  Ann  all  his  household  goods  and  furniture  of  household, 
plate,  jewels,  linen  and  china,  in,  upon,  and  about,  his  two 
houses  at  Islington  and  Bamsbury,  to  and  for  her  own  absolute 
use  and  benefit.  Also  he  gave  her  all  such  sum  and  sums  of 
money,  benefit,  right,  and  interest,  which  shall  become  due  and 
payable  from  the  Amicable  Society  for  perpetual  Assurance  of 
Serjeant's  Inn.  He  gave,  devised,  and  bequeathed,  all  his 
messuages,  lands,  tenements,  and  hereditaments,  whatsoever 
and  wheresoever,  and  also  all  his  monies  in  the  funds,  to  his 
son-in-law  William  Hartley  and  his  worthy  friend  Henry  Hurle, 
their  heirs,  executors,  administrators,  and  assigns,  according  to 
the  several  and  respective  estates  and  interests  therein ;  upon 
trust,  that  they  and  the  survivor,  his  heirs,  executors,  adminis- 
trators, and  assigns,  shall  and  do  out  of  the  rents,  issues,  and 
profits,  of  his  said  messuages,  lands,  tenements,  and  heredita- 
ments, and  the  dividends,  interests,  and  proceeds  of  his  monies 
in  the  funds,  pay  all  his  just  debts,  funeral  and  testamentary 
expenses,  and  the  several  legacies  or  sums  of  money  hereinafter 
mentioned :  that  is  to  say ;  to  his  wife  1502.  immediately  after 
his  decease:  to  Henry  Hurle,  for  the  trouble  he  may  have  in  the 
execution  of  the  trusts  of  the  will,  1002. 

The  testator  then  gave  several   other  legacies;    all  which 
legacies  he  directed  to  be  paid  within  twelve  months  next  after 

t  Tyler  v.  Lake,  2  Buss.  &  My.  183. 
B^. — ^VOIi.  V.  I 


114  1801.    CH.    5  VESEY,  540—541. 

Haxtlet     his  decease,  or  sooner,  if  his  trustees  should  think  proper.    He 

HuBLE.      also  directed,  that  his  trustees  should  from  time  to  time  out  of 

* 

the  rents,  issues,  and  profits,  of  his  said  messuages,  lands,  tene- 
ments, and  hereditaments,  and  the  dividends,  interest,  and 
proceeds,  of  his  money  in  the  funds,  pay  an  annuity  of  800Z. 
[  *Hi  ]  a-year  to  his  wife  during  her  life,  the  first  *payment  to  be  within 
six  months  after  his  decease;  and  upon  farther  trust,  that  they 
shall  pay  all  the  rest  and  residue  of  the  said  rents,  issues,  and 
profits,  dividends,  interest,  and  proceeds,  (subject  to  ground-rents 
and  other  outgoings  in  respect  of  his  said  messuages,  lands,  tene- 
ments, and  hereditaments)  into  the  proper  hands  of  his  daughter 
Ann  Hartley,  until  his  grand-daughter  Ann  Hartley  shall  attain 
the  age  of  twenty-one,  or  be  married ;  which  shall  first  happen  ; 
and  when  and  so  soon  as  she  shall  attain  twenty-one,  or  be  married, 
then  upon  trust,  that  they  shall  and  do  out  of  the  rents,  issues,  and 
profits,  dividends,  interest,  and  proceeds,  as  aforesaid,  pay  his 
said  grand-daughter  an  annuity  of  8002.  a-year  during  her  life  ; 
and  shall  and  do  pay  the  residue  and  overplus  of  the  said  rents, 
issues,  and  profits,  dividends,  interest,  and  proceeds,  after  satis- 
fying the  said  annuity,  and  ground-rents  and  outgoings,  as 
aforesaid,  into  the  hands  of  his  said  daughter  during  her  life, 
to  and  for  her  own  use  and  benefit ;  and  from  and  immediately 
after  the  decease  of  his  daughter  he  gave,  devised,  and  bequeathed, 
all  his  said  messuages,  lands,  tenements,  and  hereditaments, 
monies  in  the  funds,  and  the  dividends,  interest,  and  proceeds, 
then  due  from  the  same,  and  all  his  estate  and  interest  therein, 
unto  and  to  the  use  of  his  grand-daughter,  her  heirs,  executors, 
administrators  and  assigns,  subject  to  the  proviso  and  declara- 
tion after-mentioned :  provided,  that  in  case  his  grand-daughter 
shall  not  at  the  decease  of  his  daughter  have  attained  the  age  of 
twenty-one  or  be  married,  then  that  his  trustees  shall  continue 
to  receive  the  rents,  issues  and  profits,  dividends,  interest  and 
proceeds,  for  her  use  and  benefit,  until  she  shall  have  attained 
that  age,  or  been  married. 

The  testator  then  expressly  declared,  that  his  leasehold  estates 
should  not  be  sold.  All  the  rest  and  residue  of  his  real  and 
personal  estate,  whatsoever  and  wheresoever,  and  of  what  nature, 
kind,  and  quality,  soever  the  same  may  be,  not  by  him  otherwise 
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given  and  disposed  of,  he  gave,  devised  and  bequeathed  unto  his     Habtlkt 
said  daughter,  her  heirs,  executors,  administrators,  and  assigns,      hij^b. 
absolutely  and  for  ever;    and  he  appointed  the  said  William 
Hartley,  his  daughter  Ann  Hartley,  and  the  said  Henry  Hurle, 
his  executors. 

After  the  death  of  the  testator  the  bill  was  filed  by  William  r  ^^^  ] 
Hartley,  administrator  of  his  wife,  the  testator's  daughter,  also 
deceased,  against  Henry  Hurle,  and  the  infant  grand-daughter 
of  the  testator,  who  was  heir  at  law  to  him  and  to  her  mother. 
The  will  having  been  established,  and  the  cause  coming  on  for 
farther  directions,  the  principal  question  was,  whether  the  per- 
sonal estate  was  exempt  from  the  debts. 

Another  question,  not  appearing  on  the  pleadings,  was  sug- 
gested at  the  bar ;  whether  the  leasehold  estates  passed  imder 
the  disposition  creating  a  fund  for  the  debts. 

Mr.  Stanley  and  Mr.  Johnson,  for  the  plaintiff : 

The  personal  estate  is  by  this  will  exempted  from  the  debts, 
upon  all  the  authorities  down  to  the  late  cases,  and  particularly 
Burton  v.  Knowlton:^  in  which  your  Honour  went  very  fully  into 
them  all.  There  was  no  particular  exemption  in  that  case.  In 
this  case,  though  there  is  first  a  general  direction,  that  the  debts 
and  funeral  and  testamentary  expenses  shall  be  paid,  the  testator 
has  immediately  afterwards  provided  a  particular  fund,  which  is 
very  ample,  amounting  to  1,2002.  a-year  for  the  debts,  legacies, 
and  annuities.  The  personal  estate  he  has  given  as  a  residue. 
The  words  are  very  near  those  in  Burton  v.  Knotvlton,  The 
Courts  have  been  uniformly  of  opinion,  that  to  exempt  the  per- 
sonal estate  there  must  be  express  words  or  demonstration  plain. 
In  this  case  the  intention  is  clear.  The  residuary  bequest  com- 
prises expressly  all  the  personal  estate  not  by  him  otherwise 
given  and  disposed  of.  This  does  not  come  within  The  Duke  of 
Ancaster  v.  Mayer. I  There  is,  I  admit,  a  shade  of  difference 
between  this  case  and  Burton  v.  Knowlton,  from  the  first  direc- 
tion in  the  outset  of  the  will  for  the  payment  of  his  debts :  but 
that  is  not  sufficient.  It  is  clear,  he  intended  to  give  as  a 
particular  bounty  all  the  remainder  of  his  estate,  except  what 

t  3  B.  £.  62  (3  Yes.  107).  J  1  Br.  0.  0.  464. 
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Habtlbt  was  before  given  specificallj.  In  Tait  v.  Lord  Northvnck  \  there 
HuBLE.  ^Sbs  an  ingredient,  that  the  funeral  and  testamentary  expenses 
were  not  provided  for;  which  in  this  instance  are  expressly 
charged  upon  this  fund,  not  by  law  liable  to  them.  This  is  a 
disposition  not  only  of  real  estate,  but  also  of  personal  property, 
money  in  the  funds;  which  alone  is  more  considerable  than 
the  debts.  The  testator's  daughter  is  not  a  trustee  for  payment 
[  *543  ]  of  the  debts.  She  is  an  executrix :  but  this  *is  not  given  to  her 
in  that  character.     That  was  relied  on  in  Burton  v.  KnowUon. 

The  next  question  is,  what  passed  by  this  clause  for  the  pur- 
pose of  creating  a  fund  for  the  debts.  The  words,  "  messuages, 
lands,  tenements,  and  hereditaments  "  are  certainly  very  com- 
prehensive. It  will  be  contended,  that  they  include  leasehold 
estate;  and  certainly  the  subsequent  words  favour  that  construc- 
tion. If  upon  reading  the  will  the  Court  should  have  any  doubt 
upon  this  point,  the  case  ought  to  stand  over. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  defendants,  upon 
the  second  point  were  stopped  by  the  Court. 

Master  of  the  Bolls  : 

Upon  that  point  the  first  words,  ''messuages,  lands,  tenements, 
and  hereditaments,"  alone  certainly  would  not  pass  a  leasehold 
estate :  but  I  am  clearly  of  opinion,  that  what  follows  is  sufficient. 
He  gives  his  messuages,  lands,  tenements,  and  hereditaments, 
and  his  monies  in  the  funds,  to  the  trustees,  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  several  and  re- 
spective estates  and  interests  therein ;  and  the  word  ''  ground- 
rents  "  puts  it  out  of  all  doubt. 

For  the  defendants,  upon  the  other  question  : 

These  cases  must  depend  upon  their  own  circumstances.  The 
question  must  be,  whether  there  is  demonstration  plain  of  an 
intention  to  exonerate  the  personal  estate.  There  is  none  of  the 
evidence  of  that  intention  in  this  will,  upon  which  your  Honour 
relied  in  Burton  v.  Knowlton,  .  No  expression  shewing  an  in- 
tention to  discharge  the  personal  estate,  is  to  be  found.  The 
will  begins  by  a  direction,  that  all  the  debts,  funeral  and  tes- 

t  4  B.  B.  358  (5  Yes.  655). 
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tamentary  expenses,  are  to  be  paid.  That  would  charge  the  real  Habtlst 
estate  as  well  as  the  personal :  but  the  personal  estate  must  be  huble. 
first  applied.  According  to  the  common  construction  the  per- 
sonal estate  is  pointed  to  by  that  clause,  as  the  fund  first  appli- 
cable. The  specific  articles  then  given  to  the  testator's  wife  are 
taken  out  of  that  fund.  The  next  disposition  charges  the  real 
estate,  as  an  auxiliary  fund,  with  the  debts  and  legacies.  If  the 
testator  intended  the  debts  to  be  charged  exclusively  upon  that 
part  *of  his  property,  such  intention  would  have  been  shewn.  [  ♦544  ] 
The  word  ''  real  "  in  the  residuary  clause  can  have  no  meaning, 
all  the  real  estate  being  given  before,  except  to  shew,  he  did  not 
mean  the  personal  estate  to  be  exempt.  Burton  v.  Knowlton  has 
these  remarkable  words  "  not  before  specifically  disposed  of ;  ** 
which  are  wanting  in  this  will.  Can  the  Court  find  words  in 
this  will  to  authorise  a  sale  of  the  freehold  estate ;  for  the  lease- 
hold cannot  be  sold  ?  The  real  property  is  limited  with  a  view 
to  keep  it  in  his  family.  There  is  no  case,  in  which,  the  will  con- 
taining such  a  general  direction  as  this  for  the  payment  of  the  debts, 
any  gift  of  the  residue  afterwards  has  b^en  held  discharged  with- 
out an  express  exemption.  Saviwell  v.  Wake ;  +  Noke  v.  Darby. I 
By  a  residuary  disposition  the  testator  only  means,  that  he  will 
not  die  intestate  as  to  any  part  of  his  property :  and  with  that 
view  he  throws  in  the  words  "  real  estate." 

Mr.  Stanley y  in  reply  : 

There  are  other  parts  of  the  property  taken  out  of  the  residue: 
viz.  after  the  legacies  to  the  wife  all  his  money  in  the  funds ; 
which  he  takes  out  of  the  personal  estate ;  and  has  appropriated 
to  this  fund.  It  is  not  therefore  to  be  considered  the  general 
residue  after  payment  of  the  debts,  but  after  those  specific  articles 
are  taken  out  of  it,  either  for  the  wife  or  for  this  purpose.  It 
has  been  considered  in  all  the  modern  cases,  that  an  express 
exemption  is  not  necessary  ;  the  dispute  has  always  been,  what 
constitutes  demonstration  plain ;  and  there  has  been  a  good  deal 
of  cavil  upon  the  expression  "irresistible  inference."  Under 
this  trust  an  ample  fund  is  provided,  even  without  resorting  to 
the  real  estate  :   but  if  it  should  prove  very  inconvenient  to  pay 

t  1  Br.  0.  0.  144.  X  3  Br.  P.  C.  290. 
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Habtlet     the  debts  out  of  the  rents  or  dividends,  the  Conrt  would  apply 
HuBLE.      the  capital. 

July  31.      The  Master  of  the  Rolls  : 

The  only  question,  that  remains  in  this  cause,  is,  whether  the 
personal  estate  given  to  the  daughter  of  the  testator  is  exempted 
from  the  payment  of  his  debts.  The  effect  of  the  will  is,  that, 
after  a  general  direction,  that  the  debts  and  funeral  and  testa* 
mentary  expenses  shall  be  paid,  which  I  consider  as  a  direction 
to  his  executors  to  pay  them,  the  persons  who  take  the  personal 
estate,  and  which  operates  as  a  trust  upon  them  to  pay  those 
debts,  he  gives  certain  parts  of  his  personal  estate  to  his  wife. 
[  *546  ]  ♦He  then  creates  a  fund ;  which  he  vests  in  two  trustees,  who 
are  two  of  his  executors,  for  the  purpose  of  doing  that  which  he 
had  before  directed  to  be  done,  to  pay  his  debts  and  funeral  and 
testamentary  expenses,  and  not  only  those,  but  likewise  his 
legacies.  The  legacies  therefore  are  without  all  doubt  charged 
only  on  this  fund.  The  fund  thus  created  consisted  of  the 
testator's  real  estate  and  a  part  of  his  personal  estate.  After 
creating  this  fund  he  gives  the  annual  produce  of  it,  subject  to 
the  debts,  legacies  and  annuities,  to  his  daughter,  as  1  conceive, 
to  her  sole  and  separate  use.  The  direction  is  to  pay  into  her 
proper  hands.!  After  her  decease  the  trust  is  declared  for  his 
grand-daughter  at  twenty-one  or  marriage ;  and  then  follows  the 
residuary  clause. 

It  was  contended,  that  this  is  a  specific  gift  of  the  personal 
estate  undisposed  of  to  his  daughter  exempt  from  the  payment 
of  his  debts.  Whatever  might  have  been  my  opinion  upon  this 
case  before  the  case  of  Tait  v.  Lord  Northwick,l  I  must  now  be 
extremely  cautious,  before  1  proceed  to  decide  upon  this  point 
beyond  the  case  of  Burton  v.  KnowUon ;  for  it  is  extremely  clear, 
the  noble  Lord,  who  decided  Tait  v.  Lord  Northwick,  intimated  a 
strong  doubt  of  the  propriety  of  my  determination.  1  have  had 
occasion,  and  have  taken  great  pains,  to  consider  that  case  very 

t  According  to  later   authorities  huBband  of  the  grantee  {Surman  y. 

these  words  are  not  sufficient  to  create  Wharton,  '91,  1  Q.  B.  491,  493,  60 

separate  estate  {Tarsey's  Trust  (1866)  L.  J.  Q.  B.  233).— 0.  A.  S. 

L.  B.  1  Eq.  561 ,  566, 35  L.  J.  Ch.  452),  t  4  B.  E.  358. 
except  perhaps  when  the  grantor  is 
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folly,  since  this  was  argaed  last  night ;   and  I  think,  if  I  was  to     Habtut 

decide  it  again,  I  should  still  be  of  the  same  opinion.    But  there      hublx. 

are  many  distinctions  between  that  case  and  this.    First,  in  that 

the  will  does  not  set  out  with  any  direction  for  the  payment  of 

the  debts.    The  testatrix  begins  with  a  devise  to  trustees  in  trust 

to  pay  all  the  debts  and  funeral  expenses ;   and  after  having  so 

done  and  having  disposed  of  the  surplus  of  that  fund,  and  of 

part  of  her  personal  estate,  she  gives  to  her  executor,  not  in  trust 

for  himself,  but  for  such  uses  as  she  should  appoint,  the  residue 

of  her  personal  estate  not  before  specifically  disposed  of,  and,  for 

defoult  of  appointment,  to  him  for  his  own  use  and  benefit. 

The  residuary  clause  in  this  will  is  not  a  specific  gift  at  all, 
except  with  reference  to  what  is  before  given.  It  is  not  merely 
personal  estate,  but  the  rest  and  residue  of  his  real  and  personal 
estate  not  otherwise  given ;  whereas  he  had  given  all  his  real 
estate  before  in  trust  for  the  payment  of  his  debts ;  and  I  must 
admit,  his  funeral  *and  testamentary  expenses  are  included.  It  [  *546  ] 
is  impossible  to  suppose  it  anything  more  than  a  gift  of  what  was 
not  before  given,  not  as  a  specific  bequest,  but  of  what  might 
have  been  omitted  ;  not  to  the  separate  use  of  his  daughter,  but 
to  her  generally ;  not  to  be  paid  into  her  proper  hands.  So,  it 
appears  to  be,  that  after  a  general  direction  for  the  payment  of 
his  debts  and  funeral  and  testamentary  expenses  he  gives  all  his 
real  estates  and  a  considerable  part  of  his  personal  estate,  his 
money  in  the  funds,  to  trustees  for  the  payment  of  his  debts,  &c.; 
and  then  makes  this  general  residuary  disposition.  However  I 
may  be  more  liberal  than  others  in  construing  a  will  in  favour  of 
the  legatee  of  the  personal  estate,  and  nine  times  in  ten  I  really 
believe  upon  such  gifts  the  Court  by  its  rules  has  violated  the 
intention,  yet,  whatever  may  be  my  own  idea  upon  it,  I  will  not 
set  that  up  against  the  rules,  that  have  been  laid  down  by  great 
men ;  and  from  all  the  cases,  The  Duke  o/Ancastery.  Mayer,  and 
all  the  others,  I  find,  that,  unless  there  is  a  necessary  implica- 
tion, the  personal  estate  shall  not  be  exempt.  I  have  before  had 
occasion  to  comment  upon  the  sort  of  implication.  It  cannot  be 
an  irresistible  inference  ;  but  that  inference,  that  leaves  no  doubt 
upon  the  mind  of  the  person  to  decide.  But  I  find  no  case,  as 
has  been  fairly  admitted,  in  which  the  testator,  after  beginning 
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Hartley 

V, 
HUBLE. 


with  a  direction  for  the  payment  of  the  debts  and  funeral  ex* 
penses,  which  naturally  fall  upon  the  personal  estate,  and  are  to 
be  paid  by  the  executors,  has  created  a  fund  for  his  debts  and 
funeral  expenses,  and  then  given  the  residue  by  such  words,  (for 
it  is  not  given  to  the  separate  use  of  his  daughter)  and  it  has 
been  held,  that  he  meant  that  trust  fund  as  anything  more  than 
auxiliary,  if  the  personal  estate  should  be  deficient ;  and  with 
that  impression  I  am  not  at  liberty  to  decide  in  favour  of  the  re- 
siduary legatee  as  to  the  exemption  of  the  subject  of  that 
residuary  disposition ;  which  I  consider  as  only  general  words 
thrown  in,  perhaps  without  any  definite  intention.  Therefore 
with  some  reluctance,  but  bound  down  by  the  authorities,  I 
decide,  that  there  is  not  sufficient  in  this  residuary  disposition  to 
exempt  it  from  the  payment  of  the  debts. 


1796. 
July  9. 

1800. 
Ayg.  13. 

Hulls  Court, 
Abden,  M.R. 

[678] 


WHITE  V.   WHITE. 

(5  Vesey,  554 — 555.) 

For  the  report  of  this  case  see  4  B.  B.  161. 


PAKSONS  V.  PAESONS. 

(5  Vesey,  57S— 583.) 

A  contingent  legacy  failed:  the  event,  which  happened,  not  being 
proyided  for ;  and  no  necessary  implication  in  favour  of  the  legatee. 

William  Cole  by  his  will  bequeathed  to  his  executors  1,600L 
8  per  cent.  Consolidated  Bank  Annuities;  in  trust  to  pay  the 
interest,  dividends,  and  profits,  thereof,  as  the  same  should  from 
time  to  time  become  due  and  payable  from  the  time  of  his  de- 
cease, unto  Isabella  Henwood,  then  residing  with  his  wife  Mary 
Cole,  until  three  months  next  after  the  decease  of  his  said  wife ; 
and  in  case  the  said  Isabella  Henwood  should  be  then  living,  and 
should  have  attained  the  age  of  twenty-one  years,  then  in  trust 
to  pay,  transfer  and  assign,  the  said  1,600Z.  3  per  cent.  Annuities 
unto  the  said  Isabella  Henwood  to  and  for  her  own  proper  use 
and  benefit,  together  with  all  such  arrears  of  interest,  dividends 
and  profits,  as  should  or  might  be  due  thereon :  but  in  case  the 
said  Isabella  Henwood  should  happen  to  depart  this  life  before 
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the  end  of  three  months  next  after  the  decease  of  his  said  wife      Pasbons 
Mary  Cole  under  the  age  of  twenty-one  years  and  unmarried,     tabbovb. 
then  and  in  such  case  he  directed,  that  the  said  legacy  of  1,6002. 
3  per  cent.  Annuities  should  sink  into  and  become  part  of  the 
residue  of  his  personal  estate ;  and  in  case  Isabella  Henwood 
should  survive  his  said  wife,  and  at  the  time  that  she  should 
become  entitled  to  a  transfer   of  the  said  Bank  Annuties  she 
should  be  married,  then  he  directed,  that  his  executors  should 
pay,  &c.  the  said  1,600Z.  unto  such  person  and  persons,  and  for 
sach  ends,  intents  and  purposes,  as  she  should  notwithstanding 
her  coverture  by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  executed  in  the  presence  of  two   or   more  witnesses 
appoint :  so  as  the  same  might  be  received  and  enjoyed  *by  her      [  ♦STQ  ] 
and  her  children,  if  &ny,  free  from  the  debts,  control,  or  engage- 
ment, of  any  husband  she  might  happen  to  marry ;  for  which 
purpose  he  directed,  that  the  receipt  and  receipts,  appointment 
and  appointments,  of  the  said  Isabella  Henwood  alone  should 
from  time  to  time  notwithstanding  such  coverture  be  sufficient 
discbarges  to  his  said  executors  and  trustees  to  all  intents  and 
purposes  whatsoever,  without  her  husband  joining  therein  ;  and 
in  case  the  said  Isabella  Henwood  should  happen  to  depart  this 
life,  before  she  should  have  attained  the  age  of  twenty-one  years, 
leaving  lawful  issue,  then  he  directed,  that  his  executors,  &c. 
should  transfer,  assign,  set  over,  and  divide,  the  said  sum  of 
1,6001.  Bank  Aimuities  or  the  produce  thereof  unto  and  among 
all  and  every  the  child  and  children  of  the  said  Isabella  Hen- 
wood lawfully  begotten,  who  should  be  living  at  the  time  of  her 
decease,  share  and  share  alike,  if  more  than  one  ;  and  if  but  one, 
unto  such  only  child.    But  in  case  any  of  the  said  children 
should  happen  to  depart  this  life  before  the  age  of  twenty-one 
years,  then  he  directed,  that  the  share  or  shares  of  him,  her,  or 
them,  80  dying  should  belong  to  and  be  equally  divided  between 
and  among  the  survivors  or  survivor  of  him,  her,  or  them,  so 
dying.    He  gave  all  the  rest,  residue,  and  remainder,  of  his  per- 
sonal estate  and   effects  to  his  three  executors  and  Isabella 
Henwood,  their  heirs,  executors,  administrators  and  assigns,  for 
ever. 

Isabella  Henwood  after  the  testator's  death  married  Robert 
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PAX80NS     Parsona.     She  attained  the  age  of  twenty-one  in  1789  ;  and  she 
Pabbonb.     ^^^  ^^^  husband  in  her  right  received  the  dividends  of  the  stock 
till  her  death  in  1796.     The  testator's  widow  survived  her. 

The  bill  was  filed  on  behalf  of  George  Parsons,  the  only  child 
of  Bobert  and  Isabella  Parsons,  an  infant;  praying,  that  the 
plaintiff  may  be  declared  entitled  to  the  legacy  of  1,600/.  8  per 
cent.  Consolidated  Bank  Annuities,  with  the  dividends  from  the 
death  of  his  mother. 

The  defendants,  the  surviving  executors,  and  the  personal  re- 
presentatives of  one,  who  was  dead,  claimed  the  stock,  as  having 
in  the  event,  that  happened,  fallen  into  the  residue. 

Mr.  Graham  and  Mr,  King,  for  the  plaintiff : 

Though  the  precise  event  described,  viz.  the  death  of  Isabella 
[  ♦580  ]  Henwood  under  the  *age  of  twenty-one,  leaving  issue,  has  not 
happened,  yet  there  have  been  many  cases,  in  which  the  par- 
ticular expressions  of  the  will  have  given  way  to  the  manifest 
general  intention ;  which  upon  this  will  was  to  provide  for 
Isabella  Henwood  and  her  children.  The  stock  was  to  sink  into 
the  residue  in  one  event  only :  the  death  of  Isabella  Henwood 
before  the  end  of  three  months  after  the  death  of  his  wife  under 
the  age  of  twenty-one  and  unmarried.  From  that  an  implication 
arises,  that,  if  she  should  marry  and  have  issue,  it  should  not 
sink  :  Jones  v.  Westcombe ;  t  Statliani  v.  Bell.  I  The  contingency, 
upon  which  the  interest  of  Isabella  Parsons  depended,  viz.  her 
surviving  the  testatoirs  wife  three  months,  did  not  extend  to  her 
children.  The  cases  of  Doo  v.  Brabant  §  and  Calthorpe  v.  Gough  \\ 
will  probably  be  cited  for  the  defendants.  In  these  cases  the 
testator  contemplated  an  event,  in  which  the  person,  who  was  to 
take  in  the  first  instance,  might  have  the  absolute  property  and 
the  disposition  of  it.  He  did  not  look  to  the  event,  that  did 
happen.  Doe  v.  Applin  IT  is  a  very  strong  authority  for  rejecting 
particular  limitations  in  favour  of  the  general  intention. 

Mr.  Lloyd,  for  the  defendant : 
There  is  no  clear  intention  upon  this  will,  that  the  children 

t  Pre.  Ch.  316 ;  1  Eq.  Ca.  Abr.  245.  ||  3  Br.  0.  0.  395,  in  a  note. 

X  2  Cowp.  40.  11  2  E.  E.  337  (4  Term  E.  82). 

§  3  Br.  0.  C.  393. 
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should  take  any  interest,  except  in  the  event  mentioned.  It  is 
much  safer  to  abide  by  the  words  of  the  will.  The  bequest  to 
Isabella  Parsons  and  her  children  depends  on  one  and  the  same 
event ;  an  event,  which  never  happened  ;  and  the  words  are  so 
strong,  that  they  must  control  the  construction ;  and  the  Court 
camiot  reject  them ;  as  in  the  case  of  any  other  uncertain  event, 
which  is  to  have  the  effect  of  a  condition  precedent ;  as  mar- 
riage: Atkins  y.  HiccocksA  This  is  directly  within  what  the 
Coort  laid  down  in  May  v.  Wood  I  as  to  the  necessity  of  the  con- 
dition taking  place,  where  it  is  intended.  Doe  v.  Applin  does 
not  apply  to  this  case  ;  for  that  was  upon  a  question,  whether  the 
ancestor  took  an  estate  for  life  or  in  tail ;  and  the  construction 
was  in  favour  of  the  latter  to  effectuate  the  general  intention.  In 
Denn  v.  Bctgshaw  §  the  Court  did  not  think  themselves  at  liberty 
to  depart  from  the  words. 

But  there  is  a  preliminary  question  in  this  cause ;  which  stands 
in  the  way  of  the  rights  of  all  parties.  The  capital  of  *this  stock 
is  not  to  be  paid  to  anyone  until  the  expiration  of  three  months 
after  the  death  of  the  testator's  widow.  She  is  still  living.  How 
therefore  can  the  capital  be  claimed  ? 

The  Master  of  the  Bolls  : 

This  case  has  been  a  great  while  before  me.  It  was  first  sent 
to  the  Court  of  King's  Bench  ;  and  that  Court  in  consequence  of 
the  fund  being  stated  to  be  in  the  hands  of  trustees  refused  to 
answer  it ;  and  since* that  time  it  has  stood  for  judgment.  It  is 
one  of  those  cases,  in  which,  as  Lord  Eenyon  observed  upon  Denn 
V.  Bagshawy  1  find  my  wishes  in  opposition  to  what  I  am  bound 
judicially  to  decide.  I  have  been  very  desirous,  that  I  could 
npon  judicial  grounds  raise  an  implication  of  what  certainly  is 
not  expressed  ;  that  either  the  child  of  Isabella  Parsons,  or  she 
herself,  took  a  vested  interest  in  this  fund :  but  upon  great  con- 
sideration I  am  under  the  necessity  of  determining,  that  no 
interest  vested  either  in  her  or  her  child.  This  is  almost  exactly 
the  case  of  Doo  v.  Brabant.  It  is  true,  when  that  case  was  first 
before  Lord  Thttblow,  his  Lordship  seemed  to  entertain  consider- 
able doubts  upon  my  decision  in  Calthorpe  v.  Oovgh :  but  I  rather 

t  1  Atk.  600.         t  3  Br.  0.  C.  471.         §  3  R.  B.  242 ;  6  Teim  E.  512. 
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[  ♦581  ] 
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PAB80NB  think,  that  case  was  not  sufficiently  stated  to  him ;  for  it  was 
Pabsonb.  ^ot  near  so  strong  as  Doo  v.  Brabant ;  which  Lord  Thurlow  sent, 
after  intimating  a  strong  opinion  upon  it,  to  the  Court  of  King's 
Bench  :  but  that  Court  dissenting  from  that  opinion,  his  Lord- 
ship decided  according  to  Calthorpe  v.  Oough,  That  case  ad- 
mitted of  none  of  the  inferences,  that  might  have  been  made  in 
the  other.  It  was  clear,  nothing  was  intended  to  vest  in  the 
children  but  what  Lady  Gough  had  a  complete  power  to  dispose 
of ;  and  I  have  been  since  informed,  that  knowing  the  will  of  her 
brother,  who  became  a  lunatic,  she  actually  exercised  that  power; 
and  though  it  lapsed,  that  is  an  event  nine  times  in  ten  not  fore- 
seen by  the  testator ;  who  probably,  had  he  foreseen  it,  would 
have  provided  accordingly. 
682  ]  Upon  the  words  of  this  will  it  is  very  difficult  to  know,  how 

the  circumstance  of  the  legatee's  surviving  the  testator's  wife 
was  material  to  vest  the  fund  in  the  legatee.  But  it  is  expressly 
so  ;  and  then  it  is  not  given  at  all  events  after  the  death  of  his 
wife ;  but  if  the  legatee  shall  be  then  living,  and  shall  have 
attained  the  age  of  twenty-one.  So  there  could  be  no  vested  in- 
terest in  her  till  after  the  death  of  the  testator's  wife ;  but  if  she 
should  be  then  living,  and  should  have  attained  the  age  of 
twenty-one,  she  was  to  acquire  the  absolute  interest.  It  is  very 
unfortunate,  that  the  testator  has  left  unprovided  for  the  event, 
that  has  happened.  She  did  not  survive  the  wife:  but  she 
attained  the  age  of  twenty-one,  married,  and  has  left  a  child ; 
and  the  question  is,  whether  there  was  any  vested  interest  what- 
ever either  in  her  or  her  child.  In  principle  it  is  almost  the  case 
of  Doo  V.  Brabant, 

The  case  of  Denn  v.  Bagshaw  undoubtedly  revolts  the  feelings 
of  any  man  sitting  in  judgment ;  provided  he  is  at  liberty  to 
indulge  them  in  anything  beyond  necessary  implication.  Nothing 
could  be  more  repugnant  to  what  must  be  supposed  the  will.  In 
that  will,  as  in  this,  the  surviving  the  testator's  daughter  was 
made  a  condition,  upon  which  the  grandson  should  take ;  though 
it  cannot  be  conceived,  that  merely  because  he  did  not  survive 
his  mother,  though  he  should  have  issue,  they  should  be  de- 
feated. It  was  strongly  contended,  that  the  words  "  if  living  at 
the  time  of  her  death  "  could  not  prevent  the  heir  male  from 
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taking ;  but  that  it  was  to  be  considered  as  if  those  words  were  Pabsoks 
not  in  the  will ;  and  that  an  estate  tail  was  intended.  All  the  Pabsons. 
Jadges  were  of  opinion,  there  was  every  reason  to  infer,  that  that 
circumstance  was  not  intended  as  a  condition  ;  but,  that  it  was 
not  a  necessary  and  unavoidable  implication.  That  is  the  situa- 
tion, in  which  I  now  find  myself.  *  *  The  Master  of  the  Bolls 
then  referred  to  other  cases  in  which  he  had  declined  to  introduce 
words  in  wills  unless  by  necessary  implication,  and  then  con- 
tinned  as  follows : 

For  some  reason  the  testator  made  the  surviving  his  wife  [  683  ] 
three  months  a  condition  of  Isabella  Henwood's  taking  an 
absolute  vested  interest.  Why  he  did  so,  no  one  can  tell.  He 
directs,  that  this  stock  shall  sink  into  the  residue  in  the  event  of 
her  death  before  that  time,  under  the  age  of  twenty-one,  and  un- 
married. I  wished  to  consider  it  vested  at  the  age  of  twenty-one, 
whether  she  survived  the  wife  or  not :  but  so  far  from  that,  he 
again  takes  up  the  consideration  of  her  surviving  his  wife; 
giving  her  a  power  to  dispose  of  it  independent  of  her  husband ; 
and  then  stating  the  case  of  her  dying  under  the  age  of  twenty- 
one,  leaving  issue.  If  the  case  had  been  put  to  the  testator,  he 
would  have  said,  if  she  should  die,  leaving  children,  without 
having  acquired  the  absolute  interest,  it  should  go  to  her  chil- 
dren :  but  he  gives  it  to  her  issue  only  in  the  event  of  her  dying 
under  the  age  of  twenty-one  ;  which  brings  it  to  the  cases  I  have 
mentioned ;  a  contingency,  that  has  not  taken  place ;  upon 
which  only  the  legacy  is  directed  to  vest.  If  I  could  have  deter- 
mined in  favour  of  any  of  the  parties  before  me,  it  must  have 
been  for  the  representative  of  Isabella  Parsons :  but  I  am  under 
the  necessity  of  declaring,  that  neither  the  plaintiff  George 
Parsons  nor  the  defendant  Robert  Parsons,  as  administrator  of 
his  wife,  took  any  interest  in  the  legacy  of  1,600Z.  Bank  An- 
nuities ;  the  contingency,  upon  which  the  same  was  given,  not 
having  taken  place. 
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BYNE  V.   VIVIAN. 

Jan,  28.  (5  Vesey,  604-608.) 

Lough-  ^  court  of  eqidty  has  jurisdiction  to  order  the  delivery  up  of  securi- 

BOBonoH,  ties,  and  to  give  other  relief  in  respect  of  a  transaction  which  is  null  and 

L.C.  void  at  law,  although  no  special  equitable  ground  for  such  interference 

Henry  Byne,  being  seised  of  premises  at  Mitcham  in  the 
county  of  Surrey  for  his  life,  granted  to  Josiah  Vivian  an  annuity 
of  15Z.  a  year  during  the  life  of  the  grantor  :  and  by  indentures, 
dated  the  9th  of  July,  1784,  Byne  demised  the  premises  at 
Mitcham  to  Vivian,  his  executors,  administrators  and  assigns, 
for  99  years,  if  Byne  should  so  long  live,  without  impeachment 
of  waste,  to  secure  the  annuity  out  of  the  rents  and  profits  or  by 
sale  or  mortgage ;  with  a  proviso  for  redemption  upon  six 
months  notice  on  payment  of  105Z.  for  the  whole  annuity,  and  in 
the  like  proportion  for  any  part,  that  Byne  might  desire  and 
give  notice  to  redeem,  and  all  arrears.  Byne  also  executed  a 
bond  of  the  same  date  in  the  penalty  of  210L  for  the  payment  of 
the  annuity.  He  gave  a  receipt  at  the  same  time  for  105Z. 
therein  mentioned  to  have  been  the  consideration. 

In  1798  the  premises  were  conveyed  by  Byne  and  the  other 
persons  interested  in  them  to  Powell,  to  hold  to  him,  his  heirs 
and  assigns  for  ever  upon  certain  uses  and  trusts. 

The  bill  was  filed  for  the  purpose  of  setting  aside  the  annuity, 
upon  two  objections  to  the  memorial  of  the  indenture  and  bond, 
registered  under  the  Annuity  Act:t  first,  that  the  clause  of 
redemption  was  not  contained  in  the  memorial :  2ndly,  that  the 
consideration  was  not  truly  stated ;  being  expressed  to  be  paid  in 
money ;  whereas  it  was  paid  by  drafts  on  a  banker.  A  third 
objection  was  taken  at  the  bar,  that  the  term  was  not  noticed  in 
the  memorial. 

The  bill  charged,  that  the  defendant  advanced  only  98Z.  5«. 
2(2.  as  the  consideration.  The  answer  stated,  that  the  defendant 
did  upon  the  9th  of  July,  1784,  advance  106Z.  to  the  plaintiff  by 
giving  him  a  draft  received  by  the  defendant  from  James  Potter 

t  17  Geo.  HL  c.  26,  repealed  by  statute  53  Geo.  HI.  c.  141. 
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upon  *hiB  bankers.    The  annuity  was  paid  down  to  1795 ;  from  Bykb 

which  time  it  was  in  arrear.  Vivian. 

The  bill  suggested,  that  the  defendant  had  been  in  possession  [  •6or>  *; 
of  the  premises. 

The  Attorney-General,  for  the  plaintiffs : 

The  memorial  does  not  state  the  term  of  ninety-nine  years  at 
all,  nor  the  clause  of  redemption:  nor  is  the  payment  of  the 
consideration  truly  stated.    All  these  objections  are  fatal.    *    * 

Mr.  Manajield,  for  the  defendant : 

*     *     This  is  not  a  bill  to  set  aside  a  bond  or  any  instrument 
on  account  of  a  corrupt  consideration,  which  the  policy  of  the 
law  condemns,  or  of  any  fraud  by  the  person  obtaining  the  bond 
but  upon  formal  objections  under  the  Act,  making  all  the  instru- 
ments void;  of  which  the  person,  who  has  got  the  annuity,  never 
can  make  the  least  use ;  and  the  grantor  cannot  be  injured,  if 
the   instruments  are  suffered  to  subsist.     The    moment    any 
attempt  is  made  to  enforce  the  annuity,  the  Court  will  declare 
the  instrument  *void ;  and  if  it  should  go  to  trial,  the  moment      [  *606  ] 
the  instrument  is  produced  there  is  an  end  of  it.     The  demise  is 
void.     The  deed  itself  expressly  shews,  the  demise  was  made 
merely  to  secure  the  annuity.     Upon  an  ejectment  brought  upon 
this  deed  the  Court  might  immediately  under  the  terms  of  the 
Act  interpose  on  motion.    It  is  impossible  to  stir  a  step  upon 
that  deed  without  proving  a  proper  memorial.     The  plaintiff 
then  comes  iiito  Equity  to  do  that,  which  might  be  done  on 
motion,  if  any  proceeding  was  taken  to  enforce  this  annuity. 

This  bill  is  wholly  different  from  a  bill  to  set  aside  a  bond  or 
any  other  instrument  given  upon  a  corrupt  consideration.  Such 
bills  were  formerly  entertained  upon  this  ground;  that  the 
corrupt  consideration  could  not  be  pleaded  at  law ;  that  being 
considered  an  averment  contrary  to  the  instrument :  but  that 
has  been  held  by  the  Court  of  Common  Pleas  t  and  afterwards 
by  the  Court  of  King's  Bench  to  have  been  founded  on  a  mistake 
of  the  rule,  that  an  averment  cannot  be  made  against  a  deed ; 
for  that  only  shews  the  real  consideration ;   and  there  is  no 

t  ColUni  Y.  Blaniem,  2  WUb.  341. 
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BTinB  reason  why  the  party  should  not  avail  himself  of  the  objection  at 
Vivian,  law,  if  by  the  policy  of  the  law  the  instrument  is  void.  Those 
cases  however  are  very  different  from  this ;  proceeding  upon  a 
clear  ground ;  that  though  since  those  determinations  the  party 
might  avail  himself  of  the  objection  at  law,  yet  the  evidence 
might  be  lost :  the  witnesses  might  die ;  and  it  would  be  un- 
certain, whether  he  could  at  a  future  period  prove  the  corrupt 
consideration.  But  in  this  case  the  proof  lies  upon  the  person, 
who  wishes  to  avail  himself  of  the  instrument.  He  must  produce 
a  memorial ;  and  if  he  does  not,  the  other  party  may  get  a  copy 
of  it  from  the  office.  This  sort  of  case  therefore  affords  nothing 
of  the  principle  of  Quia  timet  *  *  In  this  instance  the 
ground  for  the  interposition  of  this  Court  does  not  exist.  The 
instrument  is  not  only  void  at  law,  but  the  party  to  be  affected 
by  it  has  the  proof  always  in  his  power.  There  is  no  pretence 
for  an  account ;  and  the  whole  foundation  of  the  bill  is,  that  the 
grant  of  the  annuity  is  void. 

[  607  ]  The  Attorney-General,  in  reply  : 

Upon  all  the  grounds,  upon  which  this  Court  proceeds  in 
giving  this  species  of  relief,  a  decree  must  be  obtained  in  this 
case.  The  Court  of  King's  Bench  did  at  one  time  order  such 
instruments  to  be  delivered  up  to  be  cancelled :  but  now  they 
disclaim  that  jurisdiction.  This  is  an  incumbrance  upon  the 
estate  ;  which  cannot  be  disposed  of,  till  this  term  is  disposed  of. 
A  court  of  equity  has  taken  jurisdiction  in  cases,  where  the 
security  has  been  void  at  law :  as  upon  usurious  contracts.  The 
party  has  a  right  to  come  to  have  the  instrument  delivered  up. 
The  reason  is,  that  he  has  a  right  to  have  the  property  cleared ; 
and  that  the  other  shall  not  retain  the  security,  merely  to  keep  a 
cloud  over  the  title.    *    * 

• 

Lord  Chancellor  : 

*  ♦  With  respect  to. this  question,  there  are,  I  apprehend, 
several  decrees.  There  can  be  no  doubt,  that,  though  a  court  of 
law  would  set  aside  the  judgment,  yet  if  they  come  to  a  deter- 
mination not  to  meddle  with  the  other  securities  I  must  take  away 
the  incumbrances ;  and  this  Court  does  it  upon  equitable  terms 
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eonaidermg  him  as  an  incumbrancer.    It  is  clear,  they  would  be       Btkk 
nonsuited  in  an  ejectment :  but  still  it  is  an  incumbrance.    An      yiviak. 
estate  is  created ;  and  a  charge  of  151.  a  year  during  the  life  of 
the  plaintijBf.    He  must  pay  the  principal,  interest,  and  costs. 

The  Attorney-General  said,  the  sums  actually  received  by       [  608  ] 
the  defendant  must  be  taken  into  the  account. 

Mr.  Mansfield,  for  the  defendant : 

Insisted  on  the  contrary;  observing,  that  the  annuity  was 
paid  down  to  1795 ;  and  the  defendant  ran  the  risk  the  whole  of 
that  time. 

LoBD  Chancellob: 

The  terms  of  the  redemption  must  be  an  account  of  what  is 
due.  I  consider  it  as  a  loan.  There  is  not  a  single  case,  where 
m  annuity  has  been  set  aside,  and  an  action  at  law  has  been 
brought  for  the  money,  in  which  the  account  has  not  been  taken. 
I  remember  several  actions ;  and  the  account  has  always  been 
taken. 

The  decree  directed  the  Master  to  take  an  account  of  what 
was  due  to  the  defendant  for  principal  and  interest,  in  respect 
of  the  sum  of  1052.  paid  for  the  purchase  of  the  annuity,  and  to 
tax  his  costs  of  this  suit ;  an  account  of  all  sums  received  by  the 
defendant  on  account  of  the  said  annuity ;  and  it  was  ordered, 
that  what  should  be  found  due  from  the  defendant  be  deducted 
from  what  shall  be  found  due  to  him  for  principal,  interest,  and 
costs ;  and  upon  the  plaintiff's  paying  to  the  defendant  what,  if 
any  thing,  shall  remain  due  to  the  defendant  for  principal, 
interest,  and  costs,  within  three  months  after  the  report,  or  in 
case  it  shall  be  found,  that  the  defendant  hath  been  fully 
satisfied,  it  was  ordered,  that  the  defendant  deliver  to  the 
plaintiffs  the  said  indenture  and  bond  to  be  cancelled ;  and  also 
convey  the  premises  free  and  clear  of  all  incumbrances  by  him 
or  any  person  claiming  under  him,  out  of  which  the  annuity  was 
payable,  or  as  he  shall  appoint ;  and  deliver  all  deeds,  &c. ;  and 
in  case  it  shall  appear,  that  the  defendant  has  been  overpaid,  it 

B.B.— VOL.  V.  s 
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Btne 


was  ordered,  that  he  pay  such  overplus  to  the  plaintiff ;  and  if 
the  plaintiff  do  not  so  pay  what,  if  any  thing,  shall  appear  to  be 
due  to  the  defendant,  it  was  ordered,  that  the  bill  should  be 
dismissed  with  costs.      

Note. — In  the  similar  case  {Byne  v.  Potter)  which  follows 
Byne  v.  Vivian^  and  is  shortly  reported  at  5  Ves.  609,  the  void 
annuity  was  granted  and  similarly  secured  by  a  bond  and  term 
of  years  by  indentures  dated  the  2nd  of  July,  1784,  and  by  a 
deed  of  covenant  dated  the  9th  of  July,  1784.  The  defendant, 
the  grantee  of  the  void  annuity,  admitted  that  he  had  received 
payments  thereunder  in  excess  of  his  purchase-money  and  in- 
terest. The  decree  directed  delivery  up  of  the  indentures  and 
deed  of  covenant  to  be  cancelled,  and  of  all  papers  belonging  to 
the  plaintiff,  but  no  direction  was  given  for  repayment  of  the 
surplus  money  received  by  the  defendant.  Both  these  cases  are 
very  fully  considered  by  Lord  Eldon  in  Bromley  v.  Holland  (7 
Yes.  3)  see  6  E.  E.  58.— 0.  A.  S. 


1800. 
Lee,  1. 


BolU  Cimrt. 
Abden,  M.U. 

{670] 


TYAEING  V.   WAED.f 

(5  Vesey,  670—676.) 

A  bequest  of  personal  estate  exempt  from  debts  by  mortgage :  the 
benefit  of  the  exemption  was  confined  to  that  legatee ;  and  failed ;  the 
bequest  haying  lapsed  by  the  death  of  the  legatee  in  the  lifetime  of  the 
testator. 

Bt  indent;ares  of  lease  and  release,  dated  the  27th  and  28th  of 
February,  1771,  reciting  a  mortgage  in  fee  in  1763  of  the  manor 
of  Ince  with  the  appurtenances,  by  Sir  George  Wynne  to  Euth 
and  Margaret  Trevor  for  12,000/.,  in  trust  for  Euth  Trevor,  her 
executors,  (Sec,  and  also  stating  a  decree,  made  in  1764,  directing 
those  and  other  estates  of  Sir  George  Wynne,  to  be  sold,  and 
that  the  said  manor  and  hereditaments  comprised  in  the 
mortgage  were  sold  to  Eichard  Hill  Waring  for  80,5002. ;  and 
other  premises  for  2,000/.  more ;  and  farther  reciting,  that  by  a 
subsequent  order,  made  in  1769,  taking  notice,  that  Mr.  Waring 
had  paid  12,5002. ;   and   Sir  Eobert    Cunlifife  was  willing  to 

♦  Kilfwrd  V.  Blaney  (1885)  31  Ch.  J).  «6,  56  L.  J.  Ch.  185. 
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advance  the  remaining  20,0002.  upon  i^ortgage  of  the  premises,  Warixc^ 
it  was  ordered,  that  upon  payment  by  Sir  Robert  CunUflfe  into  wIbd. 
the  Bank  of  that  sum  in  discharge  of  the  purchase-money, 
Waring  should  be  let  into  possession ;  which  was  done  accord- 
ingly; and  stating,  that  17,852i!.  12«.  9i.,  reported  due  to 
Arabella  Trevor  upon  her  mortgage,  was  paid  to  her  upon  her 
executing  an  assignment ;  it  was  witnessed,  that  in  consideration 
of  20,000Z.  so  paid  by  Sir  Bobert  Gunliffe  and  the  12,500L  paid 
by  Waring,  the  several  parties  did  by  the  appointment  of  Waring 
and  his  wife  convey  the  premises  to  Sir  Bobert  Cunliffe,  his 
heirs  and  assigns,  subject  to  redemption  by  Waring,  his  heirs, 
executors  or  administrators,  on  payment  of  the  said  20,0002.  with 
interest  on  the  15th  of  October,  1771.  The  deed  contained  the 
usual  covenant  on  the  part  of  Mr.  Waring  for  payment  by  him, 
his  heirs,  executors,  or  administrators,  of  the  mortgage-money 
and  interest ;  and  he  also  executed  a  bond  of  the  same  date. 

By  indentures  of  lease  and  release,  dated  the  14th  and  15th  of 
February,  1786,  on  assignment  of  that  mortgage  the  premises 
were  conveyed  to  Sir  John  Hadley  D'Oyley  and  John  Scott 
Waring,  their  heirs  and  assigns  for  ever,  subject  to  a  proviso  or 
covenant  on  the  part  of  Richard  Hill  Waring  for  redemption  on 
payment  of  the  20,0002.  and  interest ;  and  he  also  executed  a 
bond  on  that  occasion. 

By  indentures  of  lease  and  release,  dated  the  15th  of  August, 
1791,  upon  a  farther  advance  of  10,0002.  by  Sir  *John  Hadley  [  •671  ] 
D'Oyley  and  John  Scott  Waring  to  Richard  Hill  Waring  he 
granted,  released,  and  confirmed,  to  them,  their  heirs  and 
assigns,  the  said  premises,  freed  and  discharged  from  the  proviso 
for  redemption  in  the  indentures  of  1786,  but  subject  to  a  proviso 
and  covenant  on  the  part  of  Richard  Hill  Waring  for  payment 
by  him,  his  heirs,  executors  or  administrators,  of  the  said  sum 
of  30,0002.  with  interest.  He  also  executed  a  bond  of  the  same 
date  in  the  penalty  of  60,0002.  for  payment  of  the  said  80,0002. 
agreeably  to  the  covenant. 

Richard  Hill  Waring  by  his  will,  dated  the  16th  of  January, 
1779,  after  giving  two  annuities,  and  reciting,  that  since  his  mar- 
riage he  had  purchased  to  him  and  his  heirs  the  manor  of  Ince,  but 
to  enable  him  to  do  so  had  mortgaged  the  same  and  other  lands 

K  2 
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Wabing  and  premises,  devised  all  J;^i8  estate  and  interest  therein,  subject 
Ward.  to  the  said  annuities,  and  such  other  annuities,  bequests,  and 
directions,  as  by  his  said  will  or  any  codicil  he  might  give, 
expressly  charging  his  said  estate  of  Ince  therewith,  to  his  wife 
for  life  without  impeachment  of  waste ;  and  after  her  death  to 
such  uses  and  purposes  as  she  being  sole  and  unmarried  should 
by  will,  or  otherwise,  as  therein  mentioned,  appoint,  subject 
as  aforesaid:  so  as  such  appointment  should  not  take  effect, 
till  such  parts  of  his  lands  in  Shrewsbury  as  were  in  mortgage 
to  Mary  Owen  should  be  discharged  therefrom ;  and  in  default 
of  such  appointment  then  to  his  own  right  heirs,  subject  as 
aforesaid ;  and  farther  reciting,  that  before  his  marriage  with 
his  ihen  wife  she  had  conveyed  all  or  a  considerable  part 
of  her  messuages,  lands,  &c.  in  the  county  of  Flint  to  trustees 
upon  trust,  that  they  should,  so  soon  as  the  testator  should 
require,  by  mortgage  thereof  raise  8,000Z.,  to  be  applied  in 
the  first  place  to  pay  off  the  principal  and  interest  of  a  mort- 
gage of  1,8502.  upon  his  estate  at  Oswestry,  such  mortgage  to  be 
thereupon  assigned  in  trust  to  attend  the  inheritance  of  the 
premises  therein  comprised  for  the  benefit  of  the  person,  to  whom 
the  same  was  by  the  same  indentures  limited,  the  residue  of 
which  8,000Z.  was  to  be  paid  to  the  testator,  his  executors, 
administrators  and  assigns,  he  thereby  directed,  unless  as 
thereinafter  provided,  that  the  trustees  should  as  soon  as 
convenient,  raise  such  S,0O0L  and  therewith  discharge  the 
mortgage,  and  pay  to  his  wife  the  residue  of  the  said  8,000/. ; 
which  he  gave  to  her,  together  with  all  the  rest  of  his  personal 
estate ;  upon  trust  to  discharge  all  his  debts,  for  which  at  the 
time  of  his  decease  he  should  not  have  given  real  securities,  and 
all  such  bequests  and  annuities  (not  including  those  before 
[  ♦672  ]  mentioned)  as  he  should  therein  or  *  by  codicil  give,  and  with 
which  he  should  not  expressly  charge  his  estate  in  Ince  ;  and  to 
keep  the  residue  of  the  said  8,0002.  and  of  all  other  his  personal 
estate  to  her  own  use :  provided,  that  if  she  should  by  any  other 
means  discharge  the  said  mortgage  and  his  said  debts,  and 
should  pay  all  such  bequests  and  annuities,  (hot  including  those 
before  granted),  the  said  8,0002.  need  not  be  raised,  as  aforesaid. 
By  indentures  of  lease  and  release,  dated  the  18th  and  14th  of 
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March,  1797,  declaring,  thai  the  sum  of  80,000L  was  the  money,  WAKura 
not  of  Sir  John  D'Oyley  and  John  Scott  Waring,  but  of  Mrs,  wabd. 
Hastings,  they  by  her  direction  assigned  20,000{.  to  Charles 
ImhofF,  son  of  Mrs.  Hastings,  and  two  thirds  of  the  premises 
comprised  in  the  indentures  of  1791  subject  to  redemption ;  and 
by  lease  and  release,  dated  the  11th  and  12th  of  May,  1797,  the 
remaining  interest  in  the  mortgage,  as  to  10,000Z.,  was  assigned 
to  Sir  John  D'Oyley  and  other  persons. 

The  testator's  wife  Margaret,  the  daughter  and  heir  at  law  of 
Sir  George  Wynne,  died  in  the  testator's  life ;  and  he  married 
again.  He  died  upon  the  20th  of  October,  1798 ;  leaving  John 
Scott  Waring,  his  heir  at  law.     The  testator's  widow  took  out 

administration  with  the  will  annexed ;  and  she  married 

Ward.  The  bill  was  filed  by  the  heir  at  law;  charging,  that 
the  mortgage  was  not  the  old  burthen  upon  the  estate,  when  the 
testator  purchased  ;  but  that  he  mortgaged  the  same  in  manner 
aforesaid;  and  he  personally  borrowed  80,000Z.;  and  pledged 
the  estate  as  a  collateral  security  for  repayment ;  and  did  not 
purchase  the  said  estate  or  any  part  thereof  subject  to  such  debt ; 
and  praying,  that  the  real  estate  might  be  exonerated. 

The  defendant  Ward  and  his  wife  by  their  answer  claimed  the 
personal  estate. 

Mr.  Lloyd,  Mr.  Ricliards,  and  Mr.  Short,  for  the  plaintiff : 

*  *  The  will  affords  no  inference  of  an  exemption  of  the  [  673  ] 
personal  estate  in  favour  of  the  next  of  kin.  The  recitals  of  the 
conveyance  and  the  order  are  to  the  same  effect.  That  mortgage 
to  Sir  Bobert  Cunliffe  is  clearly  an  encumbrance  imposed  by  the 
testator  himself ;  and  if  so,  the  personal  estate  is  first  liable ; 
unless  there  is  something  in  the  will  making  an  alteration. 
Perhaps  he  might  have  intended  his  personal  estate  to  go  to  his 
wife  discharged  from  the  incumbrances :  but  by  her  death  in  his 
life  that  bequest  lapsed.  The  personal  estate  therefore  is  not 
disposed  of  by  the  will;  and  must  be  applicable  to  this  debt 
imposed  by  the  testator  himself.    *    * 

Mr.  Sutton  and  Mr.  Steele,  for  the  defendants : 
First,  the  effect  of  the  will  is  expressly  to  charge  the  real 
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Wabiko      estate,  and  exempt  the  personal  estate :  but  if  the  Court  is 

Wasd.       against    the    defendants    upon    that,    secondly,    the    sum    of 

17,852Z.  12s.  9d.  was  the  whole  incumbrance  on  the  estate  at 

the  time  of  the  testator's  purchase ;  and  therefore  the  personal 

estate  is  not  applicable  to  that.    ♦    ♦    * 

[They  cited  TweddeU  v.  TweddeU,  2  Br.  C.  C.  101,  152.] 

[  675  ]  Mr.  Lloyd,  in  reply,  was  stopped  by  the  Court. 

The  Master  of  the  Bolls  : 

The  only  question  before  me  now  is  upon  the  will ;  whether  the 
personal  estate  is  discharged  from  the.  testator's  debts  secured 
by  mortgage.  I  have  a  pretty  strong  opinion  upon  the  other 
ppiot,!  that  has  been  argued  :  but  it  would  be  improper  to  decide 
that,  till  it  is  ascertained,  whether  the  personal  estate  is  sufficient 
for  those  charges,  to  which  under  the  circumstances  it  is  clearly 
liable. 

With  respect  to  the  question  now  to  be  determined,  I  have  no 
difficulty  in  declaring,  that  it  is  impossible  upon  this  will  to 
raise  any  presumption,  that  the  testator  meant  to  exempt  the 
personal  estate  in  favour  of  this  defendant  from  those  debts, 
which,  if  there  is  no  exemption,  will  be  a  charge  upon  it.  I 
could  refer  to  many  cases,  and  one  before  Lord  Thurlow,  that  is 
quite  analogous,  in  which  this  has  been  determined :  but  upon 
principle,  without  referring  to  the  authorities,  nothing  is  more 
clear,  than  that  if  there  is  any  gift  in  favour  of  a  particular  legatee, 
and  he  dies,  no  benefit  that  legatee  could  have  claimed,  if  he  had 
survived,  can  be  set  up  against  the  persons,  to  whom  the  estate 
'  would  come  subject  to  the  disposition  in  favour  of  that  legatee, 
[  *676  ]  if  he  had  lived.  If  for  instance  an  estate  *had  been  given  to  A. 
and  the  personal  estate  to  B.  exempt  from  debts,  that  exemption 
is  to  be  considered  as  intended  only  for  the  benefit  of  B.,  that  he 
shall  not  pay  those  debts,  to  which  he  would  be  liable,  if  no  such 
provision  had  been  made  ;  and  is  not  a  general  exemption  of  the 
personal  estate.     *    *    * 

t  It  was  subsequently  decided  by  was  liable  to  exonerate  the  mort- 

Lord  Eldox,  that  the  testator  had  gaged  estate  independently  of  the 

adopted  the  mortgage  debt  as  his  will  (7  Ves.  332).— 0.  A.  S. 
own,  and  that  his  personal  estate 
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CAMPBELL  r.   WALKERf  isoo, 

(5  Vesey,  678— 683;  13  Veeey,  601— 604.)  Jhc.Z. 

There  is  no  rule  that  a  trustee  to  sell  cannot  be  the  purchaser ;  but,  RolU  Qmrt, 

howoTer  fair  the  transaction,  it  must  be  subject  to  an  option  in  the  Abden,  H.B. 

ctBiui  que  truit,  if  he  comes  in  a  reasonable  time,  to  hare  a  re-sale ;  iso7. 

unless  the  trustee,  to  prevent  that,  purchases  under  an  application  to  June  6,  7. 

the  Court.    Costs  apportioned.  — 

Eldon,  L.  C. 

Edward  Hall  by  his  will  gave  all  his  freehold,  copyhold  and  [  678  ] 
leasehold,  estates,  and  all  his  personal  estate,  with  some 
exceptions,  to  have  and  to  hold  unto  John  Walker  and  William 
Clarke,  their  heirs,  executors,  and  administrators,  upon  trust,  as 
soon  as  conveniently  may  be  after  his  decease  to  sell  for  the  best 
prices,  that  can  reasonably  be  had ;  to  the  intent  that  all  his 
estate  and  effects  may  be  turned  into  money,  as  soon  as  con- 
veniently may  be  after  his  decease  ;  and  for  the  facilitating  and 
corroborating  any  sale  or  sales,  that  may  be  made,  the  testator 
declared,  the  receipt  of  his  said  trustees  should  be  a  discharge  to 
the  purchasers.  He  then  gave  particular  directions  for  selling  his 
estates  in  lots,  in  case  his  said  trustees  and  executors  shall  not  see 
cause  to  the  contrary :  the  Link  Farm  to  be  one  lot ;  the  Quarry 
Brewhouse  another.  Then  after  several  legacies  the  testator  gave 
all  the  residue  among  the  plaintiffs  at  their  ages  of  twenty-one. 

The  trustees  in  execution  of  the  will  proceeded  to  sell  the 
premises ;  putting  up  the  Link  Farm,  and  afterwards  the  Quarry 
Brewhouse  in  separate  lots  and  at  different  times.  The  Link 
Farm  was  purchased  by  John  Clarke  in  trust  for  William  Clarke, 
the  trustee,  for  1,4502.,  being  lOZ.  more  than  he  was  directed  to 
bid :  but  William  Clarke  agreed  to  take  it.  At  a  subsequent 
auction  John  Clarke  purchased  the  Quarry  Brewhouse  in  trust 
for  John  Walker  and  William  Clarke  for  6,310Z. 

The  bill  was  filed  on  behalf  of  the  residuary  legatees,  still 
under  age ;  praying,  that  the  sales  might  be  set  aside,  and  the 
premises  resold.  Upon  the  evidence  the  sales  were  perfectly  fair 
and  open.  It  was  declared  immediately  afterwards,  who  were 
the  purchasers.     The  premises  were  duly  advertised ;  and  several 

f  BoiweH  V.  Coaks  (1883)  23  Ch.  D.      (1886)  11  App.  Ca.  232,  55  L.  J.  Ch. 
302,  310,  52  L.  J.  Ch.  465  (aflarmed      761,  55  L.  T.  32. 
in  H.  of  li.  nom.  Coaka  v.  Boawell 
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campbeu.    bidders  were  present  at  the  sales.    It  was  also  in  evidence,  that 

walxeb.     the  trustees  endeavonred  to  persuade  the  tenant  of  the  Quarry 

Brewhouse  to  purchase  it.    At  a  previous  sale  the  trustees  had 

bought  that  lot  for  6,040Z. :  but  they  had  it  put  up  again ; 

determining  to  pay  that  sum,  if  it  should  not  produce  more. 

L  679  ]  Mr.  Lloyd  and  Mr,  Steele,  for  the  plaintiffs  cited  WhelpcUde 

V.  Cooki(m,\  Fox  v.  Mackreth,l  Crotce  v.  Ballard,^  and  Which* 
cote  V.  Lawrence  (3  Yes.  740). !| 

Mr.  Richards  and  Mr.  Huhbersty,  for  the  defendants : 

It  is  not  now  disputed,  that  the  trustee  may  be  the  purchaser. 
The  trustee  may  possibly  give  a  great  deal  more  than  the  value, 
pretium  afectionis.  The  Court  would  not  order  a  release,  if  it 
should  plainly  appear  to  be  for  the  benefit  of  the  cestui  que  trust, 
that  it  should  not  be  resold.  The  rule  therefore  is  not  universal : 
but  the  Court  will  require  the  trustee  to  shew,  that  it  is  not  for 
the  benefit  of  the  cestui  que  trust,  that  there  should  be  a  resale. 
Whichcote  v.  Lawrence  \\  is  a  very  particular  case.  The  plaintiffs 
there  produced  positive  evidence  of  fraud;  and  there  is  no 
case  of  this  sort,  in  which  the  allegations  of  the  bill  have  not 
been  sustained  by  evidence.  In  this  case  no  evidence  is  pro- 
duced by  the  plaintiffs ;  and  the  bona  fides,  with  which  the 
defendants  have  acted,  is  clearly  made  out  by  them.  Every 
thing  has  been  done,  that  could  be  done,  for  the  advantage  of 
the  estate ;  and  the  trustees  have  given  more  than  any  other 
person  would  give.  The  trustees  employed  a  person  to  bid  for 
them,  merely  to  avoid  the  inconvenience  of  deterring  other 
persons  from  bidding  against  them.  The  will  gives  special 
directions  to  sell ;  and  the  testator  himself  marks  out  the  lots. 
It  was  very  material  to  sell  in  that  way.  If  this  purchase  is  not 
established  under  these  circumstances,  trustees  will  feel  it 
extremely  dangerous  to  act  in  any  degree. 

t  1  Yes.  sen.  9,  stated  from  the  Be-  Loxjghbobouoh)  determined  the  case 

gister's  Book,  po»t  140.  independently  of  the  general  rule, 

I  2  B.  R.  55  (2  Cox,  320).  which  is  more   clearly  stated  and 

§  1  B.  B.  122  (1  Yee.  J.  215).  illustrated  in  the  present   case  of 

l|  That  case  turned  upon  special  Campbell  y.  Walker  than  in  any  pre- 

circumstanoes  which  in  the  opinion  vious  case. — 0.  A.  S. 

of   the   LOBD   CHA27CELLOR   (Lord 
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Masteb  of  the  Bolls  :  "  Campbell 

r. 

I  take  the  result  of  the  evidence  in  this  cause  to  be»  that  this  Walker. 
was  a  fair  bond  fide  sale,  liable  to  be  impeached  only  from  the 
circumstance,  that  the  purchasers  were  the  ^trustees ;  and  then  [  *6S0  ] 
it  is  a  very  important  question.  It  is  said  for  the  defendants, 
there  is  no  case  of  this  kind  without  evidence  to  impeach  the  sale 
in  itself.  Whether  that  is  so,  or  not,  the  question  is,  whether 
there  is  any  principle  for  such  a  bill  as  this,  filed  on  behalf  of 
infants,  calling  upon  the  trustees  under  a  will  to  permit  a  resale 
of  premises,  of  which  they  became  purchasers ;  alleging,  that  the 
premises  were  not  sold  at  the  utmost  value;  and  that  more 
might  have  been  got.  That  they  allege ;  but  have  not  proved  ; 
for  they  have  produced  no  evidence.  The  defendants  admit, 
they  were  trustees  and  purchasers,  but  at  a  fair,  open,  sale ;  and 
they  say,  they  gave  as  much  as  the  premises  appeared  to  be 
worth,  and  as  much  as  any  one  else  would  give ;  and  no  fraud, 
mismanagement,  or  negligence,  appears  before  the  Court.  Still 
the  plaintiffs  insist,  that  according  to  the  principle,  which  has 
prevailed  in  these  cas&s,  the  ce%iu%  que  trust  has  a  right  to  put  an 
end  to  this  sale ;  and  I  am  of  opinion,  the  rule  of  the  Court  does 
go  to  that  extent.  It  is  not  necessary  for  the  plaintiffs  to  oppose 
the  case  of  Whichcote  v.  Lawrence.  According  to  the  principle 
adopted  by  the  Lord  Chancellor  in  that  case  no  trustee  shall 
ever  be  permitted  to  gain  an  advantage  by  selling  to  himself :  if 
he  had  resold,  and  got  anything  by  the  resale,  he  should  not 
have  the  benefit  of  that.  What  is  the  benefit  of  retaining  the 
premises  ?  If  it  is  for  the  benefit  of  the  infants,  that  they  should 
be  resold,  the  difference  is  equally  gained  by  the  trustee.  The 
Lord  Chancellor's  doctrine  in  that  case  certainly  applies  to  a 
sale  of  premises,  of  which  the  trustee  is  still  in  possession.  The 
question  will  always  be,  whether  the  cestuU  que  trust  have  lain 
by ;  or  whether  there  has  been  any  ratification.  I  will  lay  down 
the  rule  as  broad  as  this ;  and  I  wish  trustees  to  understand  it ; 
that  any  trustee  purchasing  the  trust  property  is  liable  to  have 
the  purchase  set  aside,  if  in  any  reasonable  time  the  cestui  que 
trust  chooses  to  say,  he  is  not  satisfied  with  it.  The  trustee 
purchases,  subject  to  that  equity ;  that  if  the  cestuis  que  trust 
come  in  a  reasonable  time,  they  may  call  to  have  the  estate 
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Campbell    resold.    I  will  lay  down  the  rule  as  broad  as  that.    The  conse- 
Walkeb.     quence  will  be,  that  trustees  never  will  purchase  but  under 
certain  circumstances  ;  which  I  will  mention. 

These  trustees  were  bound  to  sell,  if  they  could  get  a  reason- 
able price.  They  did  everything  proper  to  pave  the  way  for  a 
sale.  They  had  a  valuation  made ;  and  they  determined,  as  was 
[  *68i  ]  their  *duty,  not  to  let  the  premises  go  for  less  than  that  valua- 
tion. Then  they  find,  no  one  goes  up  to  that  price ;  and  they 
purchased ;  and  they  are  very  right,  provided  they  bought 
subject  to  the  equity  I  mentioned.  The^  must  buy  with  that 
clog.  The  only  thing  a  trustee  can  do  to  protect  his  purchase  is, 
if  he  sees,  that  it  is  absolutely  necessary  the  estate  should  be 
sold,  and  he  is  ready  to  give  more  than  any  one  else,  that  a  bill 
should  be  filed,  and  he  should  apply  to  this  Court  by  motion  to 
let  him  be  the  purchaser.  That  is  the  only  way  he  can  protect 
himself ;  and  there  are  cases,  in  which  the  Court  would  permit 
it ;  as  if  only  500Z.  was  offered ;  and  the  trustee  will  give  1,000/. 
The  consequence  would  be,  the  Court  would  do  that,  which  this 
rule  is  calculated  to  procure.  The  Court  would  divest  him  of 
the  character  of  trustee ;  and  prevent  all  the  consequences  of  his 
acting  both  for  himself  and  for  the  cestui  que  trust;  for  the 
reason  of  the  rule  is,  that  no  man  shall  sell  to  himself :  a  case, 
in  which  it  is  impossible  for  the  Court  to  know,  that  he  did  not 
do  all  he  ought  to  have  done.  These  infants  had  not  the  guard 
they  ought  to  have  had  ;  that  the  trustee  should  not  act  for  his 
own  benefit ;  and  the  two  characters  should  not  be  united.  In 
no  other  way,  that  I  can  figure  to  myself,  except  that  I  have 
mentioned,  can  the  trustee  become  the  purchaser  without  being 
liable  to  be  called  upon  to  give  up  the  purchase.  I  perfectly 
agree  with  the  Lord  Chancellor.  It  was  a  perversion  of  the 
rule  to  say,  no  trustee  should  buy.  There  never  was  such  a 
rule. 

I  remember  a  case,  though  I  do  not  know  what  became  of  it, 
Price  V.  Byrn ;  in  which  the  cestui  que  trust  wanted  to  impeach  a 
sale  before  the  Master  of  ground-rents,  sold  twenty  years  before, 
and  bought  by  the  trustee  without  the  sanction  of  the  Court. 
Upon  that  case  I  said,  if  it  had  been  impeached  in  a  reasonable 
time,  perhaps  even  in  the  case  of  ground-rents  I  should  have  set 
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it  aside ;  and  consider  the  case  of  ground-rents.    They  speak  for    camfbbui 
themselves.     The  question  is,  how  many  years  purchase  they  are     Walkbb. 
worth.     Therefore  it  is  impossible  for  the  trustee  to  have  any 
management  as  to  the  value.    But  in  that  case  after  such  a 
length  of  time  I  would  not  set  it  aside. 

But  see,  how  dangerous  this  is.  It  is  impossible  to  know, 
whether  any  advantage  has  been  gained.  According  to  the 
Lord  Chakcsllob  the  only  question,  when  a  bill  was  filed,  is 
whether  any  advantage  has  been  gained  by  the  trustee ;  t  and  if 
♦bo,  he  shall  not  retain.  In  this  case,  therefore,  without  im-  [  •68fi  ] 
peaching  the  character  of  these  trustees,  and  admitting,  that 
they  acted  bona  fide,  I  must  hold,  that  they  purchased  subject  to 
the  equity  called  for  by  this  bill.  I  know,  it  very  often  turns  to 
the  disadvantage  of  the  infants :  but  I  cannot  help  that.  It  is 
better  to  adhere  to  the  general  rule.  If  eestuis  que  trust  should 
come  after  a  great  length  of  time,  finding  it  a  gaining  bargain,  I 
would  dismiss  the  bill.  But  in  this  case  they  are  infants  still. 
I  wish  it  to  be  understood,  upon  what  terms  trustees  may 
pnrchase,  so  as  to  be  protected  from  this  equity ;  and  I  repeat, 
there  is  no  other  way  than  that  I  have  mentioned ;  a  bill  filed ; 
and  the  trustee  saying,  so  much  is  bid ;  and  he  will  give  more. 
The  Court  would  examine  into  the  circumstances ;  ask  who  had 
the  conduct  of  the  transaction  ;  whether  there  is  any  reason  to 
suppose,  the  premises  could  be  sold  better ;  and  upon  the  result 
of  that  inquiry  would  let  another  person  prepare  the  particular, 
and  let  the  trustee  bid.  This  decision  has  no  reflection  whatso- 
ever upon  the  conduct  of  these  trustees ;  and  I  do  not  wish  to 
have  it  understood,  that  the  resale  is  a  reflection  upon  them  ;  or 
that  they  have  not  acted  bond  fide.  But  the  only  ground  of  my 
determination  is,  that  they  are  still  trustees  for  the  plaintiffs ; 
and  if  the  plaintiffs  choose  to  have  the  premises  resold,  they 
must  be  resold  ;  for  the  trustees  must  not  gain  any  advantage  by 
the  transaction. 

Let  it  be  referred  to  the  Master  to  inquire,  whether  it  is  for 
the  benefit  of  the  plaintiffs,  that  these  premises  shall  be  resold ; 

t  Lord    Eldon,    L.    C,    subse-      wards    Lord    Bosslyi^'b)   decision, 
quently  disavowed  this  interpreta-      see  post,  6  B.  B.  10  (6  Yes.  627). 
tionof  Lord  Lot70HBOBOUOH*8  (after- 
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Campbell 

r. 
Walkeb. 


[  *683  ] 


and  if  the  Master  shall  be  of  opinion,  that  it  will  be  for  their 
benefit,  declare,  that  they  shall  be  resold.  Let  the  trustees  have 
all  jnst  allowances ;  and  reserve  the  consideration  of  costs. 

Mr.  Alexander  (amicus  curia)  produced  the  following  statement 
of  Whelpdcde  v.  Cookson,  taken  from  the  register's  book.t 

There  was  no  charge  in  the  bill  to  this  point.  The  bill  was 
filed  by  a  creditor  against  the  defendants,  as  against  executors 
and  trustees.  The  defendants  in  their  answer  state  the  purchase 
by  public  auction ;  and  the  Court  as  to  this  part  of  the  case 
order  the  creditors  to  elect,  whether  they  will  abide  by  the 
purchase.  If  the  majority  of  them  elect  not  to  abide  by  the 
purchase,  then  it  was  to  be  put  up  again,  *and  sold  before  the 
Master :  the  trustee  to  account  for  the  profits ;  and  to  be  allowed 
his  principal  money,  with  interest  at  4  per  cent. ;  if  the  majority 
elect  to  abide  by  the  purchase,  the  trustee  was  to  account  for  the 
purchase-money  with  interest. 

The  Master  of  the  Bolls  upon  looking  at  this  statement 
said,  it  was  exactly  his  opinion. 


1807. 
June  0,  7. 


Kldon,  L.  C. 

[  13  Ves. 
601  ] 


Note. — The  cause  came  on  upon  the  Master's  report,  and  was 
heard  by  Lord  Eldon,  L.C.,  on  the  5th  and  7th  June,  1807.  The 
Master's  report  stated  that  the  estates  had  been  purchased  at  an 
undervalue,  and  the  purchase  was  accordingly  set  aside  with 
costs.  The  following  report  of  the  judgment  of  the  Lord  Chan- 
cellor is  taken  from  13  Ves.  pp.  601  &  604.— 0.  A.  S. 

Lord  Chancellor  : 

In  this  case  of  Campbell  v.  Walker,  I  understand,  that  Lord 
Alvanley  expressed  a  strong  opinion  upon  the  question  of  costs ; 
though  he  did  not  decide  it ;  and  the  decree,  reserving  the  costs 
generally,  is  perfectly  correct.  Where  infants  are  concerned,  I 
must  hold,  that  as  to  so  much  of  the  suit,  as  has  brought  back 
the  estate,  and  produced  a  re-sale,  for  their  benefit,  they  must 
obtain  that  relief  with  costs.    By  this  will  very  particular  direc- 

t  Beg.  Lib.  B.  1748,  folio  552. 
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tions  are  given  as  to  the  maimer,  in  which  the  sale  is  to  take  Campbem. 
place,  and  the  division  of  the  lots.  These  persons  were  there-  walkeb. 
fore  constituted  trustees  for  sale  for  the  benefit  of  these  infants. 
The  principle  has  often  been  laid  down,  that  a  trustee  for  sale 
may  be  the  purchaser,  in  this  sense ;  that  he  may  contract  with 
his  cestid  que  trusty  that  with  reference  to  the  contract  of  purchase 
they  shall  no  longer  stand  in  the  relative  situation  of  trustee  and 
cestui  que  trust ;  and  the  trustee,  having  through  the  medium  of 
that  sort  of  bargain  evidently,  distinctly,  and  honestly,  proved, 
that  he  had  removed  himself  from  the  character  of  trustee,  his 
purchase  may  be  sustained.  But  *in  this  case  the  trustee  could  [  *'C02  ] 
not  enter  into  such  a  contract;  as  the  cestuis  que  trust  were 
infants  ;  and  it  would  be  most  dangerous  to  hold,  that  a  trustee 
to  sell  for  the  benefit  of  infants,  bound  to  exert  all  his  skill,  and 
apply  all  his  knowledge  with  strict  integrity  for  their  benefit, 
may  exert  that  skill,  and  use  that  knowledge,  for  his  own  advan- 
tage ;  and  the  principle,  that  the  trustee  shall  not  buy  the  trust 
property  without  the  consent  of  the  cestui  que  trust,  is  properly 
applied,  when  the  very  purchase  made  by  the  trustee  is  evidence, 
that  he  means  to  deal  for  his  own  advantage. 

This  lot  was  put  up  to  sale  by  auction.  My  opinion,  formed 
upon  great  consideration,  is,  that  the  circumstance,  that  the 
sale  is  by  auction,  makes  no  solid  difference.  The  auctioneer  is 
nothing  more  than  an  agent  for  the  vendor.  It  is  impossible 
to  sift  the  propriety  and  justice  of  the  transaction  by  an 
investigation  of  all  the  circumstances  of  conduct  by  the  person, 
employing  the  auctioneer,  when  those  circumstances  can  be 
known  only  to  himself ;  and,  if  this  species  of  sale,  by  auction, 
is  to  destroy  the  principle,  what  happened  in  the  case  of  General 
Harris  proves  distinctly,  that  there  is  no  medium  of  sale,  that 
may  be  made  a  wider  inlet  to  fraud,  than  sales  by  auction. 

These  trustees  did  not  go  to  the  auction,  avowing,  that  they 
went  there  with  the  purpose  to  bid ;  and  t]iereby  giving  distinct 
evidence  to  all  persons  attending  for  the  same  purpose,  that  the 
trustees,  who  ought  to  know  the  value,  and  must  be  supposed  not 
to  have  brought  the  estate  to  sale,  before  they  had  obtained  that 
information,  were  at  least  so  far  convinced  of  the  value,  as  to  be 
induced  to  bid.     Instead  of  that  they  ^employed  a  person,  named      [  *603  ] 
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Campbell     Clarke,  who  did  not  then  declare,  for  whom  he  bid;  but  afterwards 
Walkkr      declared  himself  a  purchaser  for  another  person,  who  declared 
himself  a  purchaser  for  one  of  the  trustees. 

The  other  estate  consisted  of  leasehold  premises,  upon  which  a 
certain  number  of  years  were  to  run ;  and  the  actual  rent  was 
7001.  per  annum  :  the  infants  to  take  the  capital  at  the  expira- 
tion of  twenty-one  years.  The  sum  of  6,0402.  was  bid  for  that 
lot.  It  was  put  up  to  sale  again  ;  and  the  same  person,  Clarke, 
was  the  ostensible  purchaser  at  the  price  of  6,8102.  That  is 
pretty  decisive  evidence  of  the  consequences :  upon  the  latter 
sale  the  trustees  giving  evidence  upon  their  own  part,  that  they 
had  not  at  the  former  sale  bid  enough  :  therefore  bidding  more 
at  the  subsequent  sale.  After  the  second  sale  the  fact,  that  the 
trustees  were  the  purchasers,  was  disclosed.  Then  the  bill  in 
the  first  of  these  causes  was  filed :  the  trustees  by  their  answer 
stating  merely,  that  some  of  the  estates  were  sold ;  but  not  dis- 
closing, that  they  were  the  purchasers.  The  will  was  not  proved 
in  that  cause.  In  the  interim  the  bill  was  filed  in  the  cause  of 
Campbell  v.  Walker,  on  behalf  of  the  persons  entitled  to  the 
residue  ;  to  have  the  sales  undone ;  and  praying,  that  the  estates 
might  be  re-sold.  Lord  Alvanley's  opinion  was,  that  the  Courts 
acting  for  the  benefit  of  the  infants,  should  direct  an  inquiry^ 
whether  a  re-sale  would  be  for  their  benefit. 

That  direction  is  in  one  sense  a  confirmation  of  the  principle^ 
laid  down  by  me,  most  frequently  in  bankruptcy  ;  that,  if  it  is 
for  the  benefit  of  the  infants,  that  the  purchase  shall  not  be  dis- 
turbed, the  Court  will  not  disturb  it,  and  will  disturb  it,  if  that 
will  be  for  their  benefit.  That  principle,  open  to  considerable 
objection,  must  be  admitted ;  if  a  better  principle  cannot  be 
[  *604  ]  found.  The  objection  is,  *that  a  great  temptation  to  purchase  is 
afforded  to  trustees :  the  question,  whether  the  re-sale  would  be 
advantageous  to  the  cestui  que  trusty  being  of  necessity  determined 
at  the  hazard  of  a  wrong  determination. 

The  Master's  report  stated  the  value  of  one  of  these  estates  to 
be  nearly  double  the  price  given  by  the  trustee  ;  and  upon  the 
re-sale  it  actually  produced  double :  the  value  therefore  not 
resting  upon  a  mere  speculative  opinion  ;  but  established  by  that 
fact.    The  other  estate  did  not  produce  much  more  or  less  than 
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the  former  sale :  but  that  estate  actually  producing  a  rent'  of    Caxpbeli. 
700/.  per  annum,  the  profit  by  the  re-sale  must  be  considered     walker. 
with  reference  to  the  intermediate  income  between  the  sales,  and 
the  value  of  so  much  of  the  term  as  had  run  out ;  and  then 
the  benefit  to  the  infants  is  nearly  in  the  same  proportion  under 
the  second  sale. 

Upon  the  question  of  costs,  I  cannot  lay  down,  that  infants  are 
to  seek  such  relief  against  their  trustees  at  the  hazard  of  the 
expense  attending  it.  With  regard  to  so  much  of  the  suit  there- 
fore as  relates  to  calling  upon  the  trustees  to  submit  to  a  re-sale, 
and  the  consequential  directions,  the  relief  must  be  given  with 
costs.  As  to  the  other  parts  of  the  case,  there  is  no  ground  for 
charging  them  with  costs,  with  regard  to  those  accounts,  that 
must  have  been  taken,  if  the  sale  had  been  conducted  upon  other 
principles.  They  must  therefore  have  those  costs,  to  which  they 
would  in  the  ordinary  case  have  been  entitled.! 


EEYN0LD8,   Ex  parte. 

(5  Veeey,  707—708.) 

Assignees  of  a  bankrapt  removed  on  the  ground,  that  one  of  them  had 
purchased  the  bankrapt*8  estates  under  the  oommission  for  himself. 
A  re-sale  was  directed ;  and  the  purchaser  to  accoimt  for  a  profit  gained 
by  him  upon  a  re* sale  of  part:  but  he  was  discharged  from  the  pur- 
chase only  conditionally,  in  case  the  re-sale  should  produce  more. 

The  prayer  of  this  petition  was,  that  the  assignees  under  the 
commission  of  bankruptcy  might  be  removed ;  on  the  ground, 
that  one  of  them  had  himself  purchased  the  estates  of  the  bank- 
rupt under  the  commission  by  auction. 

Mr.  Romilly,  in  support  of  the  petition,  said,  that  according 
to  the  rule  now  established  by  Whichcote  v.  Lawrence  and  Camp- 
beU  v.  Walker, I  the  assignees  cannot  be  the  purchasers ;  even 
supposing  their  conduct  to  be  perfectly  fair  ;  which  he  denied. 

The  Attorney-General,  for  the  assignee,  who   purchased, 
insisted,  that  the  conduct  of  the  assignees  was  fair ;  but  admitted, 
t  See  next  ease.  X  See  preceding  ease. 
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Bbtkolds,    that  according  to  the  rule  now  established  they  could  not  be  the 

Ex  parte.  v 

*^        purchasers. 

Lord  Chakcellob  said,  clearly  they  could  not ;  and  ordered 
that  they  should  be  removed. 

Mr.  Piggotty  for  the  other  assignee,  who  did  not  purchase, 
contended  that  the  order  ought  not  to  extend  to  him. 

LoBD  Chancellor: 

He  permitted  his  co-assignee  to  purchase ;  and  being  a  party 
r  *708  ]  in  the  business,  it  is  not  fit  he  should  manage  *the  afiiairs  of  the 
creditors.    Therefore  both  of  them  must  be  discharged. 

Direct  the  estates  to  be  resold;  and  this  petition  to  stand 
over  in  the  meantime;  for  if  the  estates  should  not  sell  for 
more  than  the  assignee  has  given,  I  shall  hold  him  to  his  pur- 
chase ;  and  as  it  appears,  that  he  has  sold  part  for  75Z.  more 
than  he  gave  for  it,  he  must  also  account  for  that.  I  set  aside 
the  purchase  only  conditionally;  in  case  the  future  sale  shall 
produce  more. 


1800. 
Dee,  5. 
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JACKSON  V.  CATOK.t 

(5  Veaey,  688—692 ) 

Injunction  to  restrain  the  landlord  from  cutting  ornamental  trees  in 
a  lawn  during  the  term,  upon  his  conduct ;  amounting  to  a  consent  to 
the  tenant's  plan  of  improyement,  laying  out  the  lawn,  &c. 

A  deed  not  to  be  varied  by  parol  evidence  of  the  actual  agreement. 

Sending  a  surveyor  to  mark  out  trees  is  a  sufficient  ground  for  an 
injunction. 

The  plaintiff  was  assignee  of  a  lease,  dated  the  24th  of 
October,  1794,  of  certain  fields,  adjoining  his  dwelling-house  at 
Beckenham  in  Kent,  for  thirty  years,  granted  by  the  defendant ; 
reserving  all  trees  an,d  timber-like  trees  and  pollards  and  all 
plants  and  shrubs,  that  are  or  may  be  planted.  In  1795  or 
1796  the  plaintiff  laid  part  of  the  premises,  to  the  extent  of 
eleven  or  twelve  acres,  into  a  lawn  and  pleasure-ground ;  and  for 
that  purpose  removed  a  kitchen-garden  and  hedge-rows  at  a  con- 
siderable expense ;  planting  shrubberies,  and  making  walks,  &c. 

t  McManmT.  Cooke  (1887)  35  Ch.  D.  SU,  695,  53  L.  J.  Ch.  662. 
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The  bill  prayed  an  injunction  to  restrain  the  defendant  from     Jacksok 
catting  down  any  of  the  trees  upon  the  demised  premises  for      catob. 
the  remainder  of  the  term. 

The  defendant  by  his  answer  admitted,  he  was  informed  by 
the  plaintiff  of  his  intention  to  make  such  alterations ;  that  he 
(the  defendant)  saw  the  grounds,  while  the  alterations  were 
making ;  and  at  the  request  of  the  plaintiff  met  his  surveyor ; 
and  he  stated,  that  to  oblige  the  plaintiff  he  consented,  that  the 
trees  the  surveyor  considered  necessary  to  be  cut  according  to 
the  plan  should  be  cut ;  and  he  consented  generally  to  such  alter- 
ations as  the  plaintiff  pleased ;  and  the  trees  cut  were  carried 
away  by  the  defendant  as  owner. 

The  surveyor  proved  the  alterations ;  that  the  land  was  con- 
verted from  fields  into  a  lawn  and  paddock,  &c. ;  and  that  the 
•cutting  down  the  trees  now  left  in  clumps  would  destroy  the  [  ^689  J 
beauty  of  the  ground;  that  the  defendant  met  him  upon  the 
premises ;  and  consented  to  cutting  down  some  trees  and  leaving 
others  in  clumps ;  as  the  plaintiff  should  please ;  and  seemed 
pleased  with  the  plan. 

An  injunction  had  been  obtained ;  and  continued  to  the  hear- 
ing. The  bill  also  took  another  ground;  insisting,  that  the 
right  of  the  landlord  to  enter,  cut,  and  carry  away  the  trees, 
was  not  according  to  the  original  agreement,  in  support  of 
which  the  plaintiff  went  into  parol  evidence  of  a  conversation 
previous  to  the  execution  of  the  lease ;  in  which  the  defendant 
assured  the  lessee,  he  should  not  cut  the  timber ;  and  only 
reserved  it,  in  order  that  that  lease  might  be  uniform  with  his 
other  leases.  That  part  of  the  bill  was  given  up  at  the  hearing; 
and  the  relief  sought  was  confined  to  the  ornamental  trees 
upon  the  lawn,  &c. ;  which  was  laid  out  in  the  view  and  with 
the  consent  of  the  defendant.  The  defendant  denied  having  an 
intention  of  cutting  the  trees :  but  he  had  sent  a  surveyor  to 
mark  them. 

The  Attarney-General,  Mr.  Romilly,  and  Mr,  Bell,  for  the 
plaintiff : 

The  principle  of  equity  is,  that,  when  a  person  has  stood  by, 
seeing  the  act  done,  or  has  consented  to  it,  he  shall  not  exercise 
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Jaouok  ha  legal  right  in  opposition  to  that  permieaion.  The  East  India 
Gatok.  Company  v.  Vincent  ;\  Stiles  v,  Cowper.l  In  Brydges  v. 
KiWume,^  an  injunction  to  restrain  waste  was  refused  under  the 
following  circumstances.  In  1725  a  lease  had  been  granted; 
and  a  logwood-mill  was  erected.  In  1775  the  lease  was  renewed ; 
and  in  the  renewed  lease  the  mill  was  included  under  the 
description  of  a  logwood-mill.  Afterwards  the  lessee  altered  it 
to  a  cotton-mill  of  great  value.  The  bill  was  filed  by  the  land- 
lord; contending,  that  the  alteration  of  the  logwood-mill  to  a 
cotton-mill,  though  of  great  value,  was  waste ;  and  praying  an 
injunction.  There  was  no  stipulation  in  the  lease  of  1725  as  to 
what  the  mill  should  be.  Upon  the  conduct  of  the  plaintiff  in 
lying  by,  and  seeing  the  cotton-mill  erected,  and  afterwards 
approving  of  the  defendant's  planting  about  the  mill  Mr.  Justice 
[  *a90  ]  BuiiiiSB  refused  the  *inj  unction ;  and  mentioned  The  King  v« 
Tlie  Inhabitants  of  Butterton,\\  and  other  express  authorities,  that 
where  a  man  encourages  another  to  lay  out  money  upon  the 
supposition,  that  he  never  means  to  exercise  his  legal  rights,  this 
Court  will  not  permit  him  to  exercise  them.  That  was  also  the 
opinion  of  the  Court  of  Exchequer  in  Hardcastle  v.  Shqfto.^ 
This  injunction  therefore  ought  to  be  continued  during  the  re- 
mainder of  the  term ;  and  the  decree  ought  to  be  made  with 
costs ;  except  as  to  that  part  of  the  bill,  for  which  it  is  admitted 
there  is  no  ground. 

Lord  Chancellor  : 

There  was  a  case,  I  do  not  know  whether  it  came  to  a  decree, 
against  Mr.  George  Clavering ;  in  which  some  person  was  carry- 
ing on  a  project  of  a  colliery ;  and  had  sunk  a  shaft  at  a  con- 
siderable expense.  Mr.  Clavering  saw  the  thing  going  on ;  and 
in  the  execution  of  that  plan  it  was  very  clear,  the  colliery  was 
not  worth  a  farthing  without  a  road  over  his  ground ;  and,  when 
the  work  was  begun,  he  said,  he  would  not  give  the  road.    The 

t  2  Atk.  83.  Mr.  Justioe  Buller,  dtting  lor  the 

t  3  Atk.  692.  Lord  Chanoellor. 

§  June  6, 1792,  cited  from  a  manu-  ||  6  Term  Bep.  B.  B.  654,  3  B.  B. 

script  note,  upon  a  motion  for  an  261. 

injunction  to  restrain  waste,  before  %  1  Anst.  184. 
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end  of  it  was,  that  he  was  made  sensible,  I  do  not  know  whether     Jaoksox 
by  a  decree  or  not,  that  he  was  to  give  the  road  at  a  fair      catok. 
value. 

For  the  plaintiff : 

In  the  ease  of  Mr.  Russell,  another  case  of  a  colliery,  your 
Lordship  restrained  the  proceedings  upon  the  same  ground. 

Mr.  Mansfield  and  Mr.  Richards,  for  the  defendant : 

The  cases  cited  are  not  applicable.  They  all  go  upon  this : 
that  the  party  was  availing  himself  of  money  laid  out ;  having 
permitted  the  other  to  act,  as  if  the  lease  he  had  was  a  good 
lease.  In  the  case  of  the  cotton-mill  the  answer  was,  that  the 
plaintiff  had  suffered  the  defendant  to  lay  out  his  money  upon 
that  project ;  and  therefore  should  let  it  go  on.  In  this  case  the 
plaintiff  knew,  this  defendant  could  exercise  this  right.  Con- 
templating these  improvements  why  did  not  he  enter  into  some 
commnnication  upon  the  subject?  Not  a  word  passes.  The 
right  remains  in  exactly  the  same  state.  It  is  his  own  fault  for 
not  stipulating,  that  these  trees  never  should  be  cut.  A  decree 
restraining  this  clear  legal  right,  as  to  which  no  treaty  ever  took 
place,  would  go  farther  than  the  Court  has  ever  gone.  There  is 
no  evidence  that  the  plaintiff  *would  not  have  made  a  la^n,  if  [  *69i  ] 
these  trees  had  not  been  on  the  land.  It  does  not  appear,  there- 
fore, that  expense  has  been  incurred  in  respect  of  the  supposed 
engagement  of  the  defendant  not  to  cut  the  trees ;  and  in  that 
point  this  case  is  distinguished  from  all  the  others.  There  can 
be  no  objection  to  taking. an  account  of  these  trees.  The 
evidence  does  not  go  farther  than  that :  it  is  not  said,  that  there 
is  any  intention  to  cut  them;  and  the  defendant  denies  such 
intention.  The  ground  of  the  bill  therefore  is,  quia  timet, 
without  reason.  Much  the  greatest  part  of  the  bill  is  that, 
now  given  up,  attempting  to  correct  the  lease  by  parol  evidence. 

The  Attomey-Oeneralj  in  reply : 

In  Brydges  v.  KUbume  the  plaintiff  sustained  a  real  injury ; 
for  his  house  had  a  view  of  the  water  in  Beddington  Park; 
which  was    intercepted    by  the    cotton-mill:    but  as  he  had 
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Jackson     suffered  the  thing  to  go  on,  that  did  not  prevail.    Why  did  not 
Catob.      this  defendant  say,  he  would  cut  these  trees. 


Lord  Chancellor: 

I  never  ask  more  upon  an  application  for  an  injunction  than 
that  a  surveyor  has  been  sent  to  mark  out  trees.  I  do  not  wait, 
till  they  are  cut  down. 

I  do  not  feel,  that  there  is  any  distinction,  that  would  take 
the  case  out  of  the  principle  of  all  these  cases,  that  have  been 
alluded  to ;  and  more  particularly  that  of  Brydges  v.  KUbume. 
That  case  comes  very  nearly  up  to  this ;  for  there  was  a  demise 
of  the  logwood-mill  at  a  given  rent.    Without  doubt  Brydges  had 
a  right  to  say,  the  defendant  should  not  put  a  cotton-mill  there ; 
for  it  might  be  extremely  prejudicial ;  bringing  a  manufacture 
there  that  might  be  extremely  burthensome  to  the  parish.    The 
absolute  right  in  this  case  goes  as  well  to  cut  down  all,  that  the 
plaintiff  plants.    The  reservation  of  the  timber  is  in  very  ample 
terms.    It  would  be  wrong:  that  proposition  strikes  everyone 
forcibly ;  not,  that  it  would  be  ungentleman-like,  but,  dishonest, 
morally  wrong ;  binding  a  man  of  a  much  coarser  nature  than 
this  defendant.     In  the  case  of  the  cotton-mill  it  was  taking 
advantage  of  an  interest  created.    Is  it  not  just  as  competent  to 
the  Court  to  prevent  an  injury  arising  from  mere  spite  as 
to  prevent  him  from  doing  it  in  order  to  put  money  in  his 
pocket?    The  objection,  that  the  plaintiff  knew  the  infirmity  of 
the  title,  and  should  have  taken  a  security,  applies  to  all  the 
[  *692  ]       cases :  but  it  is  very  strong  here ;  *for  he  must  have  seen,  his 
intention  to  beautify  the  place  could  not  be  executed  without 
the  assent   of    the  defendant.    He  acts  upon  it;    sends    his 
surveyor;  and  it  is  a  solid  improvement  of  the  estate.    The 
defendant    has    the    benefit  of  it;    ameliorating,  not  merely 
beautifying.    The  only  question  is,  whether  he  shall  be  allowed 
to  indulge  his  humour  to  exercise  that  right  under  such  circum- 
stances.   I  have  no  difficulty  in  enjoining  him :  but  it  is  upon 
his  conduct  since  the  execution  of  the  lease,  not  upon  the 
evidence  of  the  conversation  as  to  the  agreement. 

Both  parties  pressing  for  costs,  the  Lord  Chancellor  said,  the 
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decree  must  be  without  costs  undoubtedly;  the  other  part  of 
the  bill  being  clearly  wrong ;  and  it  would  be  better  to  give  no 
costs  on  either  side  than  to  inflame  them  farther  by  giving  costs 
each  way. 


Jackson 

V. 

Catob. 


THE  MAEQUIS  OF  HEETFORD   v.  BOOEE. 

(5  Vesey,  719—720.) 

A  vendor  cannot  oome  at  any  distance  of  time  for  a  performance :  but 
upon  a  biU,  filed  fourteen  months  after  the  correspondence  upon  the 
objections  to  the  title  ceased  by  the  defendant's  returning  no  answer  to 
the  last  letter,  calling  for  a  distinct  answer,  and  threatening  a  bill,  and 
the  auctioneer  not  having  been  called  on  to  return  the  deposit,  it  was 
referred  to  the  Master. 

• 

The  bill  was  filed  for  the  specific  performance  of  an  agreement 
for  the  purchase  of  an  estate.  Upon  the  25th  of  October,  1792, 
the  defendant  purchased  by  auction  an  estate  at  Exning  in  the 
county  of  Stafford,  belonging  to  the  Marquis  of  Hertford,  for 
780Z.  ;  and  paid  a  deposit  of  6  per  cent.  By  the  conditions  of 
^le  the  remainder  of  the  purchase-money  was  to  be  paid,  and 
the  conveyance  executed,  on  or  before  the  6th  of  April  following. 
The  abstract  was  delivered  on  the  26th  of  February ;  and  objec- 
tions were  taken  to  the  title  by  the  defendant's  solicitor,  as  not 
covering  the  whole  of  the  premises  described  in  the  particular. 
Upon  that  subject  a  correspondence  took  place  between  the 
solicitors ;  beginning  upon  the  15th  of  April,  1793.  The  vendor 
went  upon  evidence  of  uninterrupted  possession  for  sixty-seven 
years  of  the  acres  in  question,  and,  since  1749,  under  a  receiver 
appointed  by  the  Court.  The  correspondence,  as  it  appeared  in 
evidence  by  admission,  continued  down  to  the  3rd  of  December, 
1793 ;  and  the  plaintiff's  solicitor  by  a  letter,  dated  the  29th  of 
November,  1793,  threatened  to  file  a  bill ;  which  was  not  actually 
filed  till  the  25th  of  January,  1796. 

The  defendant  by  his  answer  submitted  upon  the  correspond- 
ence, that  by  the  conduct  of  the  plaintiffs  and  their  inability  or 
neglect  to  shew  a  good  title  to  the  premises  the  defendant  has 
suffered  material  inconvenience ;  having  purchased  the  premises 
for  his  residence  ;  and  that  he  was  induced  to  consider  the  con- 


1801. 
IH,  6. 

LOUOH- 

BOBOUGH, 

L.C. 

[719] 


150 


1601.    CH.    5  VESEY,  719—720. 


The 
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tract  abandoned ;  and  that  at  this  distance  of  time  and  under 
the  circamstances  he  ought  not  to  be  compelled  to  perform  it. 

At  the  hearing  the  plaintiffs  proved  a  continuance  of  the  cor- 
respondence down  to  November,  1794 ;  in  which  month  the  last 
letter  was  written  by  the  plaintiff's  solicitor ;  calling  for  a  dis- 
tinct answer ;  and  saying,  that  otherwise  he  must  be  under  the 
necessity  of  filing  a  bill.  To  that  letter  no  answer  was  returned 
by  the  defendant,  nor  was  any  notice  given  to  the  plaintiff,  that 
he  considered  the  contract  abandoned :  nor  had  he  brought  any 
action  for  the  deposit ;  which  ttill  remained  in  the  hands  of  the 
auctioneer. 


[  720  ]  The  Attorney 'General  and  Mr.  Fonblanque  for  the  plaintiffs  : 

Mr.  Piggott  and  Mr.  Raynxford,  for  the  defendant : 

The  delay,  that  occurred,  since  the  bill  w^as  filed,  certainly  was 
accidental ;  proceeding  from  the  derangement  of  the  affiairs  of 
the  defendant's  solicitor;  who  absconded  some  time  ago.  No 
advantage  therefore  can  be  taken  of  that.  But  the  time,  that 
elapsed  previously  to  the  filing  of  the  bill  from  the  termination 
of  the  correspondence,  was  a  period  of  fourteen  months ;  which 
is  quite  a  sufficient  answer  to  the  bill  within  the  principle  estab- 
lished by  Lloyd  v.  Collett.\  The  observation  t  of  the  Master  op 
THE  Rolls  in  Fordyce  v.  Ford^  that  he  hopes,  it  will  not  be 
gathered  from  hence,  that  a  man  is  to  enter  into  a  contract,  and 
think,  that  he  is  to  have  his  own  time  to  make  out  his  title, 
applies  particularly  to  this  case. 

The  Attorney-General^  in  reply  : 
In  all  those  cases,  in  which  the  Court  held,  that  the  vendor 


t  4  Br.  C.  C.  469.  In  Milward 
T.  Earl  Thanet,  at  the  Bolls,  March 
the  24th,  1801,  the  bill  for  a  specific 
performance  was  dismissed.  The 
parties  differed  as  to  the  construc- 
tion of  the  agreement,  and  the  bill 
was  delayed  for  seven  years.  Lord 
Alvaxlet,  then  Master  of  the  Bolls, 
observed,  that  Lord  Kektox  was  the 
first,  who  set  himself  against,  the 


idea  that  had  prevailed,  that,  when 
an  agreement  was  entered  into,  either 
party  might  come  at  any  time :  but 
that  it  is  now  perfectly  known,  that 
a  party  cannot  call  upon  a  court  of 
equity  for  a  specific  pexfonnanoe* 
unless  he  has  shewn  himself  ready, 
desirous,  prompt,  and  eager. 
t  4  Br.  C.  C.  49a 
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had  not  a  right  to  compel  a  performance  of  the  contract,  he        Thb 
had  not  produced  a  title.    In  this  case  a  good  title  was  made    n^rvoiat 

LoBD  Chancellor: 

I  am  veiy  much  inclined  to  the  general  idea  adopted  in  these 
cases ;  that  a  vendor  is  not  to  come  at  any  distance  of  time :  bnt 
in  this  case  they  took  steps  with  expedition ;  put  the  defendant 
in  possession  of  the  abstract ;  to  which  objections  were  taken ; 
which  might  have  been  obviated.  Every  thing  was  done  by  the 
plaintiffs  to  avoid  a  suit :  the  last  act,  calling  for  a  distinct 
answer;  and  saying,  that  otherwise  they  most  be  under  the 
necessity  of  filing  a  bill.  They  take  a  good  deal  of  time  upon 
that:  but  one  can  easily  imagine,  circumstances  might  have 
happened,  thc^t  would  have  made  it  peevish  to  have  done  it 
immediately. 

I  do  not  think,  I  can  avoid  sending  this  to  the  Master. 


LADY  ELIBANK  v.  MONTOLIEU.f 

(5  Vesey,  737—744.) 

Upon  the  bill  of  a  married  woman,  entitled  to  a  share  of  the  personal 
efltate  as  one  of  the  next  of  kin  of  the  intestate,  against  her  husband, 
and  the  administrator,  the  latter  claiming  to  retain  towards  satisfaction 
of  a  debt  by  bond  from  the  husband  to  him,  it  was  declared,  he  was  not 
entitled  to  retain ;  but  that  the  plaintiff's  share  was  subject  to  a  farther 
provision  in  fayour  of  her  and  her  children;  the  settlement  on  her 
marriage  being  inadequate  to  the  fortune  she  then  possessed ;  and  it  was 
referred  to  the  Master  to  see  a  proper  settlement  made  on  her  and  her 
children ;  regard  being  had  to  the  extent  of  her  fortune  and  the  settle- 
ment already  made  upon  her. 

In  1795  Lady  Cranstown  died  intestate;  possessed  of  large 
personal  property ;  leaving  two  brothers  and  two  sisters  her  next 
of  kin.  Lewis  Montolieu,  one  of  her  brothers,  took  out  letters  of 
administration  to  her. 

The  bill  was  filed  by  Lady  Elibank,  one  of  the  sisters,  against 
her  husband  Lord  Elibank  and  against  Montolieu ;  praying  an 
account  of  the  plaintiff's  share,  and  that  it  may  be  settled  on  her 
and  her  family. 

f  Tnn  Briant  (188S)  39  Ch.  D.  471, 67  L.  J.  Gh.  953. 
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Last  The  defendant  Montolieu  by  bis  answer  claimed  to  retain  Lady 

V,  Elibank's  share  towards  satisfaction  of  the  debt  due  to  him  from 

Montolieu.  j^^^^  EUbank  by  two  bonds :  one  dated  the  81st  of  May,  1788, 
t  ^^^  ^  for  12,217Z.  98.  9d. :  the  other,  dated  the  14th  of  November, 
1794,  for  1,000Z. ;  upon  the  ground  of  the  provision  made  for  the 
plaintiff  by  the  settlement  previous  to  her  marriage  with  the 
defendant  Lord  Elibank  in  1776.  By  that  settlement  the  sums 
of  12,000Z.  and  5,000Z.  New  South  Sea  Annuities  were  settled  in 
trust  for  Lord  Elibank  for  life ;  and  after  his  decease  for  Lady 
Elibank  for  life  as  a  jointure  and  in  lieu  of  dower  or  thirds ;  and 
after  the  decease  of  both  in  trust  for  the  children.  The  sum  of 
4,000Z.  New  South  Sea  Annuities  were  settled  in  trust  for  her 
separate  use  for  life,  and  after  her  death  for  her  children ;  and 
2,000Z.  5  per  cent.  Bank  Annuities  for  her  separate  use  for  life, 
and  after  her  death  for  her  children,  as  she  should  by  will 
appoint.  All  these  sums  were  her  property  before  marriage. 
The  settlement  also  gave  her  some  contingent  interests. 

Li  the  entail  of  Lord  Elibank's  estate  a  power  was  reserved  to 
charge  200Z.  a-year  jointure,  and  50Z.  a-year  to  each  of  his 
younger  children,  not  exceeding  in  the  whole  200Z.  a-year,  under 
a  condition,  that  the  estate  should  be  chargeable  with  only  one 
jointure  at  a  time ;  and  that,  if  the  power  of  charging  for  chil- 
dren had  been  exercised  by  a  preceding  heir  in  tail,  the  heir  in 
possession  should  not  charge  for  his  younger  children.  The 
defendant  Lord  Elibank  by  his  answer  stated,  that  a  former 
Lord  Elibank  did  charge  to  the  full  extent  of  that  power. 

The  Solicitor-General,  Mr.  Grant,  and  Mr.  Alexander,  for 
the  plaintiff: 

The  plaintiff  desires  an  account  of  the  personal  estate  of  Lady 
Granstown ;  and  that  a  provision  may  be  made  for  her.  The 
defendant  Montolieu  insists,  that  is  not  to  be  done ;  because  he 
is  a  creditor  of  her  husband  ;  contending,  that  this  case  is  out  of 
the  usual  rule,  upon  which  the  Court  acts  for  a  wife ;  and  that 
there  is  no  necessity  to  come  to  this  Court:  the  fortune  not 
being  in  Court,  nor  under  the  control  of  the  Court.  *  *  * 
[  740  ]  Suppose,  the  husband  could  sue  at  law,  this  defendant  could 

not  make  this  defence ;  that  he  will  not  pay ;  but  will  keep  this 


1799.    CH.    5  YESEY,  740—742.  153 

fond  in  satisfaction  of  the  husband's  debt  to  him ;  for  it  is  clear,        hmr 

Tf  Y  in  A  NIT 

at  law  a  creditor  of  the  husband  cannot  set-off  the  husband's  debt  «. 

against  the  demand  of  the  husband  and  wife  ;  and  being  entitled  W<>^o^i»u- 
in  her  right  he  must  sue  with  her.     Still  less  should  he  be  per- 
mitted to  retain  in  equity  upon  that  ground ;  for  where  he  is 
permitted  to  avail  himself  of  the  legal  right,  the  right  must  be 
clear.     *     * 

[In  the  present  state  of  the  law  it  is  thought  unnecessary  to 
state  the  arguments  of  counsel  more  fully,  or  to  refer  to  the 
numerous  earlier  cases  cited  by  them.] 

The  Attorney 'General,  Mr.  Mansfield,  and  Mr.  W,  Agar,  for       [  741  ] 
the  defendant  Montolieu : 

The  objection  to  the  form  of  the  suit  would  merely  occasion 
delay ;  and  a  bill  would  be  filed  in  their  joint  names. 

There  is  no  case,  in  which  the  Court  has  decreed  against  a 
trustee,  who  had  paid  the  husband  without  suit,  that  the  wife 
had  an  equity  to  charge  the  trustee.  *  *  All  the  instances 
are,  where  the  person  has  refused  to  pay,  unless  compelled  by 
a  court  of  equity.  That  gives  the  jurisdiction  ;  and  none  can  be 
produced,  where  the  executor  has  been  prevented  from  paying 
to  the  husband,  if  he  chose  to  do  so ;  or  where  having  paid  to 
the  husband  he  has  been  charged  as  upon  a  breach  of  duty 
by  reason  of  that  payment,  and  made  to  refund.     *    * 

This  case  is  certainly  new  in  the  circumstance,  that  the 
husband  is  debtor  to  the  other  defendant :  but  if  he  could  have 
paid  the  husband,  and  the  Court  would  not  have  made  him 
refund,  there  can  be  no  difference  from  his  retaining  against  the 
husband.  Suppose,  Lord  Elibank  had  sued,  and  the  equity  of 
the  wife,  having  a  very  large  provision,  was  out  of  the  question, 
this  Court  would  never  compel  the  administrator  to  pay  that 
share  to  his  debtor,  unless  the  latter  would  allow  the  debt.  This 
Court  goes  infinitely  beyond  Courts  of  Law  as  to  set-off.  It 
would  be  strange  to  permit  the  wife  to  intervene  against  the 
administrator  retaining,  where  she  could  not  intervene  to  prevent 
his  paying  her  husband  and  the  husband  paying  his  debt  out  of 
that.  *  *  There  is  no  instance  of  a  bill  by  the  wife  against  [  742  ] 
her  husband  to    have  the   property  settled    to  her   separate 
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Ladt       use;  which  is  the  object  of  this  bill.    This  property,  thoagh 
Blibakk     gubject  to  the  equity  of  the  wife,  is  the  property  of  the  husband. 

HONTOLIBU. 

The  SoUcitor-Generalj  in  reply  : 

*  *  The  rule  is  clear,  that,  wherever  the  husband  becomes  en- 
titled to  sue  in  right  of  his  wife,  she  must  consent,  that  he  shall 
have  it,  or  he  is  under  the  necessity  of  making  a  settlement ;  unless 
the  Master  is  of  opinion,  that  the  settlement  already  made  by  the 
husband  is  such  as  to  answer  all  the  purposes  of  the  wife.    *    * 

[  743  ]       Lord  Chancellor  : 

I  wish  to  consider  this  case. 

1801.        Lord  Chancellor: 

'    *  The  only  difficulty  I  had  in  this  cause  was  upon  the  form  of 

the  suit ;  whether  a  married  woman  by  her  next  friend  could  be 
the  plaintiff  in  this  Court.  With  respect  to  the  point  made  by 
the  answer  of  Montolieu,  that  he  had  a  right  to  retain  against 
the  debt  of  the  husband,  being  possessed  of  the  fund  as  adminis- 
trator, and  the  wife  being  one  of  the  next  of  kin,  I  am  very 
clearly  of  opinion,  the  defendant  had  no  right  to  retain.  The 
administrator  is  trustee  for  the  next  of  kin :  the  plaintiff  being 
one  of  them,  if  she  has  any  equity  against  her  husband  with  regard 
to  this  money,  that  equity  will  clearly  bar  any  right  of  retainer 
he  can  set  up  to  the  property,  of  which  he  became  administrator. 
With  respect  to  the  only  difficulty  I  had,  upon  the  point  of  form, 
if  she  is  entitled,  and  there  is  no  way  of  asserting  her  right 
against  her  husband  except  by  a  bill,  that  objection,  I  think,  does 
not  weigh  much.  If  the  defendant  Montolieu  had  done  what 
would  have  been  the  natural  thing,  and  the  right  thing,  and  what 
he  certainly  would  have  done,  but  for  his  own  interest,  he  would 
have  been  the  plaintiff,  desiring  the  Court  to  dispose  of  the  fund, 
and  for  her  benefit,  to  protect  her  interest  in  it.  Then  upon  all  the 
circumstances  it  is  very  clear,  if  it  had  come  before  the  Court,  it 
would  have  be^  matter  of  course  to  have  pronounced  upon  her 
equity  upon  the  bill  of  the  administrator,  praying,  that  the  money 
in  his  hands  might  be  properly  disposed  of ;  and  I  would  not  have 
suffered  this  money  to  be  paid  to  Lord  Elibank  without  making  a 
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{wovision  for  her ;  for  the  provision  upon  her  marriage  was  clearly       ladt 
not  adequate  to  her  fortune ;  and  it  is  clear,  that  proviBion  was  «. 

made  upon  the  expectation,  that  by  circumstances  to  occur  in  his  Mohtoliku. 
iamily  there  would  be  an  opportunity  to  do  better  for  her  at  a  future 
period.    The  difficulty  was,  that  it  is  very  unusual  in  point  of  form ; 
the  bill  coming  on  the  part  of  the  wife  instead  of  the  husband. 

Declare,  that  the  defendant  Montolieu  is  not  entitled  to  retain  [  744  ] 
in  satisfaction  of  the  debt  due  from  the  defendant  Lord  Elibank 
to  him ;  but  that  the  distributive  share  of  Lady  Cranstown's 
fortune,  accruing  to  the  plaintiff  as  one  of  her  next  of  kin,  is  sub- 
ject  to  a  farther  provision  in  favour  of  the  plaintiff  and  her  chil- 
dren ;  the  settlement  made  upon  her  marriage  being  inadequate 
to  the  fortune  she  then  possessed.  Refer  it  to  the  Master 
to  take  the  accounts,  and  to  see  a  proper  settlement  made 
upon  the  plaintiff  and  her  children;  regard  being  had  to  the 
extent  of  her  fortune  and  the  settlement  already  made  upon  her. 

[For  the  subsequent  proceedings  in  1804  by  the  children  of 
Lady  Elibank  consequent  upon  her  death  (10  Yes.  84)  see  a  later 
volume  of  the  Revised  Reports.] 


GELLOB. 

[760] 


SOMERVILLE  v.   LORD   SOMERVILLE.  isoi. 

Jan.  24, 2«, 

BAYNTUN  V.   LORD  SOMERVILLKt  ^7. 

(5  Veaey,  750—792.)  Ihh^. 

The  snccessioxi  to  tHe  personal  estate  of  an  intestate  is  regulated  by   abdbn  M.R. 
the  law  of  that  place,  which  was  his  domicil  at  the  time  of  his  death.         for  the 
For  that  purpose  there  can  be  but  one  domicil ;  and  the  Lex  loci  ret  »U(b  ^^??,  ,S.?^^* 
does  not  prevail. 

The  mere  place  of  birth  or  death  does  not  constitute  the  domicil.  The 
domicil  of  origin,  which  arises  from  birth  and  connections,  remains, 
imtil  clearly  abandoned  and  another  taken. 

In  the  case  of  Lord  Somerville,  of  two  acknowledged  domidls,  the 
family  seat  in  Scotland,  and  a  leasehold  house  in  London,  upon  the  cir- 
camstanoes  the  former,  which  was  the  original  domicil,  prevailed. 

A  new  domicil  cannot  be  acquired  during  pupilage,  or,  until  the 
person  is  euijurU, 

The  question  in  these  causes  was,  whether  the  distribution-  of 
the  personal  estate  of  the  late  Lord  Somerville,  who  died  intes- 
tate»  seised  of  real  estates  in  Scotland  and  in  Gloucestershire,  and 

t  ExparU  Cunningham  (1884)  13  Q.  B.  D.  418,  53  L.  J.  Ch.  1067. 
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SoMEBTiLLE  possessed  of  personal  property  in  the  English  funds  to  a  very 

LoBD       large  amount,  should  be  made  according  to  the  law  of  Scotland 

SoMEBviLLE.  ^^  jj^^  j^^  ^j  England.    The  claimants  by  the  law  of  Scotland 

were  his  Lordship's  nephews  and  nieces  of  the  whole  blood, 
exclusive  of  Lord  Somerville,  as  being  the  heir  at  law  entitled  to 
the  real  estates.  They  were  the  children  of  the  intestate's 
deceased  brother  and  sister  of  the  whole  blood,  Colonel  Somer- 
ville  and  Ann  Whichmore  Burgess.  Sir  Edward  Bayntun,  half- 
brother  to  the  intestate,  being  the  surviving  son  of  Lady  Somer- 
ville  by  a  former  marriage,  and  two  nephews  and  two  nieces,  of 
the  half-blood,  being  the  children  of  a  deceased  brother  and  sister 
of  the  intestate  by  a  former  marriage,  claimed  to  participate  in  the 
distribution  under  the  law  of  England.  Lord  Somerville  obtained 
letters  of  administration. 

The  following  circumstances  were  established  by  the  evidence. 

That  branch  of  the  Somerville  family,  from  which  the  late 
Lord  was  directly  descended,  had  been  wholly  settled  in  Scotland 
[  •Tsi  ]  above  *six  centuries.  His  father,  James,  Lord  Somerville,  first 
came  to  England  in  1721  at  the  age  of  twenty-three,  for  the 
purpose  of  prosecuting  his  claim  to  the  barony  of  Somerville ; 
which  he  established  in  May,  1728.  In  1724  he  married  Mrs. 
Bolt  of  Spye  Park ;  where  he  resided  with  her  on  her  estate  till 
1726 ;  when  he  returned  to  Scotland.  His  daughter  Ann  was 
bom  during  that  residence  in  England.  He  continued  in  Scot- 
land, where  his  two  sons  the  late  Lord  Somerville  and  Colonel 
Somerville  were  bom,  till  1781 ;  in  which  year  he  went  to  Bristol 
on  account  of  Lady  Somerville's  health.  In  1782  he  returned  to 
Scotland ;  and  continued  there  till  Lady  Somerville's  death  in 
1734  ;  when  he  went  to  England  to  bury  her  and  to  surrender  her 
estate  to  Sir  Edward  Bayntun,  one  of  her  sons  by  a  former 
marriage.  In  1786  Lord  Somerville  married  again ;  and 
immediately  returned  to  his  residence  in  Scotland  ;  where  he 
continued  till  1741;  when  he  was  elected  one  of  the  Sixteen 
Peers ;  and  came  up  to  attend  Parliament ;  and  resided  three 
winters  in  London  for  that  purpose,  going  in  summer  to  his 
estate  in  Scotland.  In  1744  being  appointed  a  Lord  of  Police  in 
Scotland,  he  went  to  reside  there ;  discontinuing  from  that  time 
his  Parliamentary  attendance.    He  continued  in  Scotland,  till  he 
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vent  to  England  in  1760  or  1761  to  be  presented  to  the  King  and  Sokkbtillb 

mm 

to  visit  his  daughter.    After  passing  six  weeks  in  England  on       lohd 
that  occasion  he  returned  to  Scotland ;  and  never  again  quitted  Sombbtillb. 
it ;   dying  at  his  house  there  in  1766.    His  residence  in  Scot- 
land was  at  the  family  seat,  called  The  Drum,  or  Somerville- 
House,  in  the  summer,  and  at  apartments,  which  he  had  in  Holy- 
rood  House,  in  winter. 

The  late  Lord  Somerville  was  bom  on  the  22nd  of  June,  1727» 
in  Scotland,  either  at  Somerville  House,  or  at  Good-Trees,  an  old 
mansion  in  the  neighbourhood,  rented  by  his  father,  while  the 
house  was  re-building.  He  remained  there  till  the  age  of  nine 
or  ten  years ;  in  the  course  of  which  period  he  was  at  school  at 
Dalkeith,  and  afterwards  at  Edinburgh.  At  the  age  of  nine  or 
ten  he  was  sent  into  England  to  Mr.  Somerville  in  Gloucester- 
shire. He  was  at  school  there  for  some  time;  afterwards  in 
June,  1742,  he  went  to  Westminster  School ;  which  he  quitted  at 
Christmas,  1743.  He  then  went  to  Caen  in  Normandy  for  the 
purpose  of  education ;  where  he  remained  till  the  age  of  eighteen ; 
when  upon  the  rebellion  breaking  out  in  Scotland  in  1745  being 
sent  for  by  his  father  he  returned  to  Scotland ;  joined  the  royal 
army  as  a  volunteer ;  and  was  present  at  the  battles  of  Preston 
Pans  and  *Culloden;  at  which  he  served  as  an  aide-de-camp  to  [  •752  l 
Generals  Cope  and  Hawley.  He  continued  in  the  army  till  the 
peace  in  1763  ;  and  at  different  times  during  that  period  was  in 
England,  Scotland,  and  Germany,  wherever  his  regiment  hap- 
pened to  be,  either  in  quarters  or  on  service.  Soon  after  quitting 
the  army  in  1763  he  went  to  Scotland,  to  Somerville  House ;  and 
his  father  settled  an  annuity  upon  him.  He  then  went  abroad. 
In  September,  1765,  on  account  of  his  father's  illness  he  returned 
to  Scotland ;  was  present  at  his  funeral  in  December  in  that 
year ;  and  continued  in  Scotland  about  six  months  afterwards ; 
but  not  succeeding  in  an  application  for  his  father's  apartments 
in  Holyrood  House  he  went  to  London ;  but  did  not  turn  off  any 
of  the  servants  at  Somerville  House.  From  this  period,  in  1766, 
there  was  no  evidence  as  to  the  actual  residence  till  1778  or 
1779,  t  farther  than  that  he  passed  the  winter  in  London  and  the 

t  The  fact  was,  that  during  the     Someryille  had  fuznished  lodgings  in 
former   part   of   that   period  Lord     London;  and  during  the  latter  part 
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SoHEBviLLB  Bumiiier  at  Somerville  House.    In  1779  he  took  a  lease  of  a 
Lord        house  in  Henrietta   Street,  Cavendish   Square,  for  twenty-one 

SoMERviLLE.  years,  determinable  at  the  end  of  seven  or  fourteen  years,  at  a 
rent  of  84Z.  a  year.  He  continued  to  occupy  this  house  as  his 
winter  residence  till  his  death ;  going  every  year  to  Somerville 
House  for  the  summer ;  and  dividing  the  year  nearly  equally 
between  them.  The  landlord  of  the  house  having  purchased  the 
ground-lease,  of  which  thirty-six  years  were  unexpired  at  Mid- 
summer, 1787,  Lord  Somerville  endeavoured  to  get  him  to 
relinquish  it  for  a  premium  ;  and  expressed  regret  at  the  refusal. 
Being  assessed  to  the  taxes  at  901.  per  annum  he  appealed ;  and 
was  reduced  to  841.  per  annum.  About  ten  years  before  his 
death  he  was  elected  one  of  the  Sixteen  Peers ;  and  he  attended 
his  Parliamentary  duty  every  winter. 

In  Scotland  Lord  Somerville's  establishment  and  style  of 
living  were  suitable  to  his  rank  and  fortune.  In  London  he  had 
only  one  or  two  female  servants ;  and  brought  two  men 
servants  from  Scotland ;  taking  them  back  with  him ;  and 
using  job  horses  occasionally.  His  manner  of  living  here  was 
very  private ;  seeing  no  company ;  dining  usually  at  a  club ; 
and  keeping  his  servants  on  board  wages.  The  house  was  out  of 
repair ;  and  furnished  upon  a  very  limited  scale.  The  furniture, 
with  the  wine,  coals,  and  plate,  sold  only  for  661.  Is.  Id.  and  the 
[•753]  fixtures  *for  73Z.  108.  To  some  of  his  friends  he  declared 
repeatedly,  that  he  considered  his  residence  in  London  only  as  a 
lodging  house,  and  a  temporary  residence  during  the  sitting  of 
Parliament ;  and  spoke  of  Scotland  as  his  residence  and  home, 
where  he  was  bom,  with  the  warmth  of  a  native ;  and  he  often 
complained  with  acrimony,  that  in  any  disputes,  which  he  had, 
which  came  before  the  Session,  it  appeared  to  be  a  disadvantage 
to  him  residing  so  little  among  them.  About  a  month  before  his 
death  Colonel  Beading  urged  him  to  make  a  will ;  observing, 
that  it  would  be  cruel  to  leave  his  natural  children  without  pro- 
vision ;  upon  which  he  said  he  meant  to  take  care  of  them  and 
also  of  his  brother's  younger  children  ;  and  soon  after  this  conver- 

occupied  the  house,  of  wliich   he      1773,  beyond  which  they  could  not 
afterwards  took  a  lease ;  which  ap-     be  found, 
peared  by  the   parish   rates  since 
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eation  the  intestate  told  Colonel  Beading^  (the  deponent,)  that  he  Bqm«bvili.i& 
had  seen  Sir  James  Bland  Burgess ;  who  had  alarmed  him  by       lo'bd 
telling  him,  if  he  died  without  a  will,  his  personal  estate  would  Sombbvills. 
be  divided  among  the  several  branches  of  his  family ;  which  he 
much  deplored ;  and  afterwards  he  said,  he  should  soon  go  to 
Scotland  ;  and  would  then  make  his  will. 

Soon  after  that  conversation  Lord  Somerville  died  suddenly  at 
his  house  in  London  in  April,  1796,  during  the  sitting  of  Parlia- 
ment. In  the  books  of  the  Bank  of  England  he  was  described 
as  of  Henrietta  Street,  Cavendish  Square. 

Elizabeth  Dewar,  who  had  been  housekeeper  at  Somerville 
House,  by  her  depositions  stated,  that  she  had  heard  the  intes- 
tate say,  he  was  an  Englishman ;  and  when  she  told  him,  that 
when  speaking  against  Scotland,  he  was  speaking  against  his 
own  country,  he  would  answer,  that  he  was  bom  in  Scotland: 
he  was  educated  in  England:  his  coimections  were  English; 
that  he  had  no  friend  in  Scotland ;  and  everything  he  did  was 
after  the  English  fashion.  The  deponent  had  heard  him  say, 
his  reason  for  going  to  Scotland  was,  that  he  might  be  at  his 
estate ;  that  he  did  not  like  it ;  but  had  promised  his  father, 
when  dying,  that  he  would  live  one  half  of  the  year  in  Scotland, 
and  the  other  in  England;  that  he  considered  himself  an 
Englishman ;  that  his  estate  in  England  was  preferable  to  that 
ID  Scotland ;  that  he  preferred  England ;  and  would  never  visit 
Scotland  except  on  account  of  the  promise  to  his  father;  and 
that  he  did  not  care  though  Somerville  House  were  burnt ;  and 
this  he  frequently  said  in  conversation  with  the  witness. 

There  was  some  farther  slight  evidence  of  expressions  import-       [  754  ] 
ing  a  preference  of  England ;  and  that  he  considered  himself  an 
Englishman. 

The  AUomey-Oenercd,  the  Solicitor-General,  Mr.  Newbolt, 
and  Mr.  Mcintosh,  for  the  plaintiffs  m  the  first  cause;  Mr. 
Mansfield,  Mr.  Adam,  and  Mr.  Lockhart,  for  defendants  in  the 
same  interest ;  claiming  as  next  of  kin  of  the  whole  blood  by  the 
law  of  Scotland. 

Mr.  Piggott,  Mr.  Lloyd,  Mr.  RomiUy,  Mr.  Sutton,  and  Mr. 
Steele,  for  the  defendants,  claiming  under  the  Law  of  England. 
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SOMBBTILLS    ThB   MaSTEB  OF  THE   BoLLS : 

LoBD  This  case  has  been  extremely  well  argued  on  all  sides ;  and  I 

have  the  satisfaction  of  thinking,  I  have  received  every  informa- 
_L  *  tion,  that  either  industry  or  abilities  could  furnish.  The 
[  785  ]  question  is  simply  as  to  the  succession  to  the  personal  estate  of 
the  late  Lord  Somerville.  It  is  in  some  respects  new :  so  far  as 
it  is  a  question  between  two  acknowledged  domicils.  In  the  late 
cases  the  question  has  been,  whether  the  first  domicil  was 
abandoned;  and  where  at  the  time  of  the  death  the  sole 
domicil  was :  but  here  the  question  is,  which  of  two  acknow- 
ledged domicils  shall  preponderate;  or  rather,  which  is  the 
domicil ;  according  to  which  the  succession  to  the  personal  estate 
shall  be  regulated.  Questions  upon  the  law  of  succession  to 
personal  estate  have  been  very  frequent  of  late  in  this  country ; 
and  unless  the  Legislature  interposes,  which  I  sincerely  hope 
they  will,  to  assimilate  the  law  of  the  whole  island  upon  this 
subject,  such  questions  may  be  expected  very  frequently  to  occur. 
[  *786  ]  In  the  course  *of  a  few  years  there  have  been  four  cases  in  the 
House  of  Lords,  and  one  in  this  Court.  I  have  been  favoured 
with  the  opinions  delivered  by  Lords  Thurlow  and  Lough- 
borough ;  the  former  in  Bnice  v.  Bruce ;  t  the  latter  in  Ommaney 
V.  Bingham,l  the  case  of  Sir  Charles  Douglas.  I  have  very  fully 
considered  all  the  cases,  and  the  opinions  of  those  two  learned 
Lords,  and  the  authorities  referred  to  in  the  printed  cases,  and 
also  all  the  authorities  referred  to  by  the  foreign  jurists ;  which 
were  very  properly  brought  forward  on  this  occasion.  It  is 
unnecessary  to  enter  into  a  comment  upon  all  these  authorities. 
It  will  be  sufficient  to  state  the  rules,  which  I  am  warranted  to 
say  result,  with  the  reasons  for  adopting  them  in  this  case. 

The  first  rule  is  that  laid  down  by  those  learned  Lords, 
adopted  in  the  House  of  Lords,  and  admitted  in  this  argument 
to  be  the  law,  by  which  the  succession  to  personal  estate  is  now 
to  be  regulated :  whatever  might  have  been  the  opinion  of  the 
Courts  of  Scotland ;  which  certainly  at  one  time  took  a  different 
course.  That  rule  is,  that  the  succession  to  the  personal  estate 
of  an  intestate  is  to  be  regulated  by  the  law  of  the  country,  in 
which  he  was  a  domiciled  inhabitant  at  the  time  of  his  death ; 
without  any  regard  whatsoever  to  the  place  either  of  the  birth  or 

t  1  Br,  P.  0.  666.  J  2  B.  &  P.  229,  n. 
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the  death,  or  the  situation  of  the  property  at  that  time.    That  is  Soxbbville 
the  clear  result  of  the  opinion  of  the  House  of  Lords  in  all  the        iqbd 
cases  I  have  alluded  to :  which  have  occurred  within  the  few  last  Sombrville. 
years.     This,  1  think,  is  not  controverted  by  the  counsel  on  either 
side :   but  it  was  said,  that  law  could  prevail,  and  be  applied, 
only,  where  such  domicil  can  be  ascertained ;  and  that  I  admit. 

The  next  rule  is,  that  though  a  man  may  have  two  domicils 
for  some  purposes,  he  can  have  only  one  for  the  purpose  of  suc- 
cession. That  is  laid  down  expressly  in  Denisart  under  the  title 
Domicil;  that  only  one  domicil  can  be  acknowledged  for  the 
purpose  of  regulating  the  succession  to  the  personal  estate.  1 
have  taken  this  as  a  maxim :  and  am  warranted  by  the  necessity 
of  such  a  maxim ;  for  the  absurdity  would  be  monstrous,  if  it 
were  possible,  that  there  should  be  a  competition  between  two 
domicils  as  to  the  distribution  of  the  personal  estate.  It  could 
never  possibly  be  determined  by  the  casual  death  of  the  party  at 
either.  That  would  be  most  whimsical  and  capricious.  It 
might  depend  upon  the  accident,  whether  he  died  in  winter  or 
summer,  and  many  ^circumstances  not  in  his  choice,  and  that  [  •isi  ) 
never  could  regulate  so  important  a  subject  as  the  succession  to 
his  personal  estate. 

The  third  rule  I  shall  extract  is,  that  the  original  domicil,  or, 
as  it  is  called,  the  forum  originiSf  or  the  domicil  of  origin,  is  to 
prevail,  until  the  party  has  not  only  acquired  another,  but  has 
manifested  and  carried  into  execution  an  intention  of  abandon- 
ing his  former  domicil  and  taking  another  as  his  sole  domicil. 
I  speak  of  the  domicil  of  origin  rather  than  that  of  birth ;  for 
the  mere  accident  of  birth  at  any  particular  place  cannot  in  any 
degree  affect  the  domicil.  I  have  found  no  authority  or  dictum, 
that  gives  for  the  purpose  of  succession  any  effect  to  the  place  of 
birth.  If  the  son  of  an  Englishman  is  bom  upon  a  journey  in 
foreign  parts,  his  domicil  would  follow  that  of  his  father. 
The  domicil  of  origin  is  that  arising  from  a  man's  birth  and 
connections. 

To  apply  these  rules  to  this  case.  It  cannot  be  disputed,  that 
Lord  Somerville's  father  was  a  Scotchman.  He  married  an 
English  lady ;  returned  to  Scotland ;  repaired  his  family  house ; 
occupying  another  in  the  neighbourhood  in  the  mean  time ;  and 
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SoMERviLLB  he  had  apartments  in  Holyrood  House.    For  the  first  part  of  his 
LoBD       life  after  his  marriage  he  seems  to  have  made  Scotland  almost 

SoMBEviLLB.  j^jg  g^j^  rosidenco :  nor  was  it  contended,  that  during  that  period 
he  had  acquired  any  other.  The  father  being  then  without  doubt 
a  Scotchman,  the  son  was  bom ;  and  at  the  age  of  nine  or  ten 
was  sent  into  England  for  education,  and  from  thence  to  Caen 
in  Normandy.  It  cannot  be  contended,  nor  do  I  think  it  was, 
that  during  the  state  of  pupilage  he  could  acquire  any  domicil 
of  his  own.  I  have  no  difficulty  in  laying  down,  that  no  domicil 
can  be  acquired,  until  the  person  is  sui  jmis.  During  his  con- 
tinuance in  the  military  profession  I  have  not  heard  it  insisted, 
that  he  acquired  any  other  domicil  than  he  had  before.  Upon 
his  father's  death  and  his  return  to  Scotland,  a  material  fact 
occurs ;  upon  which  great  stress  was  laid  on  both  sides.  It  is 
said,  his  father's  dying  injunctions  were,  that  he  should  not 
dissolve  his  coimection  with  Scotland.  In  the  subsequent  part 
of  his  life  he  most  religiously  adhered  to  those  injunctions.  But 
it  is  said,  that  in  conversation  he  manifested  his  preference  of 
England ;  and  that  if  it  had  not  been  for  those  injunctions  of 
his  father  he  would  have  quitted  Scotland.  Admit  it.  That  in 
my  opinion  is  the  strongest  argument  in  favour  of  Scotland ;  for, 
whether  willingly  or  reluctantly,  whether  from  piety  or  from 
[  *788  ]  ^choice,  it  is  enough  to  say,  he  determined  to  keep  up  his  con- 
nection with  that  country ;  and  the  motive  makes  not  the  least 
difference. 

Then  see,  how  after  his  father's  death  he  proceeded  to  establish 
himself  in  the  world.  From  that  time  undoubtedly  he  was 
capable  of  establishing  another  domicil.  Until  that  time  there 
could  be  no  doubt,  that  the  surplus  of  his  personal  estate  must, 
if  he  had  died,  have  been  distributed  according  to  the  law  of 
Scotland.  Then,  to  trace  him  from  that  time.  It  appears,  he 
had  determinejd  not  to  abandon  his  mansion  house :  so  far  from 
it,  he  made  overtures  with  a  view  to  get  apartments  in  Holyrood 
House ;  from  which  I  conjecture,  that,  if  that  application  had  been 
granted,  he  might  have  been  induced  to  spend  more  time  than 
he  did  in  Scotland.  He  came  to  London.  I' will  not  inquire^ 
how  soon  he  took  a  permanent  habitation  there:  but  I  admit, 
from  that  time  he  manifested  an  intention  to  reside  a- considerable 
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part  of  the  year  in  London,  but  also  to  keep  up  his  establish-   aomxnvM 
meat  in  Scotland,  and  to  spend  as  nearly  as  possible  half  of  the        lord 
year  in  each.    He  took  a  lease  of  the  house,  evidently  with  the  Somkrvillk. 
intention  to  have  a  house  in  London  as  long  as  he  lived ;  with  a 
manifest  intention  to  divide  his  time  between  them.    It  is  then 
said,  there  are  clearly  two  domicils  alternately  in  each  country. 
Admit  it :  then  the  question  will  arise,  whether  in  case  of  his 
death  at  either,  that  makes  any  difference.     It  was  contended  in 
favour  of  the  English  domicil,  that  in  such  a  case  as  that,  of  two 
domicils,  and  to  neither  any  preference,  for  it  cannot  be  con- 
tended, that  the  domicil  in  Scotland  was  not  at  least  equal  to 
that  in  England,  except  the  lex  loci  rei  sita  is  to  have  effect,  the 
death  should  decide.    There  is  not  a  single  dictum,  from  which 
it  can  be  supposed,  that  the  place  of  the  death  in  such  a  case  as 
that  shall  make  any  difference.    Many  cases  are  cited  in  Denisart 
to  shew,  that  the  death  can  have  no  effect ;  and  not  one,  that 
that  circumstance  decides  between  two  domicils.     The  question 
iQ  those  cases  was,  which  of  the  two  domicils  was  to  regulate  the 
succession  ;  and  without  any  regard  to  the  place,  where  he  died. 
These  cases  seem  to  prove,  and  if  necessary,  I  think,  it  may  be 
collected,  that  those  rules  have  prevailed  in  countries,  which 
being   divided  into  different  provinces,  frequently  afford  these 
questions.     The  fair  inference  from  them  is,  that,  as  a  general 
proposition,  where  there  are  two  contemporary  *domicils,  this       [  •^sp  ] 
distinction  takes  place ;  that  a  person  not  under  an  obUgation  of 
duty  to  live  in  the  capital  ih  a  permanent  manner,  as  a  nobleman 
or  gentleman,  having  a  mansion  house,  his  residence  in  the 
country,   and  resorting  to  the  metropolis  for  any  particular 
purpose,  or  for  the  general  purpose  of  residing  in  the  metropolis, 
shall  be  considered  domiciled  in  the  country :  on  the  other  hand 
a  merchant,  whose  business  lies  in  the  metropolis,  shall  be  con- 
sidered as  having  his  domicil  there,  and  not  at  his  country 
residence.     It  is  not  necessary  to  enter  into  that  distinction; 
though  I  should  be  inclined  to  concur  in  it.    I  therefore  forbear 
entering  into  observations  upon  the  cases  of  Mademoiselle  De 
Clermont  Santoignon  and  the  Count  De  Choisietdf  and  the  dis- 
tinction as  to  the  acts  of  the  former,  describing  herself  as  of  the 
place  in  the  country. 

X  2 
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SoMEBYiLLB  The  iiext  consideration  is,  whether  with  reference  to  the 
LoBD        property  or  conduct  of  Lord  Somerville  there  is  anything  shew- 

SoMBEviLLB.  jjjg^  j^^  considered  himself  as  an  Englishman.  It  was  said,  for 
the  purpose  of  introducing  the  definition  of  the  domicil  in  the 
Civil  Law,  "  Ubi  quU  larem  rerumque  ac  fortundrum  suarum 
Bummam  constituit,*^  that  the  bulk  of  his  fortune  was  in  England ; 
and  the  description  in  the  bank  books  was  relied  on.  I  lay  no 
stress  whatsoever  on  that  description  in  those  books  or  in  any 
other  instrument ;  for  he  was  of  either  place ;  and  was  most 
likely  to  make  use  of  that,  to  which  the  transaction  in  question 
referred.  It  was  totally  immaterial,  which  description  he  used. 
It  is  hardly  possible  to  contend,  that  money  in  the  funds, 
however  large,  shall  preponderate  against  his  residence  in  the 
country  and  his  family  seat.  It  is  hardly  possible,  that  should 
be  so  annexed  to  his  person  as  to  draw  along  with  it  this  con- 
sequence. Upon  nice  distinctions  I  think  it  might  be  proved, 
that  his  principal  domicil  must  be  considered  as  in  Scotland. 
Great  stress,  and  more  than  I  think  was  necessary,  was  laid 
upon  the  manner,  in  which  he  passed  his  time  in  each  place. 
There  is  no  doubt,  the  establishment  in  Scotland  was  much 
greater  than  that  in  London.  In  my  opinion  Bynkershock  was 
very  wise  in  not  hazarding  a  definition.  With  respect  to  that  to 
be  found  in  the  Civil  Law,  the  words  are  very  vague ;  and  it  is 
difficult  to  apply  them.  I  am  not  under  the  necessity  of  making 
the  application ;  for  my  opinion  will  not  turn  upon  the  point, 
which  was  the  place,  where  he  kept  the  sum  of  his  fortune.  It 
is  of  no  consequence,  whether  more  or  less  money  was  spent  at 
[  ♦7'jo  ]  the  *one  place  or  the  other ;  living  alternately  in  both.  Some 
time  before  his  death  he  talked  of  making  his  will  in  Scotland. 
That  circumstance  is  decisive,  that  his  death  in  England  was 
merely  casual,  not  from  intention.  The  case  then  comes  to  this. 
A  Scotchman  by  birth  and  extraction,  domiciled  in  Scotland, 
takes  a  house  in  London ;  lives  there  half  the  year ;  having  an 
establishment  at  his  family  estate  in  Scotland,  and  money  in 
the  funds  ;  and  happens  to  die  in  England.  I  have  no  difficulty 
in  pronouncing,  that  he  never  ceased  to  be  a  Scotchman :  his 
original  domicil  continued.  It  is  consistent  with  all  the  authori- 
ties and  cases,  that,  where  a  man  has  two  domicils,  the  domicil 
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he  originally  had  shall  be  considered  his  domicil  for  the  purpose   Somesvills 
of  succession  to  his  personal  estate,  until  that  is  abandoned,  and        lord 
another  taken.  Somkbvillv. 

It  is  surprising,  that  questions  of  this  sort  have  not  arisen  in 
this  country,  when  we  consider,  that  till  a  very  late  period,  and 
even  now  for  some  purposes,  a  different  succession  prevails  in 
the  Province  of  York.  The  custom  is  very  analogous  to  the  law 
of  Scotland.  Till  a  very  late  period  the  inhabitants  of  Tork 
were  restrained  from  disposing  of  their  property  by  testament. 
The  alteration  may  account  for  the  very  few  cases  occurring ;  for 
very  few  persons  of  fortune  die  intestate ;  though  it  has  happened 
in  this  case.  Before  that  power  of  disposing  by  testament  such 
cases  must  have  been  frequent ;  and  the  question  then  would 
have  been,  whether  during  the  time  the  custom  and  the  restraint 
of  disposing  by  testament  were  in  full  force,  a  gentleman  of  the 
county  of  York,  coming  to  London  for  the  winter,  and  dying 
there  intestate,  the  disposition  of  his  personal  estate  should  be 
according  to  the  custom  or  the  general  law.  One  should  suppose 
it  hardly  possible,  that  some  such  case  had  not  occurred.  I 
directed  a  search  to  be  made  in  the  Spiritual  Court  and  the 
Court  of  Chancery ;  where  it  was  most  likely  that  such  a  case 
would  be  found :  but  I  do  not  find,  that,  any  such  case  has 
occurred.  Some  observations  may  arise  upon  that  custom.  It 
may  be  thought,  there  are  some  inaccuracies  in  the  words  of  the 
Statute  upon  it.  The  custom,  as  it  is  stated  to  have  existed,  is 
thus  expressed ;  that  there  is  due  to  the  widow  and  to  the  lawful 
children  of  every  man  being  an  inhabitant  or  householder  within 
the  said  Province  of  York  and  dying  there  or  elsewhere  intestate, 
a  reasonable  *part  of  his  clear  moveable  goods ;  unless  such  child  [  *79i  1 
be  heir  to  his  father  deceased,  or  were  advanced  by  his  father  in 
his  life-time ;  by  which  advancement  it  is  to  be  understood,  that 
the  father  in  his  life-time  bestowed  upon  his  child  a  competent 
portion  whereon  to  live.  I  observe,  the  statute  giving  the  power 
of  disposing  by  testament,  after  reciting  the  custom,  directs,  that 
it  shall  be  lawful  for  any  person  inhabiting  or  residing,  or  who 
shall  have  any  goods  or  chattels  within  the  Province  of  York,  to 
give,  bequeath,  and  dispose  of  all  their  goods,  chattels,  debts,  and 
other  personal  estate.    One  would  suppose  from  this,  that  the 
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SoMKBviLLE  Legislature  had  some  reference  to  the  lex  loci  rei  sita ;  and  that 
LoBD        it  was  supposed,  the  custom  would  attach  upon  any  property 

MBBviLLK.  iQ^jj^jjy  situated  there ;  though  the  party  was  not  resident ;  and 
though  it  is  now  too  late  to  doubt  the  law  upon  that,  I  have 
some  reason  to  think,  our  Spiritual  Courts  inclined,  as  the 
Courts  of  Scotland,  to  the  lex  loci  rei  siUe :  and  if  the  question 
had  occurred  in  that  Court,  and  the  authority  of  the  House  of 
Lords  had  not  interfered,  that  would  have  been  considered 
as  the  rule;  and  for  this  reason;  that  their  jurisdiction  is 
founded  upon  it:  the  distribution  arising  from  the  place, 
where  the  property  is  situated;  and  it  is  natural  for  the 
judge,  who  acquired  his  authority  from  the  situation  of 
the  property,  to  suppose,  the  rule  should  be  that  of  the 
place,  where  the  property  is.  But  that  now  certainly  is  not 
the  case. 

I  shall  conclude  with  a  few  observations  upon  a  question,  that 
might  arise ;  and  which  I  often  suggested  to  the  Bar.  What 
would  be  the  case  upon  two  contemporary  and  equal  domicils,  if 
ever  there  can  be  such  a  case :  I  think  such  a  case  can  hardly 
happen :  but  it  is  possible  to  suppose  it.  A  man  born,  no  one 
knows  where,  or  having  had  a  domicil,  that  he  has  completely 
abandoned,  might  acquire  in  the  same  or  different  countries  two 
domicils  at  the  same  instant,  and  occupy  both  under  exactly  the 
same  circumstances :  both  country  houses,  for  instance,  bought 
at  the  same  time.  It  can  hardly  be  said,  that,  of  which  he  took 
possession  first,  is  to  prevail.  Then,  suppose  he  should  die  at 
one  :  shall  the  death  have  any  effect  ?  I  think  not,  even  in  that 
case ;  and  then  ex  necessitate  the  lex  loci  rei  sitae  must  prevail ; 
for  the  country,  in  which  the  property  is,  would  not  let  it  go  out 
of  that,  until  they  know  by  what  rule  it  is  to  be  distributed.  If 
it  was  in  this  country,  they  would  not  give  it,  until  it  was 
proved,  that  he  had  a  domicil  somewhere. 

[  792  ]  For  these  causes  I  am  clearly  of  opinion.  Lord  Somerville  was  a 

Scotchman  upon  his  birth ;  and  continued  so  to  the  end  of  his 
days.  He  never  ceased  to  be  so ;  never  having  abandoned  his 
Scotch  domicil,  or  established  another.  The  decree  therefore 
must  be,  that  the  succession  to  his  personal  estate  ought  to  be 
regulated  according  to  the  law  of  Scotland. 


1801.    CH.    6  VESEY,  801.  167 

UPTON  V.  LORD  FERKEES.t  isoi. 

(5  Veaoy,  801-806.)  jfarch  2,'4. 

Implication  in  a  will  cannot  preyaU,  unless  necessary.  Molls  Court 

Whether  the  Journals  of  the  House  of  Lords,  delivered  to  a  Peer,  go  ^ju)^^   ^  j^, 

with  the  title,  Qwere. 

Devise  after  the  death  of  the  devisor's  wife :  if  the  devisee  is  heir,  the        L  ^^   J 

wife  takes  for  life  by  implication :  otherwise,  not. 

In  the  course  of  the  administration  of  the  assets  of  the  late 
Lord  Ferrers  under  a  bill  filed  by  creditors,  a  question  arose 
upon  the  following  clause  in  his  will ;  which  being  drawn  by 
himself  was  very  inaccurate. 

"  The  lease  of  my  house  in  London  with  all  my  furniture  plate 
and  jewels  that  I  may  be  in  possession  of  when  I  die  and  all  the 
residue  of  my  personal  estate  (except  my  four  opera  shares  and  my 
furniture  in  High-Street  Mary-le-Bone  and  those  jewels  the  late 
Lady  Ferrers  desired  to  be  given  to  her  grandson  Bobert  SewalUs 
Shirley  for  his  wife  if  he  married  to  please  his  guardians  or  parents 
then  living)  I  desire  my  executors  will  keep  in  their  possession: " 

The  testator  then  made  a  disposition  of  the  articles  so  given  to 
his  executors  and  his  personal  estate,  not  before  disposed  of,  in 
favour  of  his  grand-children :  but  no  farther  notice  was  taken  of 
the  excepted  articles.  In  a  subsequent  part  of  the  will  he  used 
the  words  "in  my  will  or  my  codicil." 

The  defendant  Lord  Tamworth  claimed  the  jewels  under  the 
exception  in  the  clause  of  the  will  above  stated.  The  Master 
reported,  that  the  words  did  not  amount  to  a  specific  bequest  of 
them  to  him. 

The  other  point  arose  upon  the  claim  of  Lord  Ferrers  to  the 
Journals  of  the  House  of  Lords ;  which  soon  after  the  testator's 
death  were  delivered  to  him,  as  a  purchaser,  at  a  valuation  of 
501.  but  he  claimed  them  absolutely  as  his  upon  the  death  of  his 
father ;  and  refused  to  allow  the  502.  The  Master's  report  stated 
that  claim. 

A  third  question  was  upon  the  rate  of  interest  upon  a  pro- 
missory note,  payable  on  demand.  The  Master  had  allowed  only 
4  per  cent. 

When  the  cause  came  on  for  farther  directions,  by  agreement 

t  Jialph  V.  Carrick  (1879)  11  Ch.  D.  873,  48  L.  J.  Cb.  801. 
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these  points  were  brought  on  without  any  exception  to  the 
report.  *The  M^lSter  op  the  Bolls  proposed  an  inquiry  as  to 
the  jewels  :  but  both  parties  pressed  for  the  opinion  of  the  Court 
on  an  affidavit  of  the  facts,  and  that  a  paper  in  the  handwriting 
of  the  late  Lady  Ferrers  was  found  among  the  papers  of  the 
testator,  containing  the  following  words : 

''  I  suppose,  you  will  secure  the  diamond  ear-rings  and  five 
pins  and  my  Mocco  watch  to  E.  S.  Shirley  our  grandson  for  his 
wife  so  that  they  cannot  be  worn  by  any  body  else  as  those  that 
were  mine  you  will  do  as  you  please." 

It  was  said,  a  reference  could  not  produce  any  farther  evidence. 
All  the  debts  were  paid  by  a  sale  of  part  of  the  real  estate :  the 
personal  estate  not  being  sufficient ;  and  there  was  some  surplus ; 
out  of  which  the  legatees  claimed  to  be  re-imbursed. 

Mr.  RomiUy  and  Mr.  Stratford^  for  the  defendant  Lord 
Tamworth : 

This  is  a  question,  not  with  creditors,  but  between  specific 
legatees.  There  is  clearly  an  implied  gift  of  these  jewels.  Why 
does  the  testator  make  this  exception  ?  He  declares  the  reason ; 
and  that  is  equivalent  to  a  declaration,  that  they  shall  go  to  his 
grandson.  Poulson  v.  Wellington  ;  \  Bibin  v.  Walker ;  J  Ramsden 
v.  Hasaard.^  Though  this  will  is  very  inaccurate,  the  intention 
is  clear. 

Mr.  Richards  and  Mr.  Stanley,  for  the  other  defendants, 
legatees : 

The  testator  clearly  makes  a  distinction  between  two  sets  of 
jewels.  All  his  jewels  he  gives  with  the  residue  of  his  personal 
estate.  Then  he  makes  the  exception  of  his  opera  shares,  &c., 
and  in  that  he  only  describes  the  other  jewels,  as  those,  which 
Lady  Ferrers  desired  to  be  given  to  their  grandson,  subject  to 
that  condition.  He  does  not  give  them ;  and  afterwards  he  uses 
the  words  **  in  my  will  or  my  codicil;  "  which  shews  he  intended 
a  farther  disposition ;  and  the  exception  is  with  a  view  to  that. 
The  opera  shares  and  furniture  do  not  pass  ;  and  the  jewels  are 
in  the  same  exception. 


t  2  P.  Wms.  633. 


t  Amb.  661. 
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(Thb  Mastbb  of  thb  Bollb  :  I  was  at  first  inclined  to  think, 
these  jewels  passed  to  Lord  Tamworth:  but  my  opinion  is  a 
good  deal  changed  upon  the  other  words.  If  there  was  a  single 
article  ^excepted,  and  this  reason  given,  there  would  be  some 
argument :  but  here  are  other  things ;  which  are  clearly  not 
disposed  of.) 
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Mr.  Rcmilly,  in  reply : 

Even  considering  those  other  words,  it  is  clear,  the  testator 
intended  to  give  these  jewels  to  Lord  Tamworth.  He  gives  no 
reason  for  excepting  two  of  three  articles ;  and  he  does  give  the 
reason  for  excepting  the  third.  The  effect  of  that  reason  is  not 
at  all  weakened  by  his  silence  as  to  the  other  excepted  articles. 
These  jewels  were  all  the  jewels  he  had.  That  was  established 
before  the  Master.  He  had  no  jewels  but  what  his  wife  had 
worn  in  her  life,  and  which  she  desired  might  go  to  the  wife  of 
her  grandson.  There  is  an  inconsistency  of  expression:  but 
undoubtedly  there  is  inaccuracy  throughout  the  will.  It  cannot 
be  argued,  that  he  excepted  these  articles,  in  order  to  reserve 
to  himself  a  power  of  making  a  future  disposition  of  them. 
He  would  have  had  that  power  equally,  if  he  had  given 
them.    ♦    ♦    ♦ 

Masteb  of  the  Bolls: 

I  have  considered  this  point ;  which  rests  upon  a  clause  in  a 
will  certainly  very  inaccurate :  and  I  cannot  find  any  inference 
from  any  other  part  of  it,  that  can  throw  light  upon  the  point,  or 
afford  any  argument  in  support  of  what  is  contended  by  Lord 
Tamworth  as  to  these  jewels,  supposed  to  have  been  bequeathed 
to  his  wife  by  Lord  Ferrers.  In  the  construction  *of  such  a  will 
the  Court  might  indulge  itself  in  a  greater  latitude  than  upon  a 
will  more  accurately  drawn.  Upon  this  clause  it  was  insisted, 
that  by  necessary  inference  arising  from  the  manner,  in  which 
the  testator  has  used  these  words,  it  is  equivalent  to  a  gift  of 
them  to  the  purpose,  for  which  the  testator  has  recited  Lady 
Ferrers  to  have  made  a  request  that  they  should  be  given.  The 
first  inquiry,  that  was  necessary,  was,  what  was  the  nature  of 
this  request,  if  any ;  and  to  what  species  of  jewels  it  related ;  for 
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certainly  it  did  not  extend  to  all  jewels  in  her  possession.  It  is 
saidy  no  further  evidence  is  to  be  found  upon  it  ;*  and  the  parties 
have  desired,  that  I  will  permit  that  to  be  done,  which  is  not 
according  to  the  regular  practice ;  that  an  affidavit  of  the  facts, 
and  an  instrument  left  behind  by  Lady  Ferrers,  and  represented 
as  the  instrument  referred  to  by  the  testator,  may  be  now  read, 
and  taken  into  consideration,  without  sending  it  to  the  Master ; 
who,  it  is  said  could  only  return  this  evidence.  I  am  not  quite 
certain,  whether  the  parties  are  competent  to  this :  but,  as  it 
was  much  pressed,  I  have  no  objection  by  consent  of  all  parties 
to  give  my  opinion,  as  if  it  was  before  the  Court  in  a  regular 
way.  The  affidavit,  that  has  been  produced,  states  nothing: 
nor  is  there,  it  is  said,  any  evidence  to  be  found  of  any  de- 
clarations of  Lord  Ferrers,  of  any  engagement  or  undertaking  to 
his  wife,  that  he  would  conform  to  her  request.  I  must  therefore 
suppose,  no  such  evidence  can  be  procured.  The  affidavit  therefore 
may  be  laid  out  of  the  case ;  and  I  must  resort  to  the  paper- 
writing  of  Lady  Ferrers,  purporting  to  be  her  directions  as  to 
her  death,  and  among  others  containing  these  words  as  to  her 
jewels.  It  is  most  manifest,  that  Lord  Ferrers  in  that  clause  of 
his  will  must  have  referred  to  this  request  in  this  testamentary 
paper  left  by  his  wife  ;  for  there  is  no  other,  to  which  it  can  be 
referred  ;  and  it  actually  distinguishes  the  very  jewels ;  and  the 
only  question  is,  whether,  coupling  that  clause  in  his  will  with 
the  testamentary  paper  of  Lady  Ferrers,  it  is  equivalent  to  an 
express  declaration  upon  his  part,  and  a  gift  of  the  jewels  accord- 
ing to  her  wish.  I  wish  very  much,  that  I  could  make  such  an 
inference;  but  whatever  might  have  been  my  inclination,  or 
whatever  reason  I  might  have  independent  of  the  will  itself,  and 
the  circumstances,  under  which  a  man  may  be  supposed  to  act,  I 
never  thought  myself  at  liberty  to  make  any  inference,  that  did 
not  necessarily  result  from  all  the  will  taken  together ;  and  I 
should  not  discharge  my  duty  as  a  Judge,  if  in  this  case  I  should 
hold,  that  there  is  a  necessary  inference,  that  this  testator  had 
^determined  and  did  mean  absolutely  to  give  at  that  time  this 
portion  of  Lady  Ferrers's  jewels  in  the  manner  she  desired. 
First,  he  has  not  given  them  in  the  same  manner.  Her  request 
is  not,  that  they  shall  be  given  to  the  grandson  at  all  events,  but 
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upon  condition  of  his  marrying  with  the  consent  of  his  guardians 
or  parents.  8he  takes  it  for  granted,  that  the  testator  will 
secure  these  jewels  for  the  wife  of  their  grandson ;  for  family 
reasons,  1  suppose.  I  cannot  do  this,  without  adding  what  he 
seems  to  have  added;  which  shews,  the  request,  to  which  he 
refers,  was  some  other  or  an  additional  request  in  some  conver- 
Bations  with  her.  If  he  had  referred  to  it,  as  described  by  his 
wife,  then  nothing  would  have  appeared  inconsistent  with  the 
gift :  but  here  it  is  qualified  and  restrained  by  a  particular  cir- 
cumstance. If  he  had  given  all  the  residue  of  his  estate,  with 
the  single  exception  of  these  jewels,  it  might  have  been  con- 
tended, that  they  could  be  excepted  for  no  other  purpose  than 
that,  for  which  he  states  them  to  be  reserved ;  though  I  am  not 
quite  sure  I  could  then  make  that  inference.  But  here  are 
certainly  other  articles  of  his  estate,  that  he  reserved  for  farther 
disposition;  and  what  right  have  I  to  say,  that  he  did  not 
reserve  these  also  for  farther  disposition  ?  How  can  I  raise  the 
inference  from  these  words?  When  the  testator  has  added  a 
term,  that  his  grandson  shall  marry  with  the  consent  of  his 
guardians  or  parents,  I  must  add  that  term  to  the  gift  itself. 

Since  I  have  sat  in  this  Court,  many  cases  have  occurred,  in 
which  I  have  been  much  pressed  to  raise  inferences,  that  would 
occur  to  a  common  mind :  but  upon  the  principles,  upon  which 
1  have  acted,  and  from  which  I  never  will  depart,  I  would  not 
raise  them.  Ccdthorpe  v.  G(mgh,\  and  a  very  late  case  of  Phillips 
T.  Price,  are  cases,  in  which  no  one  could  doubt :  but  it  must  be 
remembered,  that  a  Judge  in  equity  is  not  more  at  liberty  to 
raise  inferences  than  a  court  of  law.  He  must  not  say  what  he 
supposes  the  testator  meant,  but  what  the  testator  has  said. 
Consider,  what  would  be  the  case  in  a  court  of  law.  Suppose,  a 
testator  devised  all  his  estates  to  his  second  son,  (not  the  eldest ; 
for  then  there  would  be  a  necessary  inference)  except  a  particular 
estate ;  which  his  wife  desired  he  would  give  to  his  third  son : 
could  a  court  of  law  say,  that  amounted  to  a  disinherison  of  the 
eldest  son  ?  The  question  would  be,  whether,  ^because  he  had 
given  all  his  estate  to  his  second  son  except  one,  and  mentioned 
his  wife's  desire,  that  he  would  give  that  to  his  third  son,  there- 
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fore  he  meant  to  give  it  to  him.  If  he  had  given  all  to  the  eldest 
son,  with  that  exception,  that  would  be  like  the  great  case,!  that 
everyone  has  in  his  mind,  of  a  devise  after  the  death  of  the 
devisor's  wife  to  a  person,  not  his  heir  at  law.  A  private  man 
would  say  undoubtedly,  that  he  must  have  intended,  his  wife 
should  take  for  her  life :  but  courts  of  law  have  always  said, 
they  cannot  in  that  case  make  the  inference,  that,  if  the  devise 
after  the  death  of  the  wife  was  to  the  heir  at  law,  they  would 
make.     . 

Under  these  circumstances  I  must  hold,  that  this  omission  in 
this  will  is  not  necessarily  to  be  supplied.  There  is  only  a  de- 
claration, that  the  testator  had  not  brought  himself  at  that  time 
to  give  away  these  jewels :  but  there  is  not  a  sufficient  ground 
for  me  judicially  to  declare,  that  he  had  disposed  of  them  to  his 
grandson  by  his  will. 

The  point  as  to  the  claim  of  the  Journals  of  the  House  of 
Lords  was  not  determined  :  but  the  Master  of  the  Bolls  inti- 
mated an  opinion,  that  Lord  Ferrers  was  entitled  to  them; 
observing,  that  a  Bishop  gives  a  receipt  for  the  Journals  for  his 
See ;  and  upon  the  death  of  a  Peer  the  subsequent  volumes  only 
are  delivered  to  the  next  Lord. 


1801. 
March  2,  4. 
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KING  V.   TAYLOR. 

(5  Vesey,  806—810.) 

A  clauBO  of  surviYorship  betTreen  two  legatees,  if  either  of  them 
should  die,  confined  to  a  case  of  lapse,  and  did  not  prevent  the  legacies 
vesting. 

Ann  Beeves  by  her  will,  after  directions  concerning  her  funeral, 
&c.,  proceeded  thus : 

"  2ndly :  I  give  and  bequeath  to  my  dearly  beloved  son  John 
Charles  Beeves  when  he  has  attained  the  age  of  twenty>three 
1502.  Stock  in  the  5  per  cent.  Navy  Annuities  being  a  joint  stock 
in  the  names  of  Ann  Beeves  and  Thomas  Foster  and  likewise 
8502.  Stock  in  the  8  per  cent.  Beduced  Annuities  in  the  *afore- 
said  names  likewise  all  my  household  goods  plate  and  china  that 

t  13  Hen,  VII.  Vaugh.  263,  Oardner  v.  Sheldon, 
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I  shall  be  possessed  of  at  my  decease  likewise  the  box  of  linen       Kisira 
and  plate  which  is  at  Mr.  Taylor's,  West  Smithfield.  Taylob, 

"  Srdly,  I  give  and  bequeath  to  my  dearly  beloved  daughter 
Ann  King  wife  of  James  King  now  Uving  at  Beverley  in  York- 
shire all  my  wearing  apparel  likewise  50Z.  Stock  in  the  5  per 
cents,  aforesaid  and  likewise  S50Z.  Stock  in  the  8  per  cent. 
Redaced  Annuities  being  a  joint  stock  in  the  names  of  Ann 
Beeves  and  Thomas  Foster  and  I  do  desire  that  the  50L  in  the 
5  per  cent,  and  the  S50Z.  Stock  in  the  3  per  cent,  which  I  bequeath 
to  my  daughter  if  her  husband  be  living  be  transferred  to  my 
daughter  Ann  King  and  to  Mr.  Joseph  Taylor  of  West  Smithfield 
in  the  parish  of  St.  Sepulchre's  London  and  to  Mr.  Thomas 
Foster  of  Oxford  Arms  Passage  in  the  parish  of  Christ  Church 
Newgate  Street  London  I  do  nominate  and  appoint  the  above 
Joseph  Taylor  and  Thomas  Foster  in  trust  with  my  daughter  for 
the  aforesaid  4002.  Stock  with  the  interest  to  be  managed  for  her 
benefit  as  they  three  shall  agree  to  her  advantage  I  give  and 
bequeath  whatever  interest  may  be  due  to  me  jointly  between 
my  aforesaid  two  children  Item  I  give  and  bequeath  to  the  above 
Joseph  Taylor  and  Thomas  Foster  11.  Is.  each  for  a  ring  Item  I 
do  will  and  ordain  that  if  either  of  my  children  should  die  the 
fiurviving  shall  have  what  I  have  left  to  the  other." 

The  testatrix  then  appointed  Foster  her  executor.  She 
died  soon  after  the  execution  of  the  will.  Ann  King  survived 
her ;  and  died  on  the  9th  of  March,  1800.  The  bill  was  filed  by 
her  husband  and  administrator,  claiming  the  remainder  of  the 
400!.  stock  bequeathed  to  her  ;  the  trustees  having  in  1795  sold 
out  part,  and  paid  the  money  to  Ann  King  at  the  desire  of  her 
and  the  plaintiff. 

The  defendant  John  Charles  Beeves,  as  having  survived  his 
sister,  claimed  her  share  under  the  will. 

Mr.  Piggott  and  Mr.  Cox,  for  the  plaintiff : 

This  legacy  was  a  vested  interest  in  the  plaintiff's  wife ;  and 
upon  the  whole  will  the  clause  of  survivorship  must  be  taken  to 
refer  to  the  event  of  death  in  the  life  of  the  testatrix,  in  case  of  a 
lapse.    *     ♦    * 
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Kino  Mr.  Hart,  for  the  defendant. 

V. 

Taylob. 

[  808  ]  [The  cases  cited  are  referred  to  in  the  judgment.] 

[809]       Master  op  the  Bolls: 

I  am  much  inclined  to  think  it  impossible  to  raise  any  judicial 
doubt  upon  this  case ;  for  repugnancies  would  arise  from  the 
construction  of  the  defendant.  This  is  perfectly  distinguishable 
from  all  the  cases,  upon  the  words  "  in  case  of,  if  it  should 
happen,"  &c. ;  for  here  is  a  specific  time  pointed  out,  at  which 
it  appears  evidently  to  be  the  intention,  that  the  legatee  should 
be  put  in  complete  possession  of  the  legacy;  which  must  be 
expunged,  and  declared  not  to  operate  to  any  intent  whatsoever, 
and  to  have  been  put  in  for  no  purpose,  upon  the  defendant's 
construction.  The  disposition  in  favour  of  these  children  pre- 
ceding that  clause  is  without  any  limitation,  or  intimation,  that 
they  are  to  be  prevented  from  the  full  enjoyment  of  it ;  or,  that 
if  either  should  die  leaving  children,  that  share  should  not  go  to 
them,  but  to  the  survivor.  Then  comes  this  clause.  I  do  not 
recollect,  whether  these  precise  words  **  if  either  of  my  children 
should  die  "  have  occurred.  Trotter  v.  Williams  t  is  in  favour  of 
the  plaintiff :  the  other  cases,  as  far  as  they  have  gone,  are  with 
the  defendant.  I  do  not  agree  with  the  argument  for  the  defen- 
dant in  distinguishing  this  case  from  Trotter  v.  Williams.  It  is 
directly  in  point ;  and  almost  exactly  the  same  as  the  present. 
But  subsequent  cases  have  occurred ;  in  which  words  very  similar 
to  these  have  been  confined  to  the  death  of  the  party.  The  first 
case  is  Billings  v.  Sandom;  X  upon  which  there  could  be  no  other 
construction  than  that  put  by  Lord  Thurlow.  There  was  nothing 
upon  the  face  of  the  will  to  restrain  it  to  dying  in  the  life  of  the 
testator,  to  prevent  a  lapse ;  which  will  not  be  supposed  the  in- 
tention, unless  there  can  be  no  other. 

The  next  case  is  Noudan  v.  NeUigan.^  The  words  in  these 
cases  are  not  "  if  he  should  die,"  which  is  a  very  extraordinary 
condition  to  creep  into  any  will,  but  "  in  case  of  his  death ;  '* 
which  has  more  reference  to  the  time  than  the  other  expression. 

t  Pre.  Oh.  78.  $1  Br.  C.  0.  393.  $  1  Br.  0.  0.  489. 
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These  cases  were  much  relied  upon  in  Lord  Douglas  v.  Chalmer,^  Kino 
the  last  case  upon  this  subject ;  which  was  determined  by  the  tatlob. 
Lord  *Chancellor  ;  who  upon  a  rehearing  adhered  to  his  [-  •gio  ] 
opinion.  His  Lordship's  reasons  certainly  do  not  apply  to  this 
case :  1st,  What  was  naturally  to  be  considered  the  intention  : 
2ndly,  the  consequence  of  the  construction  contended  for  would 
have  been  to  give  the  absolute  interest  to  Lord  Douglas ;  for 
there  was  no  qualification,  restraining  it  to  the  separate  use ; 
and  the  children  were  evidently  the  fixed  objects  of  the  bene- 
volence of  the  testatrix.  The  words  in  that  will  did  not 
natnrally  mean  a  given  time ;  and  the  general  intention  most 
probably  would  be  better  effectuated  by  the  contrary  construction 
than  by  adding  to  it,  and  inferring  those  words.  The  Lord 
Chancellor  after  considering  all  the  cases  continued  of  the  same 
opinion  ;  shews,  how  the  case  of  Lord  Bindon  v.  Lord  Suffolk^ 
1  P.  Wms.  96,  applied  to  a  different  subject ;  and  says,  in  Trotter  v. 
WiUiams  the  construction  was  inevitable ;  and  it  was  only  pro- 
viding against  a  lapse.  It  was  no  more  so  there  than  in  this  case. 
I  say  the  same  here.  The  legacy  of  the  defendant  vested  at  the 
age  of  twenty-three ;  and  it  would  be  totally  inconsistent  to  make 
that  an  interest  for  life  only,  and  to  expunge  what  precedes  these 
blind  words.  The  Lord  Chancellor  then  comments  upon  Nowlan 
V.  Nelligan ;  and  concludes,  that  upon  the  will  before  him  Lady 
Douglas  took  only  an  interest  for  life. 

This  case  comes  up  to  Trotter  v.  Williams;  and  is  by  no  means 
affected  by  either  the  decisions  or  the  reasoning  of  the  other 
three  cases ;  and  the  ground  of  my  decision  is,  that  the  con- 
struction, that  these  words  mean,  whenever  the  death  of  either 
shall  happen,  would  be  totally  inconsistent  with  the  rest  of  the 
will.  The  conclusion  is,  that  there  was  an  absolute  interest  in 
the  daughter  at  the  death  of  the  testatrix ;  and  in  the  son  at  the 
age  of  twenty-three;    and  as  to  the  former  it  is  put  into  the 

t  Lord  Douglai  v.  Chalmer  (2  Ves.  Agnew,  4  K.   &  J.  at  p.  406.    It 

Jnn.  501)  was  "  decided  upon  its  own  has  therefore  been  omitted  from  the 

speml  circumstances,  and  appears  Eeyised  Beporte,  but  it  will  be  found 

never  to  be  cited  except  for  the  pur-  discussed  in  the  judgment  in  Cam' 

poee  of   being  distinguished,"    per  bridge  v.  Bout,  in  6  B.  B.  at  p.  203 

Page  Wood,  V.-O.,    in  Schenk  v.  (8  Ves.  at  p.  22).— 0.  A.  S. 
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King       hands  of  trustees  by  words,  the  construction  of  which  must  be, 
Taylob.      ^^i  ^t  is  to  her  separate  use. 


1801. 
March  9. 

Jlolli  Coftrt, 
Abden,  M.R. 

[818] 


[•819] 


GUEST  V.  HOMFRAY. 

(5  Vesey,  818—824.) 

Specific  performance  refused  on  account  of  the  laches  of  the  plaintiff, 
the  vendor. 

A  small  incumbrance,  which  may  be  the  subject  of  compensation,  is 
no  objection  to  a  specific  performance. 

Possession  of  a  house  by  delivery  of  the  keys. 

Upon  the  81st  of  January,  1798,  the  plaintiff  entered  into  an 
agreement  in  writing  to  sell  to  the  defendant  an  unfinished  house 
in  Cardiff  in  fee  for  the  sum  of  8002.,  payable  by  instalments. 
At  the  execution  of  the  agreement  the  keys  were  delivered  to  the 
defendant :  and  he  looked  over  the  house.  On  the  1st  of 
February  he  went  to  Bath  ;  where  he  stayed  till  April.  Then 
finding  that  no  abstract  had  been  delivered,  he  called  for  an 
abstract ;  which  was  delivered  upon  the  18th  of  April.  Objec- 
tions were  taken  to  the  title  upon  that  abstract :  1st ;  that  no 
title  appeared  farther  back  than  1782 :  2ndly ;  it  did  not  appear,, 
what  estates  two  persons  of  the  name  of  Bichards  had  :  8rdly ; 
a  person,  named  Priest,  stated  to  have  conveyed  in  1790,  was  at 
that  time  an  infant :  *4thly ;  several  married  women  were 
stated  to  have  conveyed  in  1796  ;  and  there  ought  to  have  been 
fines.  The  defendant  took  another  house  in  Llandaff ;  and  re- 
fusing to  perform  his  agreement  with  the  plaintiff,  the  bill  was 
filed ;  praying  a  specific  performance  ;  and  charging,  that  the 
defendant's  reason  for  refusing  to  perform  the  agreement  was, 
that  he  had  taken  the  other  house. 

The  answer  stated  the  defendant's  reason  for  declining  to 
complete  the  agreement  to  be  the  plaintiff's  neglecting  to  make 
a  title. 

In  support  of  the  bill  it  was  proved,  that  upon  the  5th  of 
April,  1798,  the  defendant  went  to  look  over  the  house  at 
Llandaff ;  and  upon  the  2nd  of  April  he  told  the  landlord,  he 
should  like  to  become  his  tenant,  provided  he  could  get  rid  of 
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Gaest's   hoase ;    and  on  the   2nd  of   Jane  he  entered    into       anm 
the   contract   for  that  house,  to  take  place  from  Midsummer     homfbat. 
following. 

The  solicitor  for  the  plaintiff  by  his  depositions  stated,  that 
soon  after  the  delivery  of  the  abstract  the  defendant  and  his 
solicitor  called  on  the  deponent.  A  conversation  upon  the  objec« 
tions  ensued;  and  they  were  informed,  the  deponent  was  not  then 
prepared  to  give  a  farther  abstract  on  account  of  the  absence  of 
his  partner;  but  it  should  be  furnished.  The  abstract  was 
taken  away  by  the  defendant's  solicitor  a  few  days  afterwards. 
Some  written  observations  and  queries  were  some  time  after- 
wards delivered  to  the  deponent.  The  deponent  applied  for 
the  abstract  again,  in  order  to  complete  it ;  but  did  not  receive 
it  till  August.  A  fine  was  levied,  as  required,  at  the  Autumn 
Great  Sessions.  A  second  abstract  was  left  at  the  defendant's 
lodging  at  Bath  upon  the  23rd  of  April,  1799 :  but  the  defen- 
dant said  he  would  not  take  it  as  considering  himself  bound  to 
have  any  thing  to  do  with  the  purchase ;  and  afterwards 
wrote  a  letter  to  that  effect.  The  deponent  understood  from 
his  conversation  with  the  defendant,  when  the  first  abstract 
was  returned,  that  he  would  not  fulfil  the  agreement,  unless 
compelled. 

The  defendant's  solicitor  by  his  depositions  stated,  that  he 
and  the  defendant  went  on  the  2nd  of  May,  1798,  to  the  plain- 
tiff's solicitor;  *who  on  receiving  the  objections  in  writing  said,  [  ^^^^  J 
his  partner  knew  more  than  he  did,  of  Bichards's  title ;  and  that 
no  one  could  suspect  it ;  and  that  the  fines  by  the  married  women 
were  unnecessary;  as  they  were  tenants  in  common.  The  defen- 
dant said,  he  was  desirous  of  completing  the  purchase  on  account 
of  the  advanced  state  of  the  summer,  the  building  being  unfin- 
ished ;  and  being  desirous  of  proceeding  with  the  building  he 
desired  the  plaintiff's  solicitor  particularly  to  inform  him, 
whether  any  better  title  could  or  would  be  made  by  the  plaintiff, 
and  what  answer  could  be  given  to  the  observations ;  and  the 
plaintiff's  solicitor  said,  he  could  give  no  answer  to  the  observa- 
tions and  queries ;  but  he  would  take  upon  him  then  to  say,  that 
no  better  or  other  title  could  be  made;  upon  which  the  defendant 
then  declared,  that,  as  he  could  not  get  a  good  title,  he  should 

B.B. — ^VOL.  V.  N 
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Guest  consider  the  agreement  as  at  an  end  ;  and  he  would  not  lay  out 
HoMFBAY  ^^B  money  upon  a  bad  title;  and  he  and  the  deponent  desired  the 
plaintiff's  solicitor  to  take  that  notice ;  and  that  the  defendant 
considered  the  contract  as  at  an  end  from  that  day ;  and  the 
plaintiflPs  solicitor  said  "very  well."  The  deponent  received  a 
note  the  end  of  May  or  beginning  of  June ;  stating,  that  the 
plaintiff  being  returned,  and  wishing  to  conclude  the  contract, 
the  deponent  was  required  to  attend  with  the  abstract ;  that  the 
objections,  if  any,  might  be  answered.  Soon  after^^ards  the 
deponent  wrote  an  answer,  that  the  abstract  was  gone  to  Llandaff 
with  other  papers ;  that  the  plaintiff's  solicitor  had  had  objec- 
tions ;  but,  if  he  had  mislaid  them,  they  might  be  had  again,  as 
soon  as  the  defendant  returned ;  not  meaning  to  revive  the  con- 
tract, but  only  to  satisfy  the  plaintiff's  solicitor,  that  the 
objections  were  well  founded.  Upon  the  18th  of  August  the 
deponent  was  informed  by  the  defendant,  that  the  plaintiff's 
solicitor  had  applied  to  him  for  the  abstract;  (which  had  been 
sent  with  the  defendant's  other  papers  to  Llandaff.)  The 
deponent  delivered  the  abstract  that  evening  without  any  obser- 
vations or  queries  thereon  to  the  best  of  his  recollection  and 
belief ;  at  the  same  time  observing,  that  the  abstract  being  taken 
with  other  papers  upon  the  defendant's  removal  to  Llandaff,  and 
no  answers  having  been  given  or  notice  taken  since  the  2nd  of 
May,  and  notice  being  then  given  by  the  defendant,  that  he  con- 
sidered the  contract  at  an  end,  the  deponent  considered  the 
abstract  of  no  consequence ;  and  requested  the  plaintiff's  solicitor 
[  *32i  ]  to  take  that  notice,  that  receiving  the  abstract  at  *that  time  must 
not  be  taken  as  intended  to  revive  the  agreement ;  considering  it 
at  an  end  from  the  2nd  of  May,  the  time  of  giving  the  notice. 
No  queries  or  observations  were  made  upon  that  abstract  at  that 
or  any  other  time  to  the  best  of  the  deponent's  belief,  &c.,  either 
by  him  or  the  defendant  except  upon  the  2nd  of  May.  The 
deponent  never  heard  any  thing  more  on  the  subject  till  the  10th 
of  April,  1799 ;  when  another  abstract  was  delivered  at  his  office 
with  answers  to  the  observations ;  which  he  returned  the  same 
day  without  any  message. 

The  defendant  also  relied  on  the  circumstance  of  having  given 
up  a  contract  he  had  entered  into  with  Mr.  Eay  for  some  lease- 
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hold  premises,  to  be  held  with  the  house:  but  the  plaintiff       Guest 
proved  by  the  evidence  of  Kay,  that  the  defendant  might  have     hompbay. 
them  again,  subject  only  to  the  remainder  of  a  term  for  three 
years  as  to  part ;  of  which  a  year  and  a  half  were  expired :  upon 
which  the  Master  of  the  Bolls  was  of  opinion,  there  was 
nothing  in  that  objection. 

Mr,  Lloyd  and  Mr.  Lewis,  for  the  plaintiff: 

The  material  date  is  the  2nd  of  May,  1798 :  at  which  time  the 
defendant  insists  on  being  released  from  the  agreement;  the 
objections  to  the  title  not  being  obviated  at  that  time.  That  is 
a  mere  pretence.  The  fact  is,  he  had  taken  another  house ;  and 
wished  to  get  rid  of  this.  If  there  is  a  good  title  at  the  time  of 
the  decree,  it  is  sufficient:  Langford  v.  Pitt,\  The  evidence 
for  the  defendant  cannot  be  true:  no  professional  man  could 
have  given  such  a  reason  as  is  there  represented,  that  fLnes  were 
not  necessary. 

Mr.  Romilly  and  Mr.  Wliishaic,  for  the  defendant : 

*  *  In  common  cases  the  only  inconvenience  of  the  delay  [  822  ] 
is  as  to  the  money ;  but  here  the  Court  cannot  put  the  parties  in 
the  same  situation.  Is  it  possible  to  say,  this  plaintiff  has  not 
been  guilty  of  the  grossest  laches  ?  It  was  incumbent  upon  him 
to  tender  the  abstract.  It  is  true,  no  particular  time  was  limited 
for  the  completion  of  the  purchase:  but  all  the  circumstances 
shew,  it  was  to  be  as  soon  as  could  reasonably  be  done.  The 
objections  were  well  founded ;  and  are  not  even  now  obviated. 
Suppose,  the  defendant  had  reason  for  wishing  to  get  rid 
of  the  contract :  that  cannot  affect  the  case ;  the  plaintiff  must 
rely  on  his  own  activity  and  diligence;  and  his  conduct 
amounts  to  a  complete  abandonment,  depriving  him  of  all  title 
to  relief-  [They  cited  several  cases  to  shew  that  the  vendor's 
laches  would  discharge  the  purchaser.] 

Mr.  Lloyd,  in  reply.     *     *     * 

Master  of  the  Bolls  : 
No  one  can  doubt  the  motives  of  the  parties  in  this  cause.  - 

t  2  P.  Wms.  629. 

K  2 
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Guest  The  only  question  is,  whether  the  plaintiff  has  done  enough  to 
HoMFRAT.  shew,  he  took  all  the  pains  he  could  to  be  ready  to  carry  into 
execution  the  agreement ;  which,  it  is  perfectly  clear,  the  defen- 
dant meant  to  get  rid  of,  if  he  could.  The  plaintiff  does  not 
seem  to  me  to  have  done  all  he  ought  to  have  done.  It  rests 
[  •823  3  *entirely  upon  that  point,  without  balancing  the  evidence  of  the 
two  solicitors ;  which  it  is  not  very  easy  to  reconcile.  By  the 
contract  immediate  possession  was  to  be  given  ;  and  was  given 
without  doubt;  though  the  defendant  says  in  his  answer,  he 
never  took  possession ;  but  the  keys  being  in  his  possession,  it 
must  be  considered,  that  he  was  in  possession.  Without  doubt 
by  the  delivery  of  the  keys  the  possession  was  ready  for  him ; 
and  indeed  he  had  it.  I  do  not  like  his  answer  in  that  respect. 
Having  the  keys  in  his  possession,  that  is  possession,  if  he  chose 
to  take  it.  Neither  the  defendant  demanded,  nor  the  plaintiff 
tendered,  the  abstract  immediately.  I  do  not  agree,  that  it  is 
solely  incumbent  upon  the  vendor  to  move  by  making  a  tender 
of  the  abstract.  Something  is  also  incumbent  upon  the  purchaser, 
to  ask  for  it.  But  neither  the  one  asked  for,  nor  the  other 
tendered,  it.  Then  what  happened  ?  Before  the  5th  of  April  the 
defendant  had  determined  to  get  rid  of  the  bargain,  if  he  could ; 
and  was  looking  out  for  another  house.  I  do  not  know  what  his 
reasons  were :  but  he  had  no  right  to  make  use  of  those  reasons, 
whatever  they  were,  in  order  to  make  improper  objections,  or  to 
expect  any  thing  unreasonable  from  the  vendor.  Finding,  he 
could  make  a  bargain  for  a  house  at  Llandaff,  he  throws  up  the 
negociation  with  Mr.  Eay  for  the  other  premises,  to  be  held  with 
this  house ;  and  then  without  doubt  he  asked  for  the  abstract 
with  a  view  to  make  objections  to  the  title.  Objections  were 
made ;  and  I  think,  it  is  fairly  put  in  issue  by  the  answer,  that 
the  defendant  had  stated,  that  the  contract  was  at  an  end.  I 
think,  that  called  upon  the  plaintiff's  solicitor  to  state,  that  the 
conversation  was  not  so.  The  plaintiff's  own  attorney  does  not 
deny,  that  he  saw  the  defendant  meant  to  abandon  the  purchase, 
if  he  could.  That  should  have  made  them  more  ready  to  cure 
the  objections;  and  I  should  have  expected  the  most  decisive 
evidence  from  the  plaintiff's  solicitor,  that  he  never  had  an  inten- 
tion not  to  give  another  abstract ;  and  he  should  have  apprised 
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the  defendant  of  that.  There  is  no  evidence,  that,  even  when  Guest 
the  abstract  was  sent  back,  he  said,  the  defendant  was  to  be  still  homfbat. 
bound,  and  was  not  released ;  and  desired  him  to  take  notice  of 
that.  There  is  nothing  to  shew,  that  he  was  proceeding  with 
due  diligence ;  and  meant  to  proceed  with  the  contract ;  nor  that 
he  was  even  holding  the  purchaser  to  it.  It  is  clear  therefore, 
the  plaintiff  was  called  upon  to  be  more  quick  than  he  has  been ; 
and  has  not  done  all  he  ought.  It  happened,  that  he  met  with 
an  unwilling  purchaser.  I  think,  he  has  not  ^entitled  himself  [  *824 
to  a  specific  performance :  but  I  do  not  at  all  like  the  defendant's 
answer  ;  for  he  pretends,  he  wished  to  go  on  with  the  purchase. 
It  would  have  been  better  for  him  to  have  said,  he  did  not  wish 
to  go  oim  with  it ;  and  therefore  wished  to  come  to  a  determina- 
tion upon  it ;  that  the  objections  were  fair  objections ;  and  he 
thought  himself  entitled  to  take  them.  If  he  had  done  that, 
I  should  have  dismissed  the  bill  with  costs.  On  the  other 
hand,  they  should  have  cautioned  him ;  and  have  told  him,  they 
were  going  on  to  make  out  the  title ;  and  that  they  were  in  hopes 
of  doing  it.  If  they  had  done  all  that,  and  shewn  a  probable 
ground  to  him,  that  they  might  make  a  good  title,  I  should 
perhaps  not  have  thought  a  year  too  long. 

Upon  the  whole  the  bill  must  be  dismissed ;  but,  under  the 
circumstances,  without  costs. 


EMEET  V.  WASE. 

(5  Vesey,  846—849.) 

The  report  of  this  case  on  Appeal  (8  Vesey,  505 — 519)  will  be 
contained  in  volume  7  of  the  "Eevised  Reports." 


ISiU 
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1795. 
May  6,  7. 

1801. 
March  2  4. 


Rolls  Court, 
Arden,  M.R. 

[849] 


[  ^850  J 


KEMP  V.  KEMP.f 

(5  Vesey,  849—862.) 

Under  a  power  to  appoint  among  several  objects  each  must  haye  a 
share,  and,  by  the  rule  in  equity  as  to  illusory  appointments,  a  sub- 
stantial share,  unless  a  good  reason  appears ;  as,  another  provision  by 
the  person  executing  the  power,  not  from  any  other  quarter.  Under 
such  a  power  an  appointment  of  a  fund,  nearly  1,900/.,  among  three 
children,  the  objects,  lOZ.  to  one,  507.  to  another,  and  the  remainder  to 
the  third,  all  haying  other  provisions  aliunde,  was  set  aside  as  illusory. 

Power  to  appoint  to  the  use  of  such  child  or  children,  &c. :  an 
appointment  to  one  or  more  good. 

A  power  to  appoint  among  several  objects  well  executed  at  law  by 
giving  each  a  share,  however  small. 

Martha  Scatteroood  by  her  will,  dated  the  29th  of  August, 
1753,  after  giving  several  specific  and  pecuniary  legacies, 
among  others,  to  Isaac  Kemp  20Z.,  to  his  son  Anthony  Facer 
Kemp  a  watch,  and  to  his  daughter  Martha  Seaccombe  a 
diamond  ring,  disposed  of  the  residue  thus : 

"WTiat  remains  after  paying  these  legacies  I  give  to  my 
cousin  Martha  Kemp  for  her  life  and  then  to  be  disposed  of 
amongst  her  children  as  she  shall  think  proper." 

Martha  Kemp,  the  wife  of  Isaac  Kemp,  and  her  son  Anthony 
Facer  Kemp  were  appointed  executors. 

After  the  death  of  the  testatrix  a  bill  was  filed  by  Anthony 
Facer  Kemp ;  under  which  several  orders  were  made,  and  the 
residue  was  paid  into  the  bank.  Isaac  Kemp  died  in  1775  ;  and 
by  his  will,  dated  the  14th  of  February,  1767,  among  other 
things  giving  a  legacy  of  501.  to  Anthony  Facer  Kemp,  reciting, 
that  he  had  a  few  days  before  given  him  his  fortune,  or  such  sum 
as  he  thought  a  fair,  competent,  proportion,  he  gave  to  his  daughter 
Martha  *  Seaccombe  a  legacy  of  lOOi.,  and  to  his  son  Samuel 
Scattergood  Kemp  500Z.  ;  and  appointed  his  wife  executrix. 


t  McOihhon  v.  Abbott  (1885)  10 
App.  Ca.  653,  660 ;  54  L.  J.  P.  C.  39. 
The  equitable  rule  as  to  illusory  ap- 
pointments was  rendered  inapplicable 
to  appointments  made  after  the  16th 
July,  1830,  by  11  Geo.  IV.  &  1 
Wm.  IV.  c.  46,  and  is  therefore  now 
of  little  practical  importance.    This 


leading  case  of  Kemp  y.  Kemp^  is 
however  retained  to  explain  the  pre- 
vious state  of  the  law  and  thus  to 
show  the  operation  of  the  Act.  Sub- 
sequent cases  on  this  point  will  be 
omitted'from  the  **  Revised  Eeports  " 
as  obsolete  unless  there  is  any  special 
reason  for  preserving  them. — 0.  A.  8. 
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Martha  Kemp  by  her  will,  dated  the  SOth  of  August,  1785,  as  Kbmp 
to,  for  and  concerning,  all  such  goods,  chattels,  estate  and  kbhp. 
effects,  as  she  was  entitled  to  for  her  life  under  the  will  of 
Martha  Scattergood,  and  which  she  was  thereby  empowered  to 
dispose  of  after  her  decease  to  and  amongst  her  children  in  such 
shares  and  proportions  as  she  should  think  proper,  gave  and 
disposed  thereof  in  the  words  following : 

"  I  give,  bequeath  and  dispose,  unto  my  son  Anthony  Facer 
Eemp  the  sum  of  50Z.  part  thereof.  I  give,  bequeath  and  dispose, 
unto  my  daughter  Martha  Seaccombe,  the  wife  of  Richard 
Seaccombe,  the  sum  of  lOL,  other  part  thereof,  to  and  for  her 
own  sole  and  separate  use  and  benefit  absolutely ;  and  as  to  all 
the  rest,  residue  and  remainder,  of  such  goods,  chattels,  estate 
and  effects,  of  what  nature  or  kind  soever,  I  give,  bequeath  and 
dispose  of,  the  same  and  every  part  and  parcel  thereof  unto  my 
son  Samuel  Scattergood  Kemp  to  and  for  his  own  use  and 
benefit  for  ever." 

She  then  appointed  Samuel  Scattergood  Eemp  sole  executor ; 
and  died  in  1794 ;  leaving  only  the  three  children  mentioned  in 
her  will. 

The  fund,  which  was  the  subject  of  appointment,  arising  from 
the  residue  of  Martha  Scattergood's  personal  estate,  amounted  to 
nearly  1,900/.  This  bill  was  filed  by  Samuel  Scattergood  Kemp, 
claiming  under  the  appointment  of  his  mother. 

The  defendant  Anthony  Facer  Kemp  by  his  answer  admitted, 
that  at  different  times  he  received  from  his  father  1,901Z.  lis.  Id. 
but  denied,  that  he  received  the  whole  as  an  advancement  in  the 
world  ;  claiming  an  allowance,  beyond  what  he  had  received,  as 
a  compensation  for  fifteen  years'  service,  and  also  for  two 
legacies  of  1001.  each  received  by  his  father  in  his  right.  He 
stated  a  comparison  of  his  circumstances  with  those  of  the 
plaintiff.  He  admitted,  that  Martha  Kemp  lived  with  the  plaintiff 
till  her  death ;  but  denied,  that  she  was  maintained  by  him ; 
believing,  he  received  dividends  accruing  to  her;  and  stating,  that 
the  plaintiff  *also  claimed  several  thousand  pounds  under  her  [  *85i  ] 
will,  insisted  that  the  appointment  was  illusory. 

The  defendants  Seaccombe  and  his  wife  by  their    answer 
stated,  that  upon  their  marriage  in  1758  he  received  from  Isaac 
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Kriffp  Kemp  400i.  in  part  of  1,000L  her  portion  ;  and  he  received  the 
Kkmp.  remainder  in  1779  under  a  decree,  with  interest,  and  also  a  gift 
from  another  person  to  his  wife  of  lOOZ. ;  received  with  interest 
under  the  decree.  He  also  received  a  legacy  of  lOOZ. ;  given  to  her 
by  her  father's  will.  He  stated,  that  the  plaintiffs  circumstances 
were  much  superior  to  his ;  and  that  he  had  sixteen  children ; 
and  he  believed,  the  plaintiff  had  received  several  sums  from  his 
father,  besides  being  settled  in  business  by  him  and  the  legacy 
of  600L 

Evidence  was  produced  to  shew  the  other  provisions  made  for 
the  children.  Evidence  was  also  produced  to  shew,  that  the  instru- 
ment was  obtained  by  undue  injfiiuence  and  ill-usage ;  which  was 
proved  by  the  plaintiffs  clerks  and  servants ;  and  opposed  on  his 
part  by  two  witnesses ;  who  had  attended  the  family  as  apothe- 
caries: but  the  Master  of  the  Eolls  early  in  the  argument 
declared,  that  as  the  instrument  was  proved  as  the  will,  he  should 
pay  no  attention  to  that  evidence. 

Ml'.  Gi'aham,  and  Mr.  Short,  for  the  plaintiff.     *     *     * 
Mr.  Lloyd,  and  Mr.  Fonhlanque  for  the  defendants.    *    ♦    ♦ 

Mr.  Graham  in  reply. 
[The  cases  cited  by  counsel  are  referred  to  in  the  judgment.] 

Master  of  the  Bolls  : 

[  855  ]  The  only  point  for  my  opinion  is,  that  according  to  this  power 

Martha  Kemp  was  bound  to  give  something  more  than  a  shadow 
to  all  her  children  ;  and  that  101.  is  not  in  itself,  independent  of 
circumstances,  illusory ;  or,  if  it  is,  that  taking  all  the  circum- 
stances together,  it  cannot  be  held  to  be  so.  In  the  old  cases 
they  used  to  go  into  the  point,  how  the  children  behaved  :  but 
they  do  not  now ;  and  I  will  not. 

. 
ISO],        The  Master  of  the  Eolls: 

*        This  cause  has  been  before  me  longer,  I  believe,  than  any  other ; 

[  85G  ]  and  certainly  should  not  have  remained  so  long  for  judgment, 
if  I  had  not  entertained  doubts,  which  I  must  always  entertain 
upon  questions  of  this  sort,  as  to  the  decree  1  am  to  make. 
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Another  reason  is,  that  I  hoped,  what  I  recommended,  that  the       Kemp 
parties  should  come  to  some  agreement,  would  have  taken  place.       kehp. 
That  is  extremely  desirable ;  for  nothing  is  more  disagreeable  to  a 
Judge  than  to  make  the  decision  I  find  myself  under  the  necessity 
of  making. 

This  cause  arises  upon  what  has  frequently  been  a  question  in 
this  Court :  the  due  execution  of  trusts  and  powers  ;  which  are  in 
this  Court  considered  as  trusts.  The  question  is,  whether  under 
the  circumstances  of  this  case  this  appointment  can  stand ;  for 
special  circumstances  were  relied  on,  and  a  great  deal  of  evidence 
produced  to  shew,  what  provisions  these  children  took  from  their 
father  and  others  :  but  I  do  not  think  that  material  now  ;  for  it 
affords  no  ground  to  entitle  the  person  executing  the  power  to 
take  away  from  them  what  upon  the  construction  of  the  power 
they  might  be  entitled  to :  that  is,  a  real  substantial  share  of 
this  fund.  The  property  is  pretty  nearly  1,900Z.  I  should 
hardly  have  conceived,  that  50Z.  could  be  considered  a  substantial 
part :  but  the  sum  of  102.  to  the  daughter  was  evidently  meant  to 
be  no  gift :  the  mother  merely  supposing  herself  to  be  under  the 
necessity  of  giving  something  to  each.  The  first  point  is  as  to 
the  construction  of  the  power.  One  of  the  counsel  for  the 
plaintiff  was  much  disposed  to  admit,  that  this  must  be  construed 
to  be  a  power  under  such  circumstances  as  called  upon  her  to 
give  some  share  to  each :  the  other  counsel  insisted,  and  I  think, 
so  far  rightly,  as  being  the  most  material  point,  that  according  to 
the  true  construction  of  this  power,  notwithstanding  the  very 
rigorous  manner  in  which  these  powers  have  been  construed  in 
this  Court,  it  was  an  absolute  power  of  disposition ;  and  she 
might  have  given  the  whole  to  Samuel  Kemp.  The  question  is, 
what  is  the  real  construction  of  these  words :  '*  then  to  be  disposed 
of  amongst  her  children  as  she  shall  think  proper :  "  whether 
according  to  the  true  construction  of  this,  which  must  be 
admitted  to  be  a  trust,  so  that  she  could  only  give  it  to  a  child, 
she  might  give  it  to  one  only,  and  that  would  have  fulfilled  the 
intention.  I  was  for  some  time  disposed  to  think,  such  a  con- 
struction might  be  put  upon  it.  The  *case  relied  on  was  [  *Sb7  ] 
Burrellv.  BurreU,\  decided  by  Lord  Camden,  a  very  great  Judge: 

t  Ambler,  660. 
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Kemp  but  when  that  case  comes  to  be  considered,  there  are  many 
Emip.  essential  differences.  The  question  then  is,  whether  according 
to  the  true  construction  in  law  and  equity  upon  a  trust  to  dispose 
among  a  certain,  given,  assigned,  number  of  particular  persons 
each  of  those  persons  is  not  to  be  considered  as  entitled  under 
that;  and  after  looking  through  every  case  that  was  cited,  I  am 
forced  to  declare,  I  find  it  to  be  the  opinion  of  a  series  of  Judges 
from  Lord  Nottingham  to  the  present  time,  that  words  like  these 
amount  to  a  gift  to  all  the  objects;  and  the  exclusion  of  one  is  an 
undue  execution.  If  the  words  were  ''  to  such  of  her  children  as 
she  shall  think  proper,"  that  would  give  a  latitude  to  appoint  to 
one  only. 

All  the  questions,  that  can  arise  upon  these  words,  seem  to 
have  been  considered  in  the  case  of  Swift  v.  Gregson\  and  the 
case  of  Spring  v.  BiUs  in  the  note ;  from  which  may  be  collected 
the  construction,  which  courts  of  law  put  upon  powers  of  this 
nature.  The  words  in  the  former  of  those  cases  were  "  to  and 
for  the  use  and  behoof  of  such  child  and  children  of  the  said 
John  Gregson,'*  as  John  Gregson  should  at  any  time  by  deed  or 
will,  &c.  limit,  direct  or  appoint.  The  question  was,  whether 
such  words  gave  a  power  to  appoint  to  any  one  in  exclusion  of 
the  others.  The  words  in  Spring  v.  Biles  were  "  to  and  amongst 
such  of  my  relations  as  shall  be  living  at  the  time  of  my  decease 
in  such  parts,  shares,  and  proportions,  as  my  said  wife  shall 
think  proper."  The  Judges  were  of  opinion,  that  these  words 
gave  full  power  to  give  to  one  or  more  ;  and  most  of  the  cases, 
that  have  arisen  upon  words  of  this  sort,  are  there  quoted ;  as 
Thomas  v.  Thomas  ;l  where  the  words  were  "  to  one  or  more  of 
his  children ;"  Tomlinson  v.  Dighton^^  where  it  was  "to  any  of  his 
children;"  Macey  v.  Shurmer,\\  "amongst  all  or  such  of  his 
children ;"  and  Liefe  v.  Saltingstone,^  "  to  such  of  my  children." 
All  these  words  were  held,  and  very  properly,  to  shew  a  manifest 
intention  to  give  a  power  to  appoint  to  any  one  child,  that  should 
answer  the  description.  But  it  does  not  appear  to  have  been 
argued,  at  least  not  conceded,  that  the  word  "  amongst  "  has  not 

i  1  Term  Eep.  432.  ||  1  Atk.  389. 

X  2  Vem.  513.  %  I  Mod.  189 ;  2  Ley.  104 ;  Carter, 

§  1  P.  Wms.  149.  232. 
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been  considered  equivalent  to  "all  and  every;"  which  words  are       Ebmp 
mandatory;  and  make  it  ^necessary,  that  each  should  have  a       kemp. 
share.    It  seems  to  me,  that  upon  the  case  now  before  the  Court      [  *838  ] 
the  Judges  would  have  had  no  doubt,  that  every  one  must  have 
taken  a  share. 

I  will  now  state  the  cases,  that  have  occurred  upon  this 
subject,  chronologically ;  and  see  how  far  the  opinions  upon  this 
question  of  illusory  appointment,  and  I  lament  extremely,  that  it 
has  ever  found  its  way  into  this  Court,  have  been  carried.  The 
case,  that  settled  this,  is  Gibson  v.  Kinven,\  determined  by  that 
great  Judge  Lord  Nottikoham,  stiled  the  Father  of  Equity.  It 
was  contended  in  that  case,  that  any  one  might  have  been  ex- 
cluded. It  is  said  in  the  Beport  to  have  been  the  opinion  of 
Chief  Justice  Pembekton,  then  at  the  bar,  that  a  ring  might  have 
been  given  to  one ;  and  so  it  might,  if  this  would  be  good  :  but 
the  appointment  was  set  aside  by  Lord  Nottingham  for  in- 
equaUty.  How  can  the  words  in  that  case  be  distinguished  from 
"  amongst  her  children  ?  "  Lord  Nottingham  was  of  opinion,  it 
was  necessary  to  give  some  part  to  each ;  and  a  nominal  part 
would  not  satisfy  the  object  of  the  power. 

That  case  was  followed  by  Wall  v.  Thurbomey  reported  in  two 
places  in  Vernon  :  t  but  tUat  book  is  unfortunately  so  inaccurate, 
that  I  do  not  know  upon  which  statement  to  rely.  If  I  take  the 
first  statement,  it  is  very  near  this  case. 

Two  other  cases  are  quoted  there,  by  whom  determined  I  do 
not  know :  Cragrave  v.  Perrost,  and  Swetnam  v.  Woolaston. 
Upon  the  first  I  rather  think  the  Court  would  have  paused, 
before  they  would  have  set  that  aside,  but  for  the  peculiar  cir- 
cumstances. But  Swetnam  v.  Woolaston,  if  it  is  to  have  any 
authority,  would  be  against  the  decision  ia  Gibson  v.  Kinven.  It 
is  a  decision  departed  from  in  the  principal  case,  and  by  whom 
determined  I  do  not  know.  Therefore  it  is  not  entitled  to  be 
considered  as  of  any  authority. 

Clarke  v.  Turner^  was,  I  believe,  determined  by  Lord  Sombks. 
Whether,  or  not,  the  Court  was  struck  with  the  extent  of  the  word 
'"relations"  and  the  subject  being  land,  they  took  upon  them- 
selves, to  execute  the  trust ;  and  decreed  it  to  the  heir  at  law. 

t  1  Yom.  66.  t  1  Vem.  356,  414.  §  2  Freem.  198. 
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Kemp  The  next  case  is  a  very  extraordinary  'one:  Warburton  v. 

Kemp.       Warburton  :  t  a  power  to  two  of  the  testator's  daughters,  whom 

r  859  ]  he  appointed  his  executors,  to  dispose  to  the  use  of  themselves, 
their  brothers  and  sister,  or  to  such  of  them  and  in  such  pro- 
portions as  they  should  judge  fit  and  convenient  according  to  their 
needs  and  necessities.  There  the  Lord  Keeper  Wright  and  the 
House  of  Lords  seem  to  have  thought  that  the  trust  devolved 
upon  the  Court.  The  reason  is  a  very  odd  one.  I  hope,  they 
did  not  lay  much  stress  upon  his  being  bred  to  the  law.  It  is 
hardly  to  be  collected,  what  construction  they  put  upon  it.  It 
seems,  as  if  they  exercised  the  power  themselves :  a  power,  which 
of  late  the  Court  has  disclaimed ;  and  I  hope,  that  will  always  be 
followed.  If  the  power  is  not  executed  properly,  the  rule  now  is 
to  set  aside  the  execution  and  give  the  fund  equally.  But  I 
suppose,  the  construction  there  was,  that  it  was  a  general  trust, 
to  be  exercised  for  their  own  benefit ;  and  therefore  the  Court 
was  very  jealous  ;  and  completely  controlled  it. 

The  next  cases  are  Tliomas  v.  Thomasl  referred  to  in  Swift  v. 
Gregson,  and  Astry  v.  Astry,^  The  former  could  admit  no  doubt ; 
and  it  was  determined,  that  the  fund  might  be  given  to  one  :  the 
power  being  to  give  to  one  or  more,  there  was  no  room  for  the 
Court  to  interfere.  In  Astry  v.  Astry  the  power  was  to  divide 
among  his  three  daughters  in  such  proportions  as  the  wife  should 
think  fit ;  and  the  Court  was  of  opinion,  it  must  be  equally ; 
unless  a  good  reason  appeared.  That  I  take  not  to  be  the  rule 
of  the  Court  now.  However,  it  is  perfectly  clear,  that  under 
words  of  this  sort,  if  some  very  good  reason  does  not  appear, 
which  I  admit  might  be  given  in  the  particular  case,  for  gi\ang  a 
very  small  sum  to  one,  such  a  disposition  cannot  be  allowed. 

Then  we  come  to  some  cases  more  modern ;  and  upon  which 
the  rule  is  settled,  as  it  now  stands.  InMenzey  v.  WalkeryW  not- 
withstanding the  reason  given,  viz.  the  provision  from  the  grand- 
father, yet  Lord  Talbot  thought,  under  the  words  in  that  case, 
every  one  must  have  a  share,  and  not  an  illusory  share.  The 
next  case  is  Maddison  v.  Andrew.%    The  principal  point  does 

[  •860  ]      *not  bear  upon  this ;  but  this  was  held  clearly,  that  each  of  the 

t  1  Br.  P.  C.  34.  t  2  Vem.  513.  §  Pr.  Ch.  256. 

II  For.  72.  ^  1  Ves.  sen.  57. 
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objects  living  were  entitled  to  a  share ;  and  that  no  discretion  in       Kemp 

f 

sach  a  case  devolved  upon  the  Court.  Then  in  Coleman  v.  Esifp. 
Seymaur\  it  was  held,  that  a  share  must  be  given  to  each  ;  and 
that  a  share  not  illusory.  The  next  is  a  case  very  often  quoted, 
Alexander  v.  Alexander;  I  which  seems  almost  to  decide  upon 
such  words  as  these.  Under  a  power  to  appoint  unto  and  among 
such  children  begotten  between  them  and  in  such  proportion  as 
she  shall  direct,  &c.  Sir  Thomas  Glarkb  held,  that  each  must 
have  some  share ;  and  that  must  not  be  a  nominal  share. 

The  last  case  I  shall  take  notice  of  is  that,  which  has  been  so 
much  commented  upon,  BurreU  v.  BurreU.^  The  testator  gave 
all  his  real  and  personal  estate  to  his  wife,  to  the  end  she  might 
give  his  children  such  fortunes  as  she  should  think  proper,  or 
they  best  deserve ;  to  whom  he  charged  his  sons  and  daughters 
to  be  dutiful  and  obedient,  and  loving  and  affectionate  to  each 
other.  The  son  had  an  estate  of  4002.  a-year.  The  wife  gave 
two  daughters  2002.  each ;  to  the  son  a  guinea ;  and  the 
remainder  to  two  other  daughters.  It  is  impossible  to  suppose, 
that  Lord  Camden  laid  any  stress  upon  the  guinea.  I  cannot 
conceive,  that  he  considered  that  as  any  thing ;  for  it  is  now  too 
well  settled,  and  it  is  imposed  on  every  Judge  as  an  obligation, 
whatever  may  be  the  inclination  of  his  own  opinion,  that,  though 
a  gift  of  any  part  is  a  good  execution  at  law,  yet  in  equity,  unless 
it  is  substantial  and  real,  it  is  the  same  as  no  execution.  The 
words  of  the  report  leave  it  a  little  doubtful.  It  states  two 
reasons ;  and  concludes,  that.  Lord  Camden  being  of  the  same 
opinion,  the  bill  was  dismissed.  Lord  Camden  as  I  conceive,  was 
of  opinion,  that  these  words  were  so  ample,  that  if  she  thought 
fit  to  give  nothing  to  one,  she  might  so  execute  her  power.  I 
will  not  say  what  my  own  opinion  would  have  been.  I  am 
willing  to  subscribe  to  that  of  Lord  Camden  upon  such  a  doubtful 
question ;  being  perfectly  satisfied,  that  in  setting  aside  these  ap- 
pointments, criticising  upon  the  words  "  to  and  amongst,"  &c.  and 
the  rule  as  to  illusory  shares,  the  Court  goes  against  the  in- 
tention. I  must  therefore  think,  that  under  the  words  of  that 
will  Lord  Camden  thought,  the  wife  might  have  given  the  whole 
to  one  child ;  and  had  a  right  to  exclude  any,  who  in  her  opinion 

t  1  Yee.  son.  209.  %  2  Ves.  sen.  640.  §  Amb.  660. 
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Eemp       did  not  want  it.    Then  ought  that  to  have  any  effect  upon  these 

Kemp.        words  ?     I  think  not. 

[  861  ]  My  inclination  is  strong  to  support  the  execution  of  this 

power,  if  I  could  consistently  with  the  rules  I  find  established. 
Finding  those  rules  established,  I  must  consider  these  words 
with  reference  to  those  rules.  This  is  a  trust  beyond  all 
question.  "What  is  the  effect  of  the  words  "  amongst  her 
children  ?  "  Is  it  necessary  to  say  "  all  and  every  ?  "  Alexander 
V.  Alexander  and  the  cases  quoted  in  Swift  v.  Gregson  plainly 
shew  that,  if  it  was  not  for  the  word  "  such "  the  word 
"  amongst "  would  require  a  distribution,  so  that  every  one  must 
take  some  share.  A  court  of  law  says,  a  share,  however  little, 
will  be  sufficient.  The  power  must  be  executed  according  to  the 
words :  if  not,  it  will  be  bad  at  law.  I  shall  mention  Pocklington 
V.  Bayne,  in  order  to  shew  that  Lord  Thurlow's  opinion  was  the 
same.  His  Lordship  held  an  acre  given  to  two  for  their  lives 
was  illusory ;  evidently  adopting  the  rule ;  which  is  too  firmly 
established  for  a  Judge  to  extricate  himself  from  it.  I  wish  to 
consider  these  cases  as  going  upon  the  ground  of  fraud.  I  do 
not  notice  the  late  cases ;  principally  because  most  of  them  were 
determined  by  me :  but  all  of  them,  Bristoiv  v.  1Varde,f  Wilson 
V.  PiggoltjX  and  Vanderzee  v.  Aclom^%  are  upon  the  same 
principle. 

I  am  sorry,  I  have  taken  so  much  time  upon  this  cause :  but 
it  proceeded  from  an  earnest  wish,  that  the  parties  would  com- 
promise it.  My  conclusion  upon  it  is,  that,  notwithstanding  the 
large  words,  every  child  must  have  a  share ;  and  the  mother  was 
bound  to  dispose  of  the  fund  so  as  to  give  every  one  a  share. 
She  has  done  so  :  but  the  share  given  to  her  daughter,  for  which 
no  reason  appears,  sufficient  to  justify  the  mother  as  a  trustee, 
is  not  sufficient.  All  the  provisions  from  others  will  not  do  to 
exclude  her  from  this  fund ;  for  Mrs.  Scattergood  has  said,  each 
shall  have  a  share.  If  the  person,  not  the  person  creating  the 
power,  but  the  person  having  the  execution  of  it,  has  provided 
for  them  in  some  other  way,  that  is  sufficient ;  according  to  the 
Lord  Chancellor's  opinion  ;  of  which  I  shall  always  be  glad  to 

t  2  B.  R.  235  (2  Ves.  J.  336).  §  4  Ves.  771. 

t  2  R.  B.  246  (2  Yes.  J.  351). 
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avail  myself.    But  in  this  case  I  am  mider  the  necessity  of       Eekp 
adhering  to  the  rule,  established  by  such  Judges,  that  it  would       kemp. 
be  a  presumption  to  attempt  to  get  out  of  it ;  and  under  that 
obligation  I  must  decide,  that  Martha  Kemp  was  bound  to  dis- 
pose of  this  property,  and  to  give  a  substantial  share  to  each 
child ;  and  that  the  words  are  not  large  enough  to  enable  her  to 
give  only  to  one.    Though  I  had  *some  doubt  as  to  that,  I  am       [  *862  ] 
satisfied  now,  I  cannot  make  that  construction ;  and  am  bound 
to  give  it  among  all.    I  am  also  bound  to  say,  the  bequest  of  lOZ. 
was  clearly  meant  as  an  illusion  and  not  an  execution.    There- 
fore the  execution  is  void.    It  is  in  vain  now  to  lament,  as  I' 
have  in  many  other  cases,  that  this  Court  did  not  follow  the  rule 
of  law :  but  now  this  is  so  settled,  that  no  Judge  will,  and  cer- 
tamly  I  will  not,  presume  to  go  against  it.    The  Court  must 
decide,  whether  the  share  is  substantial  or  not. 

For  these  reasons,  but  with  less  satisfaction  than  I  have  had 
in  any  other  judgment  I  have  given,  being  satisfied,  the  party 
creating  the  power  meant  a  much  larger  power  than  I  can  hold 
the  person  executing  it  had,  I  must  declare  this  appointment 
void. 


BROWK  V.   CAETER.  isoo. 

(5  Vesey.  862—879.)  J>ee.  1, 11. 

A  Bon,  tenant  in  tail  in  remainder,  when  just  of  age,  in  1769,  joined  ^^^^' 

bis  father,  tenant  for  life,  in  a  recovery,  for  the  purpose  of  raising         ^^^ 
3,0007.  for  the  father,  and  re-settling  the  estate;  the  son  taking  back    Bolls  Court. 
only  an  estate  for  life,  with  remainder  to  his  first  and  other  sons,  &c.   Abdsn,  M.R. 
Whaterer  eqtdty  he  might  have  had  against  that  settlement  was  lost  by         r  g^o  i 
his  marriage  and  aoqniescence  till  after  the  death  of  his  father  in  1793 ; 
though  under  the  circumstances  there  was  no  probability  of  issue. 
TJl>on  that  ground  a  bill  by  trustees  under  a  general  trust  for  his 
creditoTS,  claiming  as  purchasers  under  the  statute  27  Eliz.  c.  4,  was 
dismissed ;  without  deciding,  whether  they  coidd  sustain  that  character; 
or»  how  far  a  settlement,  merely  as  being  voluntary,  is  affected  by  the 
statutes  of  Elizabeth. 

Bt  indentures  of  lease  and  release,  dated  the  16th  and  17th  of 
February,  1746,  Abraham  Gapper,  Serjeant  at  law,  conveyed  all 
his  estates  in  the  comities  of  Wilts  and  Somerset  to  trustees  and 
their  heirs ;  as  to  the  Wiltshire  estates,  to  the  use  of  himself  for 
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Browx  life  without  impeachment  of  waste;  remainder  to  the  use  of 
Cabteb.  Mary,  his  wife,  for  life ;  remainder  to  the  use  and  intent,  that 
the  trustees  should  pay  certain  annuities  to  their  daughters  for 
their  respective  lives ;  and  as  to  the  Wiltshire  estates,  subject  to 
such  annuities,  to  the  use  of  Henry  Capper,  the  eldest  son  of 
Serjeant  Gapper  and  Mary  his  wife,  for  life  without  impeachment 
of  waste ;  remainder  to  the  trustees,  to  preserve  contingent  re- 
mainders; remainder  to  the  use  of  his  first  and  other  sons 
successively  in  tail  male ;  remainder  to  the  use  of  Bobert  Gap- 
per, the  second  son  of  Serjeant  Gapper,  for  life,  and  to  his  first 
and  other  sons  in  the  same  manner,  with  similar  remainders  to 
Richard  the  third  son,  and  his  first  and  other  sons ;  remainder 
to  the  daughters  of  Serjeant  Gapper,  as  tenants  in  common  in 
tail  general,  with  the  ultimate  limitation  to  Serjeant  Gapper  in 
fee. 

The  uses  of  the  Somersetshire  estates  were  declared,  as  to  one 
fourth,  to  Serjeant  Gapper  in  fee ;  and  as  to  the  other  thi*ee 
[  •863  ]  *fourths  to  his  three  sons  respectively  in  tail  male ;  with  cross- 
remainders  ;  and  the  ultimate  limitation  to  Serjeant  Gapper  in 
fee. 

The  settlement  contained  powers  of  jointuring  and  leasing  to 
the  three  sons  when  in  possession;  and  a  power  to  Serjeant 
Gapper  to  revoke  the  uses. 

Serjeant  Gapper  died  in  1758.  His  widow  died  in  1762. 
Henry  Gapper  died  in  1767,  without  leaving  any  issue ;  and  all 
the  daughters  of  Serjeant  Gapper  also  died  without  issue. 

Robert  Gapper  by  his  marriage  in  1754,  with  Honora  Sneyd  had 
issue  two  sons,  William  Gapper  and  James  Webb  Gapper.  The 
eldest  son  William  Gapper  having  attained  the  age  of  twenty-one 
on  the  15th  of  December,  1768,  upon  the  application  of  his 
father,  who  was  then  in  distressed  circumstances,  consented  to 
join  in  suffering  a  recovery  to  bar  the  intail,  and  to  limit  the 
estates  for  a  term  of  years  in  trust  to  raise  any  sum  not  exceed- 
ing 8,0002.  for  Robert  Gapper,  and  to  answer  his  then  occasions. 
Accordingly  by  indentures  of  lease  and  release,  dated  the  20th 
and  21st  of  January,  1769,  and  a  recovery  suffered  in  pursuance 
thereof,  all  the  estates  in  Wiltshire  and  Somersetshire,  wherein 
they  or  either  of  them  were  seised  of  any  estate  of  freehold  or  in- 
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heritance,  were  conveyed  to  Thomas  Carter  and  his  heirs,  to  the  Bbowk 
use  of  trostees  for  the  term  of  two  thousand  years^  upon  trust  by  cabtbb. 
sale  or  mortgage  to  raise  any  sum  not  exceeding  3,000Z.,  and  pay 
the  same  to  Bobert  Gapper ;  and  after  the  expiration  or  other 
sooner  determination  of  the  said  term,  and  in  the  mean  time 
subject  thereto  and  to  the  trusts  thereof,  to  the  use  of  Bobert 
Gapper  and  his  assigns  for  his  life  without  impeachment  of 
waste ;  remainder  to  the  use  of  William  Gapper  and  his  assigns 
for  his  life  without  impeachment  of  waste,  remainder  to  the  use 
of  Thomas  Garter  and  his  heirs  during  the  life  of  William  Gap- 
per, in  trust  to  preserve  the  contingent  uses  ;  remainder  to  the 
use  of  the  first  and  other  sons  of  William  Gapper  successively  in 
tail  male ;  with  similar  remainders  to  James  Webb  Gapper  for 
life,  and  to  his  first  and  other  sons  in  tail  male ;  remainder  to 
the  use  of  Bobert  Gapper,  the  father,  his  heirs  and  assigns  for 
ever. 

This  settlement  contained  a  power  to  the  son,  when  in  possesi^ 
sion,  to  jointure  and  provide  portions,  and  also  powers  to  the 
^father  to  jointure  a  future  wife ;  and  to  settle  the  mansion-      [  *864  ] 
house,  but  subject  to  waste,  upon  his  present  wife. 

In  July,  1769,  the  sum  of  8,000?.  was  raised  by  mortgage 
under  the  term ;  which  sum  was  wholly  paid  to  Bobert  Gapper, 
the  father,  or  applied  to  answer  his  then  occasions. 

By  indentures  of  lease  and  release  dated  the  13th  and  14th  of 
December,  1776,  reciting  the  indentures  of  January,  1769,  and 
the  mortgage,  and  that  William  Miller,  the  mortgagee,  had  lent 
Bobert  Gapper  a  farther  sum  over  and  above  the  3,000Z.,  and 
that  there  was  then  due  to  Miller  8,840^  and  that  Dagge  More 
had  agreed  with  Bobert  Gapper  for  the  purchase  of  his  estate  for 
life  and  the  ultimate  reversion  or  remainder  in  fee  of  and  in  the 
said  estates  comprised  in  the  said  several  indentures,  Bobert 
Gapper  in  consideration  of  the  sum  Of  100?.  and  an  annuity  of 
70/.  a-year  during  his  Ufe  conveyed  the  Wiltshire  and  Somerset- 
shire estates  to  More,  his  heirs  and  assigns,  as  to  a  capital 
messuage,  called  Balaam  House  and  other  premises,  part  of  the 
Somersetshire  estates,  to  the  use  of  Bobert  Gapper  for  ninety- 
nine  years,  if  he  should  so  long  live,  and  as  to  all  other  the 
Somersetshire  estates  to  the  intent  that  Bobert  Gapper  should 

B.B. — ^VOL.  V.  0 
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bbown  receive  the  said  annuity  of  702.  a-year,  with  powers  of  entry  and 
CASTER,  distress  for  securing  the  same ;  and  as  to  the  premises  comprised 
in  the  term  of  ninety-nine  years,  from  the  determination  thereof 
and  subject  thereto,  and  as  to  all  other  the  premises  thereby 
conveyed,  to  the  use  of  More,  his  heirs  and  assigns  for  ever, 
subject  to  the  annuities  under  the  settlement  of  1746,  the  term 
of  two  thousand  years,  the  mortgage,  an  annuity  granted  by 
Bobert  Gapper  during  his  life,  and  to  the  subsisting  leases. 

In  February,  1783,  William  Gapper,  in  consideration  of  lOOi. 
then  paid  and  lOOZ.  to  be  paid  by  him  within  twelve  months 
after  the  decease  of  Bobert  Gapper,  purchased  More's  interest  in 
the  estate  for  life  of  Bobert  Gapper  and  the  reversion  in  fee. 

In  1788  James  Webb  Gapper  died  without  leaving  issue.  In 
1798  Bobert  Gapper  the  father  died.  William  Gapper  married 
in  1779 ;  but  he  had  no  issue ;  and  about  fifteen  years  before  the 
bill  was  filed  he  was  separated  from  his  wife ;  a  deed  of  separa- 
[  *865  ]  tion  *having  been  executed.  His  wife  during  the  greater  part 
of  that  period  has  resided  in  America ;  where  she  possesses  con- 
siderable estates. 

By  indentures  of  lease  and  release,  dated  the  12th  and  13th  of 
July,  1799,  reciting,  that  William  Gapper  was  indebted  to  the 
sev^al  persons  in  the  several  sums  set  opposite  to  their  names  in 
the  schedule  thereto,  and  that  being  desirous  to  discharge  all  his 
said  debts  he  had  proposed  at  a  meeting,  which  he  gave  notice  to 
all  his  creditors  to  attend,  to  vest  his  Wiltshire  estates,  which 
were  valued  at  more  than  the  amount  of  all  the  debts  comprised 
in  the  schedule,  in  trustees  for  that  purpose ;  and  also  reciting, 
that  he  was  possessed  of  the  Wiltshire  estates,  subject  to  a 
mortgage  of  8,000{.,  for  his  life,  with  remainders  to  trustees  to 
preserve  contingent  remainders ;  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  himself  in  fee ;  and  that 
he  had  no  issue  male,  and  had  been  upwards  of  fifteen  years 
separated  from  his  wife ;  who  had  during  the  greater  part  of  that 
time  resided  in  America ;  where  she  was  possessed  of  consider* 
able  estates,  that  were  settled  upon  her  for  her  separate  use,  and 
that  a  deed  of  separation  had  been  executed  by  him  and  his  wife, 
he  for  more  effectually  securing  to  his  several  creditors  the  pay- 
ment of  their  debts  set  opposite  their  respective  names  in  the 
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schedale  conveyed  the  Wiltshire  estates  to  Thomas  Brown  and  Bhown 
other  creditors,  their  heirs  and  assigns ;  upon  trast  with  all  co]>-  Cabteb. 
venient  speed  to  sell,  and  pay  the  mortgage  debts  of  8,0001.  and 
lOM.  and  all  his  other  debts,  that  should  be  proved  due  to  the 
persons  mentioned  in  the  schedale ;  and  to  pay  the  residue  of 
the  purchase-money,  if  any,  to  William  Gapper,  his  executors, 
&c.  It  was  provided,  that  in  case  any  doubt  or  difficulty  should 
be  made  respecting  the  title  of  William  Gapper  to  sell  the  fee- 
simple  and  inheritance,  the  trustees  should  institute  any  suit,  or 
make  application  to  Parliament  to  authorise  and  compel  the  then 
trustees  or  trustee  to  preserve  contingent  remainders  during  the 
life  of  William  Gapper  and  all  other  proper  parties  to  join  in  the 
sale  and  conveyance. 

The  bill  was  filed  by  the  trustees  under  that  conveyance  on 
behalf  of  themselves  and  all  other  the  creditors  of  William 
Gapper  against  Carter,  the  trustee  under  the  settlement  of 
January,  1769,  and  William  Gapper,  Dagge  More,  and  the 
assignees  of  the  mortgage  for  8,000Z. ;  and  the  prayer  of  the  bill 
was,  that  the  plaintiffs  *may  be  enabled  to  carry  the  trusts  into  [  ^^^  ] 
execution ;  and  for  that  purpose  that  all  the  defendants  may  be 
decreed  to  join  in  a  sale  and  conveyance. 

It  did  not  appear,  that  any  settlement  was  made  upon  the 
marriage  of  William  Gapper;  and  it  was  said,  that  all  the 
property  of  his  wife's,  which  was  considerable,  was  upon  the 
separation  settled  to  her  separate  use. 

The  Master  of  the  Bolls  directed  the  counsel  for  the  trustee 
to  support  the  interest  of  the  children  of  William  Gapper; 
supposing  he  should  have  any  ;  observing,  that  the  Court  could  . 
not  take  into  consideration,  that  in  all  probability  there  will  be 
no  children ;  and  though  there  could  be  little  doubt,  that  this 
settlement  would  have  been  set  aside,  if  the  son  had  come  soon, 
it  would  be  difficult  at  this  distance  of  time ;  the  son  having 
married ;  and  the  wife  supposing  him  tenant  for  life,  with 
remainders  to  her  first  and  other  sons  in  tail  male. 

Mr.  Richards  and  Mr.  Plowden,  for  the  plaintiffs : 

The  object  of  this  bill  is  to  set  aside  this  settlement  of  1769, 
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Bbovtk 

r. 
Cabteb. 


[  8;>8  ] 


operating  to  the  prejudice  of  the  son  and  of  creditors.  It  is 
a  hard  settlement  with  respect  to  the  son,  and  certainly  a  volun- 
tary settlement ;  and  which  under  the  circumstances  ought  not 
to  have  been  made.  The  trustees  are  purchasers  for  valuable 
consideration.  Besides  that,  it  is  impossible  not  to  see,  that 
improper  advantage  was  taken  by  the  father.     ♦     ♦     ♦ 

Mr.  Heald,  for  the  defendant  Carter,  the  trustee  : 

This  deed  of  1769  stands  upon,  not  only  good  and  meritorious, 
but  valuable  consideration.  The  objections  are,  that  the  son 
parted  with  an  estate  tail ;  taking  back  only  an  estate  for  life ; 
and  that  the  father  took  the  ultimate  remainder  in  fee,  and  the 
sum  of  3,000Z.  With  respect  to  the  former  objection,  the  reduc- 
tion of  the  estate  tail  of  the  son  to  an  estate  for  life  has  always 
received  the  favour  and  encouragement  of  this  Court :  Winning' 
ton  V.  Foley  A  The  reason  there  stated  is,  that  it  is  the  means 
of  preserving  ^the  estate  longer  in  the  family.  This  was  con- 
firmed in  A/a  ?iseH  v.  Afa/tae/Z.t     ♦     ♦     ♦ 


1801. 
March  24. 


[  875  ] 


Mr.  Richards  in  reply. 

The  Master  of  the  Bolls  : 

This  is  a  very  curious  case :  but  the  ground,  upon  which  I 
shall  decide  it,  will  not  make  it  necessary  for  me  to  enter  into  all 
the  learning,  that  was  displayed  in  the  argument.  It  was 
extremely  well  argued  on  both  sides.  I  mean  to  say,  I  feel 
myself  extremely  obliged  to  Mr.  Heald;  who  undertook  the 
task  at  my  desire  and  earnest  recommendation.  He  was  set  up 
here  to  defend  the  rights  of  persons,  who  might  possibly  come 
in  esse.  Feeling  it  his  duty,  standing  for  the  trustee,  to  con- 
tend as  if  those  persons  were  real  parties  before  the  Court,  he 
has  certainly  done  them  ample  justice ;  and  I  believe,  I  have 
every  information  I  could  receive ;  and  the  cause  could  not  have 
been  better  argued ;  but  the  decree  will  be  made  upon  a  much 
narrower  ground ;  and  it  will  not  be  necessary  to  enter  into  the 
consideration  of  the  statutes  13th  and  27th  Elizabeth. 

The  bill  is  brought  to  set  aside  a  settlement  executed  under  an 

t  1  P.  Wms.  536.  t  2  p.  Wms.  678;  Bee  page  683. 
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agreement  between  a  father  and  a  son  in  1769.  This  transaction  Brown 
then  took  place.  Bobert  Gapper,  the  father,  was  then  seised  for  cartbb. 
life  ;  with  remainder  to  his  first  and  other  sons  in  tail  male,  and 
the  reversion  in  fee  in  himself  as  heir  of  his  father.  Under 
these  circumstances,  William  Gapper,  the  eldest  son,  was  pre- 
vailed on,  as  it  is  said,  improperly,  and  perhaps  so,  very  soon 
after  he  came  of  age  to  reduce  himself  to  be  tenant  for  life,  and 
to  raise  8,000/.  for  the  benefit  of  his  father ;  as  it  appears.  It  is 
said,  this  standing  *by  itself  was  such  an  exercise  of  parental  [  *876  ] 
authority  as  this  Court  will  not  endure  ;  that  a  son  shall  assist 
his  father  with  such  a  sum,  and  without  any  cause  or  considera- 
tion reduce  himself  to  be  tenant  for  life.  I  am  not  clear,  that, 
stating  it  in  that  way,  if  a  complaint  had  been  made  immediately 
to  the  Court,  and  the  father  was  alive  to  state  the  real  trans- 
action, the  Court  would  not  relieve  :  but  I  do  not  choose  to  give 
an  opinion  even  upon  that.  The  consequence  was,  a  recovery 
was  suffered  ;  and  the  effect  was  that  I  have  stated.  But  there 
has  intervened  a  material  transaction ;  which  upon  the  argument 
and  the  cases  quoted  has  put  an  end  to  the  equity  of  the  son  to 
set  this  aside  at  this  distance  of  time  and  under  these  circum- 
stances. The  son  acquiesces  under  this  settlement ;  and 
marries.  It  is  said,  there  was  no  settlement  upon  his  marriage ; 
and  there  is  no  evidence,  that  this  entered  into  the  consideration 
of  the  lady.  She  is  still  living:  but  it  is  said,  there  is  no 
probability  of  children.  They  live  at  a  distance  from  each  other ; 
having  been  long  separated.  It  is  however  admitted,  I  cannot 
act  upon  that ;  but  must  suppose  a  possibiUty  of  children.  The 
law  cannot  be  altered  by  my  opinion  as  to  the  probability  of  that 
event.  The  question  then  is,  whether  the  children,  supposing, 
there  may  be  children,  have  a  right  to  be  protected  against  the 
right  of  the  son  to  set  this  aside.  The  father  died  in  1798.  No 
attempt  had  been  made  to  that  time  to  affect  the  settlement 
either  at  law  or  in  equity.  But  after  that  time,  after  the  father's 
death,  I  will  suppose  very  soon  afterwards,  this  bill  is  filed; 
praying  the  Court  to  interfere,  and  compel  the  trustee  to  preserve 
the  contingent  remainders,  for  he  is  the  only  person  I  can  act 
upon,  to  convey  to  the  uses  of  the  deed,  by  which  William 
Gapper  becoming  extremely  encumbered  conveyed  to  trustees, 
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Bbowk      upon  trust  to  sell  for  the  payment  of  his  creditors  in  general ; 

Oabteb.  ^^^  ^^  ^.^  ^^^  ^  particular  purchase  for  valuable  consideration ; 
except  as  such  a  deed  for  the  payment  of  creditors  generally 
can  be  so  considered.  But  this  is  in  a  court  of  equity.  They  do 
not  insist,  that  all  this  is  void  at  law.  I  will  give  them  liberty 
to  make  out  at  law,  that  this  deed  was  fraudulent  and  void  under 
the  statute.  But  they  come  here  upon  a  mixed  case ;  that  it  is 
either  absolutely  void  under  the  statute,  or  a  stretch  of  parental 
authority,  which  this  Court  will  not  suffer  to  operate  against  the 
son.  Suppose  the  bill  brought  upon  the  latter  ground ;  that 
must  ever  be  without  affecting  the  rights  of  others ;  for  if  the 

r  *d77  ]  son  has  done  any  act,  by  which  others  acquire  rights  *upon  the 
supposition,  that  his  right  is  according  to  the  deed,  it  is  not 
competent  to  him  to  come  upon  circumstances,  not  arising  out  of 
it,  to  set  it  aside. 

Another  rule  affecting  this  case  is,  that  the  application  should 
be  made  in  such  time,  that  the  transaction  can  be  known  and 
sifted  to  the  bottom.  It  is  said,  the  decision  in  Kinchant  v. 
Kinchant  t  did  not  meet  the  approbation  of  a  noble  lord  ;  and  I 
confess,  I  think,  with  some  reason.  I  admit,  it  is  very  different 
from  this  case  ;  for  it  does  not  appear,  that  there  was  anything 
here,  that  the  son  could  gain :  but  I  *  do  not  choose  to  lay  it 
down,  that  under  any  circumstances  such  a  transaction  can  be 
set  aside.  I  do  not  know,  what  debts  the  father  might  have 
paid  for  this  young  man.  I  cannot  tell  under  these  circum- 
stances, how  much  of  this  sum  of  8,000{.  might  have  l)een 
applied  for  the  son.  I  should  make  wild  work  in  letting  the  son 
come  and  complain  at  any  distance  of  time.  What  was  there 
unreasonable  in  tying  himself  up  to  an  estate  for  life,  and 
leaving  it  to  his  children  ?  Perhaps  under  these  circumstances 
it  would  be  better  for  him.  But,  though  transactions  of  this 
kind  will  be  looked  at  with  jealousy,  that  the  father  should  not 
take  an  improper  advantage  of  his  authority,  the  complaint  must 
always  be  made  in  time ;  not  after  the  father  is  dead,  and  the  son 
has  entered  into  an  act,  by  his  marriage,  under  which  immedi- 
ately, the  moment  it  is  celebrated,  persons  unborn  acquire  a  right. 
The  case  of  Prodger$  v.  Langham  |  was  relied  on  to  shew^  that 

t  Br.  C.  C.  369.  t  1  Sid.  133. 
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circumstances  ex  po$t  facto  may  make  good  a  settlement,  that  Bbowk 
might  have  been  impeached.  The  meaning  of  it  is,  that  though  cabteb. 
the  estate  does  not  appear  to  have  been  settled  on  the  marriage, 
it  may  be  intended  to  be  an  inducement  to  consent  to  the 
marriage ;  and  then  the  father  shall  not  afterwards  set  up  a 
subsequent  conveyance  for  valuable  consideration ;  to  put  an  end 
to  that  conveyance,  upon  the  faith  of  which  that  marriage  was 
contracted.  Kirk  v.  Clark ;  f  Roe  on  the  demise  of  Hanierton  v. 
Mitton,  a  case  at  law,  proceeds  pretty  much  upon  the  same 
ground.  Observe  the  argument  of  Chief  Justice  Wilmot.  The 
mother  had  given  up  nothing ;  for  she  only  changed  her  annuity 
from  the  whole  to  a  part  of  the  estate.  How  they  wanted  the 
assistance  of  the  mother,  what  good  it  did,  I  cannot  see.  The 
Chief  Justice  states  the  objection  thus : 

"  But  it  was  objected,  that  John  was  seised,  and  could  have  [  ^78  ] 
made  the  settlement  without  the  mother ;  and  that  in  truth  no 
real  or  good  consideration  moved  from  her  at  all ;  for  that  she 
still  had  her  annuity  charged  upon  part  of  the  lands :  in  answer 
to  this  the  applying  to  the  mother  shews,  that  John  Hamerton 
could  not  have  made  a  settlement  agreeable  to  the  lady's  friends 
without  the  mother." 

That  I  do  not  see  at  all. 

The  Chief  Justice  adds,  that  any  consideration  given  by  the 
mother  would  have  made  her  a  purchaser  for  her  younger  sons ; 
and  by  the  limitation  to  the  daughters  of  the  marriage  after  that 
to  the  two  brothers  of  John  Hamerton,  it  was  as  plain,  th^ 
mother  intended  her  sons  should  be  preferred,  as  if  she  had  said, 
she  would  not  change  her  security  from  the  whole  to  a  part  of 
the  lands,  unless  he  would  do  that. 

Observe,  what  sort  of  consideration  this  apparent  consideration 
moving  from  her  is ;  and,  whether  the  principle  must  not  be, 
that  those  concerned  in  it  had  in  contemplation  this  remainder  to 
the  other  sons ;  and  that  was  sufficient  to  protect  it. 

Kirk  V.  Clarke  is  an  extremely  strong  case.  Parol  evidence  was 
given  of  some  discourse  as  to  this  settlement :  but  that  I  do  not 
think  makes  much  difference,  for  it  is  not  to  be  supposed,  the 
parties  are  ignorant  of  the  circumstances  of  the  person  going  to 

t  Pre.  Ch.  275. 
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Bbowk  marry.  The  father  had  settled  the  reversion  of  the  copyhold 
Oabtbb.  estate  upon  the  son,  for  the  purpose  of  lessening  the  fine  to  be 
paid.  The  parol  evidence  was,  that  afterwards  upon  the  treaty 
for  the  son's  marriage  the  friends  of  the  lady  proposed  to  have 
the  copyhold  estate  settled  with  a  leasehold  estate ;  stating,  that 
they  relied  chiefly  upon  the  copyhold  as  an  equivalent  for  her 
fortune ;  upon  which  the  father  said,  he  had  settled  that  already 
upon  his  son.  But  it  is  very  extraordinary,  that  it  made  no  part 
of  the  articles,  independent  of  that  evidence. 

Am  I  to  be  told,  when  a  man  having  an  estate  settled  upon 
him  and  his  sons  in  strict  settlement  by  an  unimpeached  deed, 
has  married,  am  I  to  say,  after  that,  this  was  a  voluntary  con- 
veyance ;  and  therefore  he  is  tenant  in  tail ;  and  the  issue  of  the 
marriage  are  not  to  have  any  interest  ?  I  say,  that  is  a  fraud  ; 
[  *879  ]  *and  a  person  going  to  treat,  and  holding  himself  out  so,  is  guilty 
of  fraud.  The  answer  is,  the  wife  and  the  issue  of  the  marriage 
are  purchasers ;  and  he  must  be  considered  seised  according  to 
that  deed.  It  does  not  appear  here,  that  it  was  regarded  as  the 
principal  inducement;  but  it  might  be  so.  The  lady  had  a 
right,  the  children  have  a  right,  to  have  it  considered,  that  he 
had  the  estate,  which  he  appeared  to  have ;  and  I  should  do 
gross  injustice  in  taking  away  that  benefit.  Therefore  I  am  of 
opinion,  though  it  does  not  appear,  that  the  friends  of  the  wife 
did  speculate  upon  this,  and  take  it  into  consideration,  it  must 
be  presumed,  they  did  act  upon  it ;  and  the  husband  has  not  a 
right  now  to  disturb  it.  Upon  the  principles  of  these  cases,  no 
notice  being  taken  of  this  before,  and  there  being  great  doubt, 
whether  a  court  of  equity  would  interfere,  unless  gross  injustice 
appears,  I  must  hold  it  impossible,  unless  the  son  makes  his 
complaint  in  reasonable  time ;  when  the  circumstances  can  be 
known,  and  these  family  transactions  can  be  unravelled.  If  I 
see  a  father  taking  away  the  estate  from  his  son  without  con- 
sideration by  the  influence  of  his  authority,  that  is  a  strong  case : 
but  here  it  is  impossible  for  me  to  know,  how  he  maintained  the 
son ;  or,  whether  any  of  this  money  was  applied  for  him.  There 
is  no  one  to  sustain  the  question.  The  issue  of  the  marriage 
stand  in  a  more  favourable  light  than  the  other  persons  in 
remainder  over. 
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Upon  the  whole  this  is  not  a  case,  in  which  the  Court  can  Bbown 
compel  the  trustee  to  act,  or  anything  to  be  done ;  unless  the  cabteb. 
plaintiffs  can  set  it  aside  at  law.  Therefore  without  determining, 
whether  this  is  a  void  settlement  at  law,  I  cannot  give  the  relief 
prayed.  The  ground  I  go  upon,  without  entering  into  the  ques- 
tion, how  far  relief  could  be  given,  if  all  the  circumstances  were 
brought  before  the  Court  recently  and  during  the  father's  life,  is, 
that  after  a  marriage,  by  which  the  first  and  other  sons  were 
entitled  to  legal  estates,  protected  by  trustees  to  preserve  contin- 
gent remainders,  I  cannot  upon  this  bill  in  the  absence  of 
persons,  who  may  claim,  indeed,  before  their  birth,  interfere  to 
have  the  legal  estate  taken  out  of  them. 

The  bill  therefore  must  be  dismissed. 


LORD   ASHBURTON  v.  LADY  ASHBURTON.f  isoi. 

(6  Yesey,  6-7.)  April20. 

Personal  property  of  an  infant  ordered  to  be  laid  out  in  the  purchase    £ldok,  L.C. 
of  land ;  though  Uiere  was  no  authority  in  the  will  for  changing  the  r  $  ] 

nature  of  the  property :  but  it  was  ordered,  that  the  estate  purchased 
should  be  conveyed  in  trust  for  the  infant,  his  executors  and  adminis- 
trators, till  he  should  attain  twenty-one,  and  afterwards  for  him  and 
his  heirs. 

LoBD  AsHBUBTON  by  his  will,  dated  the  4th  of  April,  1780, 
taking  notice,  that  he  had  engaged  to  settle  1,000{.  a  year  by 
way  of  jointure  on  Lady  Ashburton,  directed  an  investment  in 
the  funds  or  other  securities  for  that  purpose ;  and  not  then 
having  any  issue  he  declared,  that  he  left  his  real  property  to 
descend  to  his  sister;  and  his  personal  estate  he  gave  to  his 
father,  in  case  he  should  survive  him  (the  testator) ;  if  not,  then 
to  his  sister. 

By  a  codicil,  dated  the  81st  of  October,  1781,  taking  notice  of 
the  death  of  his  father  and  the  birth  of  a  son,  the  testator  gave 
directions  for  the  maintenance  and  education  of  his  son  ;  and  as 
to  his  real  estate,  which  would  descend  to  his  son,  desired  it 
might  be  under  the  care  and  management  of  his  executors  and 

t  A.'G.  V.  Marquu  of  AiMmry  (1887)  12  Ap.  Ca.  672,  57  L.  J.  a  B.  83. 
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Lord  ash- 

BUBTON 
V, 

Lady  Ase- 

BUBTON. 


[♦7] 


guardians  of  his  son ;  and,  after  giving  5,0002.  to  his  sister  in 
addition  to  his  note  for  that  sum,  he  gave  all  the  residue  of  his 
personal  estate  to  his  executors,,  in  trust  to  place  out  the  same 
and  the  rents  and  profits  of  his  real  estate  in  real  or  government 
securities,  as  they  should  from  time  to  time  judge  best,  during 
his  son's  minority ;  and  out  of  the  produce  thereof  or  of  any 
real  estate  to  pay  what  they  should  judge  proper  for  his 
maintenance  and  education ;  the  whole  surplus  to  accumulate 
during  his  minority ;  and  upon  his  attaining  the  age  of  twenty- 
one  to  pay,  assign,  and  transfer,  the  whole  principal  and  interest 
to  him  or  his  order :  but  in  case  he  should  die  under  age,  and 
the  testator  should  have  no  other  child,  who  should  attain  that 
age,  he  gave  his  wife,  if  then  living,  20,000i.  in  lieu  of  her 
annuity,  or  10,000Z.  in  addition,  at  her  option,  and  the  whole 
residue  with  the  accumulations  to  his  sister. 

By  another  codicil,  dated  the  Ist  of  June,  1788,  the  testator 
taking  notice  of  the  death  of  his  eldest  son,  and  having  a  second, 
substituted  him  for  the  other  with  the  same  disposition  over. 

The  testator  died  soon  afterwards,  possessed  of  very  large 
property  in  the  funds ;  leaving  issue  the  present  Lord  Ash- 
burton,  the  son  mentioned  in  the  second  codicil ;  who  when  of 
the  age  of  eighteen,  presented  *a  petition,  suggesting  an  op- 
portunity of  laying  out  a  considerable  part  of  the  said  sums  in 
thjB  purchase  of  lands  in  the  county  of  Devon,  where  all  the  rest 
of  the  petitioner's  landed  property  lies;  and  praying,  that  he 
may  be  at  liberty,  when  and  as  convenient  purchases  may  ofifer, 
to  lay  proposals  before  the  Master  for  investing  the  funds  in 
land. 


Mr.  Romilly,  in  support  of  the  petition. 

(The  Lord  Chancellor  asked,  whether  there  was  any  instance 
in  which  the  Court  took  upon  itself  to  change  the  nature  of  the 
property  in  such  a  case,  where  there  was  no  clause  in  the  will 
authorising  it.) 


Mr,  Alexander  (amicus  curia)  said,  he  had  known  orders 
upon  this  subject  at  the  Rolls ;  and  mentioned  one  case ;  in 
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Trhich  the  land  purchased  was  directed  to  be  conveyed  to  a 
tnistee,  in  trust  for  the  person  interested,  his  executors  and 
administrators,  until  he  should  attain  the  age  of  twenty-one,  and 
afterwards  for  him  and  his  heirs. 


20S 


Lord  Abh- 

BURTON 

V. 

Ladt  Abh- 

BUSTOK. 


The  Lord  Chancellor  approved  that  qualification ;  and  made 
the  order  accordingly. 


1801. 
AprU  20. 


LYTTLETON,   Ex  parte.! 

(6  Veeey,  7—8.) 

Access  to  a  lunatio  by  a  person  entitled  upon  the  death  of  the  lunatic    Eldox,  L.C. 
in  default  of  appointment  by  her,  to  see,  whether  she  was  in  a  state  to  r  j  i 

exercise  the  power,  refused. 

One  object  of  this  petition  in  lunacy  was,  that  the  petitioner, 
who  was  entitled  upon  the  death  of  the  lunatic,  in  case  she 
should  not  exercise  a  power  of  appointment,  might  have  access 
to  the  lunatic,  either  personally  or  by  physicians,  for  the  purpose 
of  seeing,  whether  she  was  in  a  state  to  make  an  appointment. 


Mr.  Agar,  in  support  of  the  petition. 

The  Lord  Chancellor  asked,  whether  there  was  any  instance 
of  an  order  for  access  to  the  lunatic  upon  the  principle  of  quia 
timet;  and,  no  instance  being  produced,  his  Lordship  refused 
the  ^application ;  observing,  that  such  a  visit  may  be  very 
dangerous,  and  have  a  very  bad  effect  in  irritating  the  mind  of 
the  lunatic  from  the  mere  purpose  of  the  visit  without  any 
intention  of  producing  that  effect. 

t  /„  re  B (*91)  3  Ch.  274,  60  L.  J.  Ch.  766. 
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1801.  GODFREY  v.  DAVIS.f 

May2,5.  (6  Veeey,  43-^1.) 

Eldon,  L.C.  An  illegitimate  child  not  entitled  under  the  description  of  a  child  in  a 

r  ^3  -1  will ;  though  the  testator  knew  the  state  of  the  family,  viz.,  several 

illegitimate  and  no  legitimate  children. 

A  bequest  to  a  particular  description  of  persons  at  a  particular  time 
vests  in  persons  answering  the  description  at  that  time  exclusively. 

Therefore  an  annuity  being  bequeathed  over  upon  the  death  of  the 
annuitant  to  the  eldest  child  of  A.,  there  being  at  the  death  no  child,  an 
afterbom  child  is  not  entitled. 

John  Cree  by  his  will  required,  that  all  his  estates,  real  and 
personal,  shoald  be  converted  into  money  after  his  decease,  and 
placed  at  interest  upon  solid  land  security  (mortgage) ;  and  the 
issue  and  profits  thereof  annually  to  be  disposed  of  in  manner 
following :  Imprimis,  To  his  daughter  Eleanor  Cree  (afterwards 
Eleanor  Davis)  the  annual  sum  of  300/.  during  her  life,  to  be 
paid  half  yearly ;  to  James  Cree  1001.  per  annum,  for  his  life, 
payable  half  yearly ;  to  James  M'Mahon  2001.  per  annum,  for 
his  life,  payable  half  yearly  ;  and  in  case  of  his  death  his  widow 
Ann  M'Mahon  to  receive  during  her  life  lOOZ.  per  annum,  half 
yearly.  The  testator  then  gave  the  following  annuities,  also 
payable  half  yearly ;  to  Miss  Elizabeth  Francis  dOOl.  per  annum 
for  life;  to  John  Godfrey,  Esq.  lOOZ.  per  annum  for  life ;  to  John 
Bym  100{.  per  annum  for  life ;  with  remainder  to  his  daughter 
Caroline  Bym  for  life ;  to  Jane  Harris  60/.  per  annum ;  to  John 
Parsons  40/.  per  annum;  to  revert  to  his  daughter  after  his 
death ;  to  James  Archdekin  100/.  per  annum ;  and  100/.  per 
annum  to  David  Godfrey.     The  will  then  proceeded  thus : 

"  And  the  first  annuity  of  the  great  ones  that  drops  in  I  will 
and  desire  may  devolve  upon  the  eldest  child  male  or  female  for 
[  *ii  ]  *life  and  in  two  half  yearly  payments  of  William  Harwood ;  and 
in  case  the  interest  of  my  property  produces  a  sum  more  than 
sufficient  to  answer  the  payment  of  the  several  annuities  herein 
specified  then  the  proportion  of  the  annuities  to  increase  ;  but  if 
less  to  diminish  in  the  like  due  proportion  excepting  the  annuities 
of  Miss  Jane  Harris  and  my  butler  John  Parsons.  And  I  hereby 
will  and  require  that  as  the  said  annuities  drop  in  their  amount 
is  to  go  to  the  increase  of  the  annuities  of  the  survivors,  so  to 

t  Holt  y.  Sindrey  (1868)  L.  B.  7  Eq.  170,  175. 
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increase  to  the  last  sarvivor  who  shall  hold  the  same  daring  life :  Godfrey 
Jane  Harris  and  John  Parsons  excepted.  And  when  the  said  da^vis. 
annuitants  are  all  dead  the  whole  and  sole  property  devolve 
without  any  condition  upon  the  heirs  male  of  Philip  Francis 
Esq.  of  St.  James's  Square,  and  in  default  of  issue  to  female 
branch  of  the  said  family  of  Philip  Francis  Esq.  taking  the  name 
and  arms  of  Cree." 

The  testator  died  in  1791  soon  after  the  execution  of  the  will. 
David  Godfrey  died  upon  the  15th  of  May,  and  Eleanor  Davis 
npon  the  24th  of  June,  1798.  The  eldest  daughter  of  William 
Harwood  claimed  the  annuity  of  8002.  a  year ;  which  claim  was 
disallowed  on  the  ground,  that  she  was  a  natural  daughter. 
An  exception  was  taken  on  her  part  to  the  report.  It  was 
proved,  that  the  testator  was  very  intimate  with  Harwood  and 
his  family ;  and  knew  he  had  no  legitimate  child;  and  that  this 
daughter  and  all  his  other  children  were  treated  by  him  as  his 
children.!  The  parents  of  these  children  married  several  years 
after  the  testator's  death.    That  exception  was  disallowed. 

Another  claim  was  afterwards  set  up  to  the  same  annuity  by 
Clara  Elizabeth  Harwood,  as  the  only  legitimate  child ;  having 
been  bom  after  the  marriage.  Her  claim  being  also  disallowed 
by  the  Master,  she  took  an  exception  to  the  report ;  which  came 
on  to  be  argued. 

Another  question  was  made  at  the  Bar,  but  not  determined : 
supposing  her  claim  well  founded,  whether  she  was  entitled  to 
the  annuity  of  SOOL  a  year  or  lOOZ.  a  year. 

Mr.  RomUly  and  Mr.  Benyon,  in  support  of  the  exception  :  [  45  ] 

The  cases  of  Baldwin  v.  Karver,l  Heathe  v.  Heathe,^  and 
others  of  that  class,  are  distinguished  from  this;  as  in  those 
there  were  two  classes  of  children ;  and  then  there  can  be  no 
doubt  the  intention  is  in  favour  of  all  those  children,  who  shall 
be  alive  at  the  time  the  contingency  happens ;  for  if  the  distribu- 
tion is  not  confined  to  some  particular  period,  it  cannot  be 
ascertained,  who  are  to  take,  until  after  the  deaths  of  the  parents 

t  CariwrigH  v.  Vawd/ry^  5  Yes.  $  2  Atk.  121.  See  cases  collected 
530.    See  ante^  p.  108.  in  Mr.  Sanders's  note,  122. 

X  Cowp.  309. 
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aoDFBET  of  all  the  persons  to  take:  whioh  leads  to  this  inconvenience; 
Davis.  that  none  of  the  persons,  for  whom  the  fond  is  intended,  may 
receive  any  benefit  from  it.  But  this  is  confined  to  one  person. 
The  testator,  knowing  the  parent  was  unmarried,  must  have  had 
in  contemplation  the  birth  of  a  child  in  future.  He  had  in 
contemplation  the  survivorship  of  these  annuitants,  until  ^he 
last  of  them  should  be  dead.  In  that  event  only  he  gives  it 
over.  Weld  v.  Bradbury  +  is  an  authority  in  support  of  this 
exception;  though  certainly  different  in  its  circumstances. 
There  are  no  words  in  this  will  requiring  the  object  of  this 
bequest  to  be  alive  at  the  death  of  the  testator,  or  of  the 
annuitant;  who  dropt.  If  she  had  been  alive  at  the  death  of 
the  annuitant,  she  would  have  been  entitled  within  many 
modem  cases;  the  last  of  which  is  MiddUton  v.  Messenger. X 
This  is  not  like  those  cases,  where  the  distribution  is  to  be 
among  all  the  children  in  esse  at  the  death  of  the  tenant  for  life. 
This  is  not  confined  to  the  period  of  any  life ;  but  might  last 
during  several  lives.  In  that  respect  it  differs  from  Congreve  v. 
Congreve.^ 

Mr.  Alexander  and  Mr.  Cox,  for  the  surviving  annuitants : 

The  claim  of  the  illegitimate  child  was  rejected ;  because  no 
intention  was  suf&ciently  expressed  in  her  favour.  Phrases 
occur  in  this  will,  singularly  denoting,  that  the  testator  intended 
the  person  to  take  to  be  alive  at  the  death  of  the  annuitant. 
Upon  the  whole  will  there  can  be  no  doubt,  that  if  this  child  had 
not  been  bom  for  ten  years,  the  existing  annuitants  would  have 
enjoyed  the  annuities  dropping  in  increase  of  their  own 
annuities.  It  must  be  contended,  in  order  to  maintain  this 
exception,  that,  even  if  the  ultimate  limitation  had  taken  effect, 
the  whole  interest  should  go  back  upon  the  birth  of  a  child,  after 
all  these  events  were  past.  Upon  the  old  cases  no  one  could 
[  *46  ]  take,  who  was  not  in  existence  *at  the  date  of  the  will.||  The 
construction,  that  afterwards  prevailed,  was,  that  those  must  be 
intended,  who  came  into  exist^ice   before  the  death  of  the 

t  2  Vem.  705.  ll  NoHhey  y.  Strange,  1  P.  Wms. 

t  Ante,  p.  1  (5  Yes.  136).  340. 

§  3  Bro.  C.  C.  531. 
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testator.    Aftenrards  every  one  was  let  in,  who  answered  the     gooprbt 

description,  before  the  fund  became  disposable  in  some  way.    *    *       D/iv\», 

Upon  what  principle  can  Ellison  v.  Airey,\  and  the  other  cases 

be  distinguished  from  this  ?    If  all  the  children  were  intended, 

the  construction  of  the  Court  confining  it  was  directly  against 

the  intention.    The    question    must    rest    entirely  upon  the 

principle  originally  laid  down  in  that  case,  and  invaritibly  acted 

upon  since.     It  is  said,  upon  this  construction  no  person  might 

take  the  benefit  of  this :  but  this  is  a  case,  in  which  there  might 

or  might  not  be  a  child  of  Harwood  existing  at  the  time  the 

annuity  falls  in.    Can  the  construction  be  determined  by  the 

event?    There  certainly  might  be  a  person  existing  at  the  time  ; 

^hich  clearly  distinguishes  it  from  *  those  cases,  in  which  of       [  ^^7  | 

necessity  there  could  be  no  person  existing  at  the  time.    The 

express  disposition  of  the  annuity  at  the  moment  it  falls  in  to 

the  surviving  annuitants  negatives  all  idea  of  suspension.    But 

the  general  rule,  admitted  to  be  the  result  of  the  authorities,  is 

sufficient  to  over-rule  this  exception. 

Mr.  RomiUy,  in  reply : 

This  case  does  not  fall  within  the  general  rule ;  and  no  case 
is  produced  in  circumstances  like  it.  Taking  the  will  and  the 
facts  as  to  the  state  of  the  family  together,  well  known  to  the 
testator,  he  must  have  had  the  intention  maintained  by  this 
exception.  He  must  have  intended  a  legitimate  child,  according 
to  the  decision  upon  the  former  exception.  He  was  aware  of  the 
probability,  that  one  of  the  annuities  might  soon  fall  in:  so 
many  annuities  being  given,  and  not  to  young  people.  It  is 
impossible  upon  the  will  not  to  see  the  intention.  He  must  have 
had  in  contemplation  a  period,  that  might  be  distant,  and  some 
person,  of  whom  he  knew  nothing;  which  distinguishes  this 
case  from  Congreve  v.  Cangrere ;  where,  if  not  confined,  it  must 
have  extended  to  a  time,  when  all  the  objects  of  bounty  might 
be  dead.  Such  a  limitation  as  this  clearly  means  only,  that 
there  shall  be  a  person  standing  as  the  representative  of  that 
family  at  some  distant  period ;  having  no  view  to  particular 
persons.    ♦    ♦    ♦ 

t  1  Yes.  sen.  111. 


208  1801.    CH.    6  VESET,  48—49. 


GoDFBEY     *The  Masteb  OF  THE  BoLLS  (after  stating  the  case) : 

r. 

Davis.  Upon  the  former  exception  by  the  eldest  of  the  illegitimate 

^ray  6.  children  of  Harwood,  a  daughter,  who  claimed  as  the  person 
t  *^^  ]  intended  by  the  description  of  "  the  eldest  child,"  it  was  con- 
tended, that  though  by  the  determinations,  that  have  taken 
place,  no  one  can  claim  under  the  description  of  a  child  but 
such  as  can  claim  as  a  legitimate  child,  yet  upon  the  circum- 
stances appearing  in  evidence,  the  situation  of  Harwood's  family 
not  unknown  to  the  testator,  a  family  of  illegitimate  children, 
recognised  by  their  father  as  his  children,  that  daughter  was 
entitled  to  the  annuity  falling  in,  as  persona  designata  in  this 
will.  Upon  that  exception  I  was  of  opinion,  there  was  not 
sufficient  to  entitle  an  illegitimate  child  to  claim ;  for,  whatever 
the  real  intention  of  the  testator  might  be,  and  though  it  could 
hardly  be  supposed,  he  had  not  some  children  then  existing 
in  his  contemplation,  yet  as  the  words  are  '^  the  eldest  child," 
such  persons  only  could  be  intended,  who  could  entitle  them- 
selves as  children  by  the  strict  rule  of  law ;  and  no  illegitimate 
child  can  claim  under  such  a  description,  unless  particularly 
pointed  out  by  the  testator,  and  manifestly  and  incontrovertibly 
intended,  though  in  point  of  law  not  standing  in  that  character. 
Notwithstanding  the  evidence  of  the  testator's  knowledge  of  the 
situation  of  this  family,  I  did  not  think,  that  entitled  these 
children  to  claim  under  this  description.  Therefore  I  over-rule 
that  exception. 

Another  claim  is  now  brought  forward  by  another  daughter 
of  Harwood  by  the  same  mother;  who  being  born  after  the 
marriage  of  her  parents  has  certainly  a  right  to  claim  as  the 
eldest  child;  provided,  the  testator  did  not  intend  upon  this 
will  a  disposition  at  a  given  period.  With  respect  to  this  the 
•  first  consideration  is,  whether  upon  this  will  enough  appears 
[  ♦JO  ]  *to  prove,  the  testator  intended,  that  immediately  upon  his 
death  these  annuities  should  take  place :  whether  the  whole 
produce  of  his  property,  though  portioned  out  into  annuities, 
was  not  manifestly  intended  to  be  divided  among  all  these 
annuitants  in  different  proportions,  according  to  the  degree 
of  their  annuities;  and  I  am  of  opinion,  that  it  is  neither 
more  nor  less  than  a  division  of  the  whole  interest  of  his 
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fortime,  that  xaight  arise  daring  the  lives  of  any  of  the  persons     aooraET 

there  named,  be  it  more  or  less,  in  proportion  to  their  annuities,       Dayis. 

except  the  two  given  to  Harris  and  Parsons,  which  I  lay  totally 

oat  of    the   case  upon  this  question;  with  the  qualification, 

that  if  any  die,  there  should  be  a  substitution  in  the  room  of 

the  first  dying.    I  am  not  under  the  necessity  of  saying,  which 

are  to  be  considered  the  great  annuities.    I  consider  all  as  the 

great  annuities  for  the  purpose  of  entitling  the  child  of  Harwood 

to  the  first,  that  might  fall  in.    In  the  view  I  have  of  this  will 

it  makes  no  diflTerence,  whether  the  right  of  survivorship  and  of 

substitution  in  favour  of  the  person  described  as  the  eldest  child 

of  Harwood  attached  upon  the  first  or  the  second  of  the  annuities 

now  vacant. 

The  next  question  is,  whether,  as  upon  the  death  of  the  first 
annuitant  there  was  no  person  answering  that  description  living, 
that  annuity  was  to  be  divided  among  the  survivors,  or  to  be 
suspended,  and  the  profits  to  accumulate,  to  see,  whether  any 
such  person  should  come  in  ease.    It  is  clearly  established  by 
De  Visme  v.  AfeUo,t  and  many  other  cases,  that,  where  the 
testator  gives  any  legacy  or  benefit  to  any  person,  not  as  persona 
dengnata,  but  under  a  qualification  and  description  at  any  par- 
ticular time,  the  person  answering  that  description  at  that  time, 
is  the  person  to  claim ;  and  if  there  are  any  persons  answering 
the  description,  they  are  not  to  wait  to  see,  whether  any  other 
persons  shall  come  in  esse :  but  it  is  to  be  divided  among  those 
capable  of  taking,  when  by  the  tenor  of  the  will  the  testator 
iutended  the  property  to  vest  in  possession.    That  case  was 
much  considered  by  Lord  Thurlow  ;  and  seems  to  have  settled 
the  law  upon  the  subject.    The  first  question  is,  whether  it  is 
clear,  the  testator  meant,  any  given  set  of  persons  should  take 
at  any  given  time :  if  so,  it  is  clear,  all  persons  answering  that 
description,  whether  *bom  before  or  afterwards,  shall  take :  but       [  *oO  ] 
if  there  are  no  such  persons,  it  shall  not  suspend  the  rights 
of  others :  but  they  shall  take ;  as  if  no  such  persons  were 
substituted.    Before  that  case  this  point  was  not  quite  so  clear : 
Singleton  v.  Singleton  and  Ayton  v.  Ayton.\     Where  the  gift  is 
to  all  the  children  of  A.  at  twenty-one,  if  there  is  no  estate  for 

t  1  Br.  0.  0.  687.  J  1  Br.  0.  0.  642,  note. 

B.B. — ^VOL.  V.  P 
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GoDnttT  life,  it  will  vest  in  all  the  children  coming  into  existence,  until 
Bayib.  one  attains  the  age  of  twenty-one.  Then  that  one  has  a 
right  to  claim  a  share;  admitting  into  participation  all  the 
children  then  existing :  so,  if  it  is  to  a  person  for  life,  and  after 
the  death  of  that  person  then  to  the  children  of  A.  the  intention 
is  marked ;  that  until  the  death  of  the  person  entitled  for  life 
no  interest  vests.  When  that  person  dies,  the  question  arises, 
whether  there  are  then  any  persons  answering  that  description  : 
if  so,  they  take,  without  waiting  to  see,  whether  any  others 
will  come  in  esse,  answering  the  description.  If  it  is  given  over, 
in  the  event  that  there  are  no  children,  and  there  are  no  children 
at  that  period,  the  person,  to  whom  it  is  given  over,  takes. 
It  is  clear,  this  testator  meant  these  annuities  to  commence  at 
his  death :  and  that  each  annuitant  should  receive  a  proportion- 
able share  of  his  fortune,  with  benefit  of  survivorship  and  right 
of  accruer,  subject  upon  the  death  of  the  first  annuitant  to  the 
substitution  of  the  eldest  child  of  Harwood.  Upon  the  death 
therefore  of  the  first  annuitant,  unless  there  was  some  one,  who 
had  a  right  of  substitution  in  the  room  of  that  person,  (and  there 
was  no  such  person,)  it  was  to  go  among  the  survivors.  The 
person  substituted,  viz.  the  eldest  child  of  Harwood,  not  having 
been  then  in  existence,  cannot  now  claim.  That  construction 
is  much  fortified  by  the  manner,  in  which  it  is  given  over; 
for  it  is  perfectly  clear,  he  meant  the  persons,  to  whom  it  is 
given  over  under  the  description  of  the  heirs  of  Francis,  to  take 
upon  the  death  of  the  persons,  to  whom  it  was  first  given  over* 
If  the  construction  contended  for  is  to  prevail,  those  persons, 
supposing  all  the  other  annuitants,  claiming  by  survivorship, 
were  dead,  must  wait  not  only  the  death  of  the  survivor,  but 
also  the  death  of  Harwood;  for  during  his  life  there  would 
be  a  possibility,  that  a  child  might  be  bom :  who  upon  that 
construction  might  say,  he  was  the  survivor.  That  would  be 
quite  contrary  to  the  words  and  what  must  be  supposed  the 
intention.  Much  stress  was  laid  upon  the  event  of  the  former 
exception ;  that  not  having  in  his  contemplation  the  illegitimate 
children,  or  at  least  not  having  described  them  sufficiently,  he 
[  •SI  ]  *might  mean  a  child  hereafter  to  be  bom.  But  that  does  not 
follow :  that,  because  by  incorrect  words  he  had  not  described 
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his  intention,  so  as  to  enable  the  Court  to  determine  in  favour     Godfbet 


r. 


of  an  illegitimate  child,  I  am  on  that  account  to  make  a  different       davis. 

determination  on  this  point.    It  appears,  he  must  have  intended 

a  person  existing  at  the  time  any  of  these  annuitants  dropt ;  or 

to  borrow  an  expression  from  the  case  of  TheUtisson  v.  Woodford,j^ 

of  which  we  have  heard  so  much  lately,  all  the  candles  must  be 

burning  together.    That  must  be  the  intention ;  and  he  could 

not  mean,  that  there  might  be  a  person  in  embryo,  to  come  out  • 

after  the  deaths  of  all  the  annuitants. 

Upon  these  grounds  and  upon  the  construction  of  the  will 
being  of  opinion,  that  the  interest  in  these  annuities  was  in- 
tended to  vest  in  possession,  and  unless  there  was  some  person 
to  claim  under  the  substitution,  the  whole  interest  would  survive 
to  the  others  until  the  death  of  the  last  survivor,  and  that  there 
was  no  person  to  answer  that  description  at  the  time  the  event 
took  place,  I  think,  the  Master  was  right  in  rejecting  this  claim ; 
and  the  exception  must  be  over-ruled. 

I  shall  not  decide  the  question,  which  of  these  are  to  be 
considered  the  great  annuities. 


MUCKLESTON  v.  BEOWN.$  isoi. 

(6  Vofley,  62—69.)  -^^'  ® 

Bill  by  the  heir  at  law  against  reaiduary  deTisees,  legatees,  and  Eldon,  L.O. 
executors ;  suggesting  a  secret  trust,  undertaken  at  the  request  of  the  f  52  1 
testator,  either  not  legally  declared,  or,  if  so,  Toid  as  to  the  real  estate, 
and  written  acknowledgments  by  the  defendants  of  an  intended  trust 
for  charitable  purposes :  the  wiU  also  by  equal  legacies  to  them,  and 
some  particular  expressions,  importing  a  trust.  A  general  demurrer  to 
the  discovery  and  relief  was  oyer-ruled. 

Thb  bill  stated,  that  the  plaintiffs  were  co-heirs  at  law  of 
Isaac  ELawkins ;  who  being  seised  of  the  manor  and  estates  of 
Overseal  in  the  county  of  Leicester,  applied  to  the  defendants 
Isaac  Hawkins  Brown,  and  the  Beverend  Thomas  Gisbome,  and 
to  the  Beverend  John  Hepworth,  to  act  as  trustees  in  the 
^ecution  of  certain  trusts ;  upon  which  he  had  devised  cr 
bequeathed,  or  proposed  to  devise  or  bequeath,  all  the  rest  and 

1 4  B.  R  205  (4  Ves.  227).  (1884)  26  Oh.  D.  631,  637,  63  L.  J. 

1  See  /n  re  Botet,  Boya  v.  CarrtU      Ch.  654. 
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MuoKLUToir  residue  of  his  real  and  personal  estate  not  otherwise  disposed  of ; 
Bbown.  fti^d  that  they  or  some  or  one  of  them  having  agreed  to  take 
upon  themeelves  or  himself,  the  execution  of  the  trusts,  as 
Hawkins  did  then  or  should  duly  declare,  he  made  his  will, 
dated  the  9th  of  August,  179S;  reciting,  that  the  plaintifiGs 
were  his  co-heirs;  and  specifically  devising  certain  estates 
to  each  qf  them  and  to  another  person  respectively  in  fee; 
and  giving  several  legacies:  and  as  to  all  and  every  other 
his  real  estates  whatsoever  and  wheresoever  not  before  disposed 
of  and  the  residue  of  his  personal  estate,  subject  to  the  payment 
of  his  debts  and  legacies,  he  gave  and  devised  the  said  real  and 
personal  estates  unto  his  good  friend  and  relation  Isaac  Hawkins 
Brown,  Esq.  also  to  his  kinsman  the  Reverend  Thomas  Gisbome, 
of,  Sec.  and  John  Hepworth,  Rector  of  Eggington  in  the  county 
of  Derby,  and  their  heirs ;  and  he  appointed  them  to  be  exe- 
cutors of  that  his  will. 

By  a  codicil,  dated  the  29th  of  November,  1796,  the  testator 
reciting,  that  since  the  making  his  will  he  had  purchased  two 
[  *53  ]  *small  farms,  one  at  Over  seal,  the  other  at  Hilton  in  the  county 
of  Derby,  gave  and  devised  such  farm  and  all  his  lands  and 
estates  at  Hilton  aforesaid  to  the  Reverend  Thomas  Gisbome 
and  his  heirs  for  ever;  and  as  to  the  farm  at  Overseal  he 
devised  the  same  to  Gisbome  and  Brown  and  to  their  heirs ; 
**  upon  trust  for  the  like  uses  and  purposes  as  my  manor  and 
estate  at  Overseal  now  stand  limited."  He  then  gave  several 
legacies ;  concluding  with  legacies  .to  Brown  and  Gisbome  of 
1,0002.  each ;  all  which  legacies  or  sums  of  money  he  directed 
to  be  paid  to  the  several  legatees  by  the  executors  named  in  his 
will  within  twelve  months  after  his  decease. 

The  bill  farther  stated,  that  Hepworth  died  in  the  life  of  the 
testator  in  1795  ;  and  the  testator  died  upon  the  6th  of  February, 
1800;  that  the  defendants  entered  upon  and  took  possession 
of  the  residue  of  the  testator's  real  and  personal  estates ;  that 
the  manor  of  Overseal  was  not  specifically  devised;  but  was 
included  in  and  passed  by  the  general  devise  of  all  the  residue 
of  his  real  estates ;  that  no  use  or  purpose  was  by  the  will  or 
otherwise  declared  of  the  same ;  and  it  appears  by  the  codicil, 
that  the  said  manor  and  estates  at  Overseal  should  be  held  by 
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Brown,   Gisbome,  and  Hepworth,  upon  certain  troBts.     The  Mvoxlistov 
bill    then    stated   applications    to  the  defendants,    and    their      BBoWir. 
pretenoeSy  that  the  plaintifib  are  not  entitled  as  co-heirs  to 
the  residue  of  the  real  estates,  the  same  being  by  the  will  and 
codicil  devised  to  the  defendants  absolutely ;  and  charged,  that 
it  is  manifest  from  the  codicil,  that  the  devise  was  to  them  as 
trustees ;  and  that  the  testator  did  not  intend  them  to  take  any 
beneficial  interest  in  the  residue  of  his  real  and  personal  estates ; 
and  that  they  were  so  fully  convinced,  that  such  was  the  purpose 
and  intention,  that  they  have  repeatedly  acknowledged  the  same; 
particularly  Gisbome  in  a  letter  to  Brown ;  which  the  bill  stated ; 
and  which,  as  far  as  it  was  material,  was  in  the  following  terms  : 
'^  It  was  as  early  as  the  spring  of  1789,  and  probably  earlier, 
that  the  testator  explained  his  intentions  and  wishes  upon  the 
subject  in  question  to  me.    To  the  best  of  my  recollection  the 
testator  stated,  that  he  proposed  to  bequeath  to  his  heirs  at  law 
m  certain  proportions  the  estates  he  had  inherited ;  and,  after 
providing  for  Miss  Wilkinson,  and,  I  presume,  for  any  specific 
'legacies,  to  bequeath  the  whole  residuum  of  his  estates  real       [  *&^  ] 
and  personal  to  his  executors,  not  however  for  their  private 
emoluments,  but  in  full  confidence,  that  conformably  to  his  in- 
tentions  they  would  have  laid  out  the  whole  of  it  in  charity  or 
for  charitable  uses :   I  think,  those  were  the  precise  terms :  and 
am  certain,  they  fully  explain  his  meaning.    He  then  mentioned 
the  other  executors ;  and  proposed  to  me  to  be  a  third ;  to  which 
I  assented ;  and  assured  him,  I  would  faithfully  perform  accord- 
ing to  his  intentions  my  share  of  the  trusts  (for  so  I  considered 
it),  if  it  should  ever  devolve  upon  me.    He  said,  we  must  repay 
ourselves  out  of  the  residuum  all  expenses  incurred  in  executing 
his  intentions.    I  understood  him  also  to  mean,  that  we  were  not 
to  have  any  specific  legacies.    I  have  a  faint  recoUecticm,  that  he 
said,  we  might  keep  what  we  thought  fit  for  our  trouble :  but  I 
did  not  hear  him  say  anything,  tiiat  would  have  authorised  me, 
even  supposing  he  had  left  me  no  specific  legacy,  to  retain  for 
my  own  use,  had  I  been  so  disposed,  anything  material ;  and  I 
have  no  idea,  I  should  have  thought  it  right  to  have  taken  any- 
thing.   I  understood  him  to  have  had  public  charities,  primarily 
at  least,  in  his  own  view ;   though  I  do  not  say,  exclusively. 
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MccKLESToa  Though  I  cannot  absolutely  recollect  his  using  the  word '  private,' 
bbown.  I  ^T^  particularly  sure,  that  appropriating  to  private  charity 
whatever  ^e  might  find  ourselves  legally  excluded  from  assigning 
to  public  charities  would  fulfil  the  spirit  of  his  intention.  I  ex- 
pressed my  wishes  to  him,  that  his  will  should  specify,  that  the 
bequest  was  not  intended  for  our  private  emolument,  but  for 
charity  :  but  he  intimated  decidedly,  that  it  would  not  be  done 
without  invaUdating  the  bequest.  Whether  he  distinctly  named 
the  mortmain  f  or  other  statutes,  as  those,  which  in  that  case 
would  destroy  the  bequest,  I  cannot  say  positively.  I  asked  him 
to  give  me  some  information  as  to  the  particular  kind  of  charity, 
to  which  he  would  have  his  executors  appropriate  part  or  the 
whole  of  his  l^equest :  but  he  always  replied,  that  we  should  be 
the  best  judges,  or  to  that  import.  I  requested  written  directions. 
His  answer  did  not  excite  in  me  any  hope,  that  he  would  give 
any.  He  once  said,  it  would  be  very  large:  approaching 
200,0001.  Many  years  after  the  original  disclosure  of  his  inten- 
[  ^56  ]  tions  he  expressed  a  wish,  that  a  farm  he  had  ^purchased  should 
go  to  the  benefit  of  the  descendants  of  the  family,  from  which  he 
purchased ;  and  said  he  must  do  something  for  the  poor  of  Bar- 
ton ;  talking  of  settling  121.  a-year  or  some  such  sum.  His  con- 
versation afterwards  threw  no  farther  light  upon  his  intention." 

The  bill  then  set  forth  a  statement,  drawn  out  by  the  defen- 
dant Brown,  of  his  conversations  with  the  testator,  and  his 
opinion  of  the  intention ;  the  material  parts  of  which  are,  as 
follows : 

'' February  10th,  1800.— The  first  time  I  saw  him  after  Mrs. 
Hawkins's  death  he  said,  he  intended  to  leave  the  residue  of  his 
real  and  personal  estate  to  me  and  Gisbome ;  giving  reason  to 
suppose,  we  should  have  discretionary  powers  as  to  the  applica- 
tion ;  unless  we  received  particular  directions ;  which  I  expected. 
I  considered  it  to  be  his  intention,  that  a  considerable  part  was 
to  be  disposed  to  charitable  uses,  and  another  part,  perhaps  con- 
siderable, was  to  be  given  in  private  donations,  not  only  to  those, 
who  were  objects  of  charity,  but  to  persons,  who  had  claims  upon 
his  generosity ;  one  of  whom  he  described ;  and  all  of  whom  I 
hoped  he  would  have  mentioned  in  some  papers  of  his  own  writ- 

t  9  Q«o.  n.  0.  36. 
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ing ;  and  that  a  third  part  I  might  legally  reserve  to  my  own  uucklxsios 

use ;  though  it  was  never  my  intention  to  do  so ;   because  he      beowx. 

said,  I  might  keep  what  I  pleased  to  myself.    The  impression 

upon  my  mind  was  not  altered  by  subsequent  conversations, 

except  in  the  follovnng  particulars.    He  told  me,  he  had  made 

another  will ;  but  had  not  made  any  alterations  (except  as  to 

executors).    He  told  me,  he  intended  to  leave  me  a  specific 

legacy ;  which  I  guessed  to  be  1,000{.    In  one  conversation  I 

said  to  him,  the  real  estate  might  be  a£Fected  by  the  Mortmain 

Act.    He  said,  it  was  impossible ;  because  I  and  Gisbome  or  the 

other  executors  (for  I  do  not  recollect,  whether  it  was  after  the 

alteration  in  the  trusts)  would  have  the  full  and  legal  right  to  the 

whole  residue :  the  distribution  would  be  our  own  act  and  deed ; 

or  to  *  that  purport.'  " 

The  bill  farther  stated,  that  the  defendants  pretend,  the  testa- 
tor has  by  some  writing  or  otherwise  declared  the  trusts,  upon 
which  they  and  Hepworth  were  intended  to  take  the  residue  of 
the  real  estate ;  and  that  they  are  willing  to  hold  the  said  estate 
to  and  for  *the  objects  of  such  trusts ;  and  charging,  that  the  [  ^^  ] 
said  testator  hath  not  legally  or  in  any  efifective  manner  declared 
the  trusts,  and,  that  if  he  hath  declared  the  same,  they  are  as  to 
the  real  estate  of  the  testator,  of  which  he  was  seised  at  the  time 
of  his  death,  null  and  void,  prayed  a  discovery ;  and  that  the 
plaintiffs  may  be  declared  entitled  as  co-heirs  to  the  residue  of 
tiie  testator's  real  estates,  on  account  of  the  residue  of  the  real 
estates,  and  the  rents  and  profits  received  by  the  defendants,  and 
general  relief. 

The  defendants  put  in  a  general  demurrer  to  the  discovery  and 
relief. 

The  Solidtor-Oeneralf  Mr.  Romilly,  and  Mr.  Cox,  in  support 
of  the  demurrer : 

If  this  case  stood  upon  the  will  alone,  it  would  be  without 
question  a  devise  of  the  whole  beneficial  as  well  as  legal  estate  to 
the  defendants :  but  upon  the  codicil  it  will  be  said,  a  trust  is 
declared  of  the  estates  at  Overseal ;  or,  if  not  declared,  the  inten- 
tion of  the  testator,  that  they  should  not  be  taken  beneficially  by 
the  executors,  is  manifest.    The  trust  does  not  appear.    It  is  not 
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HuoKLEBTON  Bufficieiit  for  the  plaintiff  to  shew,  that  there  might  be  a  dispoBi- 
Bbowk.  ^^on  for  some  person  by  some  other  instrument.  It  might  be  in 
trust  for  the  heir  or  a  stranger :  but  that  person  coming  for  re- 
lief must  shew,  that  he  is  entitled  to  it.  It  is  not  however  to  be 
admitted,  that  this  is  the  interpretation  of  the  codicil.  Though 
awkwardly  expressed,  it  may  be  referred  to  the  payment  of  the 
debts  and  legacies ;  to  which  by  the  will  the  residue  of  the  real 
and  personal  estate  is  subject.  There  is  therefore  a  plain  and 
obvious  sense  to  be  attributed  to  these  words  in  the  codicil  with- 
out referring  to  any  other  trust.  From  the  legacies  given  to  the 
executors  by  the  codicil,  1,0002.  to  each  it  might  be  contended, 
that  it  is  impossible  they  should  take  the  beneficial  interest  in 
the  whole  of  this  property :  but  in  all  they  receive  under  the  will 
they  have  a  joint  estate ;  and  these  legacies  are  distinct :  the  in- 
tention therefore  is  perfectly  inconsistent ;  to  give  them  a  joint 
interest  in  the  general  residue  and  a  separate  interest  in  these 
legacies.    ♦    ♦    ♦ 

r5gT  Mr.   Mansfield,  Mr.  Lloyd,  and  Mr.  Fonhlanque,  for  the 

plaintiffs :  » 

[  59  ]  *    *    The  construction,  that  the  words  in  the  codicil  "  upon 

trust  for  the  like  uses  and  purposes  as  my  manor  and  estate  at 
Overseal  now  stand  limited,"  can  refer  to  that  part  of  the  will, 
which  subjects  the  real  estate  to  the  debts,  is  impossible.  *  * 
If  the  trust  is  not  sufficiently  declared,  why  is  not  the  heir  to 
avail  himself  of  it  ?  Shall  these  defendants,  having  agreed  to 
take  the  estate  upon  trust,  take  it  discharged  of  the  trust  ?  In 
this  sense  it  is  a  fraud  upon  the  heir :  a  secret  trust ;  which,  if  in- 
serted in  the  will,  would  be  void ;  and  the  heir  would  take.*  *  * 

[  62  ]  The  Solicitor-Oeneral,  in  reply.    ♦    ♦    ♦ 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
judgment.] 

LoBD   Chancellob,  stating  the  case  with  great  particularity, 
delivered  his  opinion : 

[  68  ]  *    *    It  is  not  immaterial,  that  the  suggestion  of  the  bill,  that 

the  testator  applied  to  the  defendants  to  act  as  trustees,  is  much 
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fortified  in  Gisbome's  letter ;  for  it  admits,  he  had  commtmica-  Mugklbstov 

tion  with  the  testator  as  early  as  1789.    The  allegation  is,  that      bbJwk. 

he  applied  to  them  to  act  as  trustees  in  the  execution  of  certain 

trusts ;  upon  which  he  had  devised  or  bequeathed,  or  proposed  to 

devise  or  bequeath,  the  residue  of  his  real  and  personal  estate ; 

and  that  they  agreed  to  take  upon  them  the  execution  of  the 

trusts ;  as  he  did  then  or  should  duly  declare ;  which,  I  admit, 

means  "  effectually  declare.''    But  *still,  if  it  is  necessary  to  put       [  *64  ] 

the  case  upon  that  ground,  that  they  had  agreed  to  accept  the 

devise  upon  such  trusts  as  he  should  duly  declare,  I  am  not  quite 

prepared  to  say,  it  is  clear,  that,  if  he  made  the  devise,  meaning 

at  the  time  thereafter  duly  to  declare  trusts,  and  it  happened, 

that  he  did  not  declare  any,  that  sort  of  case  would  not  be  within 

the  equity  of  this  Court ;  and  whether,  if  they  admitted,  his  will 

was  made  upon  an  undertaking,  that  they  would  execute  such 

trosts,  the  heir  would  not  have  a  right  to  say,  no  trust  was  duly 

declared :  the  purpose  therefore  failed ;  and  the  trust  results  by 

law  to  him,  not  upon  the  intention,  but  upon  the  ground,  that 

there  is  no  intention ;  and  he  is  entitled  to  avail  himself  of  that. 

Upon  that  ground  therefore  the  bill  must  be  answered. 

Strong  as  the  testator's  purpose  appears  upon  Oisbome's  letter, 
he  did  not  feel  himself  quite  equal  to  disappointing  his  heirs ; 
and  therefore  he  specifically  devises  some  estates  to  them.  If  the 
case  stood  simply  upon  the  will,  the  defendants  are  as  to  the 
personal  estate  trustees,  not  merely  by  virtue  of  the  office,  but  by 
express  bequest.  The  legacies  of  1,000Z.  to  each  of  them  in  the 
codicil  being  equal  legacies,  the  inequality  in  the  amount  of  the 
testator's  bounty  as  to  the  real  estate  would  not  alter  the  in- 
ference, that  they  were  to  have  only  the  office  of  executors ;  and 
theeqnaUty  of  the  legacies  would  make  them  trustees  of  the 
residue  of  the  personal  estate.  I  do  not  know  a  case,  in  which  a 
legacy  by  a  subsequent  instrument  has  attached  a  trust  upon  the 
residue  under  a  prior  instrument ;  but  I  do  not  know  a  case  to 
the  contrary ;  and  a  strong  inference  arises,  that  they  should  not 
have  the  whole,  of  which  the  legacies  of  1,000Z.  were  a  part ;  and 
that  is  very  material  here ;  for  it  gives  countenance  to  the  first 
allegation  in  the  bill ;  that,  before  the  will  was  made,  the  testa- 
tor applied  to  them  to  know,  whether  they  would  take  the  estates 
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HucKLESTOK  upoii  tiuBts,  which  he  would  or  woald  not  declare ;  and  it  raises 
BboWk,  upon  just  grounds  and  principles  a  supposition,  that  even  between 
the  dates  of  the  will  and  codicil  there  might  have  been  some  uses 
and  trusts,  either  effectually  or  ineffectually  declared,  which  at- 
taching themselves  upon  the  gift  of  the  residue  of  the  personal 
estate  by  the  will  would  explain,  why  the  testator  gave  the  legacies 
of  1,0002.  by  the  codicil  to  them,  to  whom  by  the  will  he  had 
given  the  whole  residue  of  his  personal  estate.  Though  it  must 
[  *66  ]  necessarily  *be  admitted,  that  if  there  were  nothing  more  than 
the  will  and  codicil,  I  must  put  this  construction  upon  the  latter, 
that  all  these  words  *'  uses,  trusts,"  &c.  would  be  satisfied  by 
that,  which  is  really  not,  strictly  speaking,  a  use  or  a  trust,  but 
a  mere  charge  upon  the  real  estate  ;  if  it  should  be  necessary  to 
have  resort  to  it  in  case  of  a  deficiency  of  the  personal  estate,  yet 
upon  the  will  and  the  codicil,  attending  to  the  particular  nature 
of  the  expressions,  and  connecting  the  particularity  of  the  ex- 
pressions and  the  inference  to  be  thence  deduced,  with  the 
allegation,  that  the  defendants  did  undertake  to  take  by  a  devise 
expressive  of  some  uses,  intents,  and  purposes,  the  Court  is 
authorised  to  hold,  that,  though  this  might  have  been  the  con- 
struction of  the  will  and  codicil  alone,  it  may  not  be  the 
construction,  the  whole  case  being  taken  together. 

In  the  allegation,  that  no  use  or  purpose  was  by  the  will  or 
otherwise  declared,  I  construe  the  expression  '*  use  or  purpose,'* 
as  contradistinguished  from  "  trust."  Though  in  one  sense  a 
trust  is  a  use  or  purpose,  it  is  capable  of  being  used  in  a  distinct 
sense ;  as  I  think  it  was  by  the  person,  who  drew  this  bill.  The 
latter  part  of  that  passage  admits  of  two  interpretations  ;  that  in 
fact  the  testator  has  not  declared  any  use  or  purpose ;  or,  that 
in  law  he  has  ineffectually  declared ;  or,  that  the  effectual  declara- 
tion made  has  failed.  The  question  as  to  that  must  be  answered 
by  looking  at  the  whole  context.  I  do  not  think  the  defendants 
bound  to  answer  the  question,  whether  it  is  not  manifest  by 
the  will  and  codicil,  that  they  are  trustees.  That  must  be  tried 
by  the  contents  of  the  will  and  codicil.  The  letter  of  Gisbome 
discloses  communications  between  him  and  the  testator  from  the 
spring  of  1789  to  the  execution  of  the  will  and  codicil ;  and  Gis- 
bome appears  to  have  enjoyed  a  great  deal  of  his  confidence. 
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It  is  most  distinctly  disclosed  in  that  letter,  that  the  testator  Mucklmtoic 
projected  an  evasion  of  the  law.  Whether  he  looked  to  private  bboWk. 
donation  or  public  charity,  whatever  was  the  natiire  of  the 
charity  he  meant  to  establish,  a  distinct  communication  appears 
in  this  letter,  that  he  dared  not  put  his  purpose  in  writing 
on  account  of  the  Statute  of  Mortmain.  That  is  a  purpose, 
in  aiding  which  I  can  go  no  farther  than  the  law  obliges  me 
either  on  the  part  of  him,  who  projects  it,  or  of  him,  who  pro- 
motes it  by  adopting  the  execution  of  it.  On  the  other  hand  I 
can  go  no  farther  m  ^destroying  that  purpose  than  the  law  [  *66  ] 
furnishes  the  means.  But  the  policy  of  the  law  requires,  that 
courts  of  justice  should  distinctly  state,  that  it  is  incorrect 
conduct  in  both  parties,  both  him,  who  projects  such  a  purpose, 
and  him,  who  carries  it  into  execution.  Though  there  is  great 
weight  in  the  argument  upon  Adlington  v.  Cann^\  that  if  a  trust 
is  declared,  yet  if  it  is  so  loose  and  uncertain,  how  much  is  for 
charity,  how  much  for  private  disposition,  that  the  Court  cannot 
see  specifically,  what  is  the  subject,  upon  which  the  trust  is  to 
attach,  it  is  very  difficult,  I  agree,  to  attach  any  trust,  I  am  not 
prepared  to  say,  upon  this  letter  alone  the  Court  would  be  at  much 
loss ;  or  would  feel  much  difficulty  upon  the  statement  of  Brown. 
An  intention  is  disclosed  in  that  letter  not  altogether  consistent 
with  the  other :  but  it  is  not  to  be  denied,  that  each  of  those 
papers  leaves  a  great  deal  to  be  disposed  of  in  charity,  according 
to  the  declarations  of  the  testator  himself ;  and  if  the  declaration 
of  trust  reserved  to  the  defendants  a  power  of  disposing  to  such 
charities  as  they  should  think  proper,  I  am  not  quite  sure,  the 
heir  has  not  a  right  to  call  upon  them  to  say,  whether  they  have 
done  so ;  or  mean  to  do  so ;  and  how  much  they  mean  to  dis- 
pose of,  and  to  give  him  the  rest.  It  is  a  fair  subject  of  argument, 
whether  Gisbome's  apprehension  of  the  testator's  meaning  would 
bind  the  Court ;  or  whether  the  Court  would  not  say  from  the 
apprehension  of  the  testator  as  to  the  Statute  of  Mortmain,  the 
purpose  would  apply  to  the  whole  of  the  property. 

A  very  material  part  of  the  bill  is,  the  allegation,  that  the 
defendants  pretend,  the  testator  has  by  some  writing  or  other- 
wise declared  the  trusts,  upon  which  they  were  intended  to  take 

t  3  Atk.  141. 
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VucKLXBTOH  tho  Tesidue  of  the  real  estate ;  and  that  they  are  tnlling  to  hold 
Bbowv.  upon  such  trusts :  and  charging,  that  the  testator  has  not  legally 
or  in  any  effective  manner  declared  the  trusts ;  and  if  he  has 
declared  them,  they  are  as  to  the  real  estate,  of  which  the  testa- 
tor was  seised  at  the  time  of  his  death  null  and  void.  They 
might  be  void  at  his  death,  but  good  at  the  time  they  were 
created.  Surely  the  heir  has  a  right  to  know,  whether  the  trusts 
were  legally  declared,  and  continued  effectual  to  the  testator's 
death.  If  bound  to  answer  those  questions,  they  may  say,  there 
was  a  trust,  a  writing;  and  that,  if  effectual,  they  must  act 
'  according  to  it.  The  heir  may  say,  the  trust  was  not  well 
[  *^7  ]  declared,  or  has  become  ^ineffectual  in  the  whole  or  in  part. 
In  this  view  of  the  case  beyond  all  question  the  defendants  must 
answer  this  bill;  and  if  they  must  answer  as  to  any  of  the 
allegations,  it  is  very  unnecessary  to  say  at  present,  whether 
they  must  answer  as  to  the  other  part.  I  will  not  prejudice  that 
part  of  the  case  farther  than  by  saying,  that  upon  an  allegation 
of  this  kind,  a  trust  against  the  policy  of  the  law,  the  Court  does 
insisti  they  shall  answer  it. 

In  Adlington  v.  Cann  f  there  was  no  trust  upon  the  face  of  the 
will :  but  a  paper  was  written  afterwards,  which  clearly  demon- 
strates, that  the  testator's  intention  was  to  devote  the  benefit  to 
charitable  purposes.  If  it  rested  there,  it  is  clear,  a  man  cannot 
by  an  unexecuted  instrument  attach  a  trust  upon  real  estate. 
But  they  pleaded  the  statute.  That  must  have  been  allowed  to 
be  a  good  plea ;  unless  the  Lord  Chancellor  could  have  said, 
though  they  plead  the  statute,  yet,  if  they  answer,  admitting 
the  trust,  it  would  be  fit  to  discuss  at  the  hearing,  whether  he 
would  not  give  the  heir  the  benefit  of  the  resulting  trust.  Other- 
wise he  would  have  allowed  the  plea  at  once ;  for  they  would  accept ; 
because  there  was  no  answer  to  the  charge,  that  the  defendants 
knew  the  secret  trust,  Sec.  They  must  have  answered  those 
exceptions,  I  think,  upon  the  subsequent  cases.  When  the  cause 
came  on  again,  the  plea,  the  benefit  of  which  was  saved  to  the 
hearing,  was  certainly  beneficial ;  for  it  alleged,  that,  if  there 
was  nothing  more  in  the  case  than  a  will  expressing  no  trust, 
and  a  paper  that  could  not  be  read,  and  no  admission  of  the 

t  3  Atk.  141. 
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trust  by  the  defendants,  there  was  nothing  in  the  cause  applying  muoklsston 
to  the  conscience  of  the  defendants,  or  raising  the  argument  upon  bbowh. 
the  policy  of  the  law,  or  in  favour  of  the  heir;  that  if  the 
intention  cannot  be  effectuated  according  to  law,  he  shall  take 
the  estate  upon  the  groui^d,  that  it  is  not  effectually  disposed 
of.  In  a  subsequent  case  f  Sir  Thomas  Parker,  who  must  have 
known  Adlington  v.  Cann,  took  upon  himself  to  examine  it ;  and 
when  it  was  very  material  to  be  accurate  upon  it ;  and  he  says  X 
expressly,  Lord  Hardwickb  compelled  the  defendants  to  answer. 
If  so,  we  see  in  a  subsequent  case,  how  Sir  Thomas  Sewbll,  no 
mean  authority,  a  Judge  very  able  and  conversant  in  equity 
cases,  understood  it ;  and  this  appears  also  to  be  the  history  of 
Adlington  v.  Cann  by  a  note  of  Serjeant  HiU,  In  the  case  before 
Sir  Thomas  Sewell  the  original  answer  simply  stated  the  will. 
A  farther  answer  was  required ;  and  by  the  farther  answer  the 
defendants  ^stated,  that  there  was  a  memorandum,  not  duly  r  *^ 
executed  according  to  the  Statute  of  Frauds :  and  that  memo- 
randum did  certainly  point  to  a  disposition  of  the  real  estate  to 
charitable  purposes.  Sir  Thomas  Sewbll  went  a  great  length 
upon  that,  I  confess.  If  he  had  said,  the  law  would  authorise 
him  to  hold  that  a  sufficient  denotation  of  an  intention,  that  the 
devisees  should  be  trustees,  the  difficulty  would  be,  how  he  came 
to  read  that  memorandum.  But  he  took  it  in  another  way ; 
that,  as  they  set  forth  the  memorandum,  they  admitted  the  pur- 
pose of  the  testator,  and  put  it,  not  upon  the  effect  of  the  memo- 
randum vi  8ud^  if  I  may  so  express  it,  but  as  taken  as  their 
admission.  I  doubt,  whether  that  is  quite  correct  reasoning : 
but  still  it  furnishes  an  authority;  for  Sir  Thomas  Sbwell 
might  be  wrong  in  the  fact,  that  that  was  an  admission :  but 
his  opinion  is  an  authority  in  point  of  law,  that,  if  there  was 
an  admission,  he  would  execute  the  trust.  Then  it  comes  to 
this;  that  the  doctrine  of  the  Court  is,  that  the  defendant 
shall  answer  in  such  a  case ;  and  if  he  answers  in  the  affirma- 
tive, there  is  a  resulting  trust  for  the  heir. 

CottingUm  v.  Fletcher  §  does  not  affect  this  case.    That  case 
was  upon  the  grant  of  an  advowson  contrary  to  the  policy  of  the 

^  The  Attorney 'GtneralY»DupleMiBy  %  Park.  160. 

Park.  144.  §  2  Atk.  155. 
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MocKLESTON  law,  by  a  Boman  Catholic  in  trust  for  himself.  Afterwards  he 
Bbown.  tiums  Protestant;  and  desires  a  discovery  as  to  his  own  act. 
The  defendant  put  in  a  plea  of  the  Statute  of  Frauds ;  but  by 
answer  admitted  the  trust.  Lord  Hardwickb  is  made  to  say, 
that  upon  the  admission  he  would  act.  I  do  not  know,  whether 
he  did  act  upon  it ;  but  it  is  questionable,  whether  he  should ; 
for  there  is  a  great  difference  between  the  case  of  an  heir  coming 
to  be  relieved  against  the  act  of  his  ancestor  in  fraud  of  the  law» 
and  of  a  man  coming  upon  his  own  act  under  such  circumstances. 
It  is  there  said,  it  might  be  different,  if  it  had  come  on  upon 
demurrer.  The  reason  given  is,  that  as  this  assignment  was 
done  in  fraud  of  the  law,  and  merely  in  order  to  evade  the  statutes, 
it  was  doubtful,  whether  at  the  hearing  the  plaintiff  could  be 
relieved.  Lord  HAaDwicKE  means  to  say,  that,  if  the  defendant 
admits  the  trust,  though  against  the  policy  of  the  law,  he  would 
r  *^d  ]  relieve :  but  if  he  does  not  ^admit  the  trust,  but  demurs,  he  would 
do^  what  does  not  apply  in  the  least  to  this  case ;  the  plaintiff 
stating,  he  had  been  guilty  of  a  fraud  upon  the  law,  to  evade,  to 
disappoint,  the  provision  of  the  Legislature,  to  which  he  is  bound 
to  submit,  and  coming  to  equity  to  be  relieved  against  his  own 
act,  and  the  defence  being  dishonest,  between  the  two  species  of 
dishonesty  the  Court  would  not  act;  but  would  say,  ''Let  the 
estate  he,  where  it  falls.''    That  is  not  this  case. 

Then  as  to  the  principle :  why  should  it  not  be  so  ?  Surely 
the  law  will  not  permit  secret  agreements  to  evade  what  upon 
grounds  of  public  policy  is  established  ?  Is  the  Court  to  feel  for 
individuals,  and  to  obUge  persons  to  discover  in  particular  cases, 
and  not  to  feel  for  the  whole  of  its  own  system,  and  compel 
a  discovery  of  frauds,  that  go  to  the  roots  of  its  whole  system  ? 
Suppose,  the  trust  was  to  pay  1002.  out  of  the  estate ;  and  the 
devisee  undertakes  to  pay  it,  if  it  is  not  inserted  in  the  will :  this 
Court  would  have  compelled  an  answer,  on  the  ground,  that  the 
testator  would  not  have  devised  the  estate  to  him,  unless  he  had 
undertaken  to  pay  that  sum.  The  principle  is,  that  the  statute 
shall  not  be  used  to  cover  a  fraud.  If  that  is  so  between 
individuals  and  upon  on  individual  claim,  there  is  surely  a 
stronger  caU  upon  the  justice  of  the  Court  to  say  upon  a 
private  bargain  between  the  testator  and  those  who  are  to  take 
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apparently  nnder  his  mil,  ivhich  is  to  defeat  the  whole  of  the  HnoxLEsroK 
provisionB  and  policy  of  the  law,  that  they  shall  be  called  on  to  bboW 
say,  whether  they  took  the  estate,  as  they  legally  may  not  do, 
for  charitable  purposes.  It  is  very  difficult  to  say,  that,  if  the 
jnstioe  due  to  individuals  obliges  them  to  disclose  in  the  one 
case,  the  justice  due  to  the  public  shall  not  oblige  them  in  the 
other.  I  am  very  glad  to  find  upon  the  authorities,  that  they 
are  to  make  the  disclosure.  It  is  difficult  to  say  in  sound  argu- 
ment, that  the  principle  of  policy  is  not  sufficient :  but  I  do  not 
mean  to  decide  upon  this.  The  other  grounds,  that  I  first  stated, 
are  quite  sufficient.  If  I  am  bound  to  say,  whether  the  bill 
stating  the  letters  does  or  does  not  make  a  difference,  I  can  find 
no  authority,  that  the  defendants  shall  not  answer,  whether  they 
put  the  declaration  of  trust  in  writing. 

Upon  the  former  of  these  grounds  therefore  I  over-rule  this 
demurrer,  f 


WALKER  V.  FROBISHER.J  isoi. 

(6  Veaey,  70—72.)  ^^* 

Award  set  aside :  the  arbitrator  having  receiyed  eridenoe  after  notice    Eldon,  L.C. 
to  the  parties,  that  he  would  receiTe  no  more ;  in  which  they  aoqtdesoed.         [  70  1 

The  object  of  the  bill  in  this  cause  was  to  quiet  the  plaintiff 
in  the  possession  of  his  mill ;  after  he  had  recovered  damages  in 
two  actions  against  the  defendant  for  using  his  mill  in  a  manner, 
that  impeded  the  use  and  enjoyment  of  that  belonging  to  the 
plaintiff.  When  the  cause  came  on  before  Lord  Bosslyn,  his 
Lordship  with  the  consent  of  the  parties  directed  a  reference  to 
Mr.  Busfield  to  settle  the  matter  in  difference  between  the  parties, 
and  award  such  alterations  to  be  made  in  the  defendant's  works 
as  to  him  {Mr.  'Busfield)  should  seem  necessary  ;  regard  being 
had  to  their  state  previous  to  June,  1794. 

The  arbitrator  by  his  award  found,  that  the  working  of  the 
plaintiff's  mill  had  not  been  impeded  to  any  material  extent,  if 

t  This  case  was  afterwards  argued     for  judgment,  was  compromised, 
upon    the    answer,    admitting   the         X  MoUley  t.  Bimpion  (1S73)  L.  B. 
trost;  and,  after  standing  some  time      16  Eq.  226,  234,  42  L.  J.  Gh.  730. 
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Walkkb  at  all,  by  the  alterations  of  the  defendant's ;  regard  being  had  to 
Pbobibhxb.  ^^^^  state  previous  to  June,  1794 ;  and  he  directed,  that  the 
defendant's  works  should  be  continued  in  the  same  state,  as  they 
were ;  but  that,  as  they  were  made  of  wood,  and  easily  alterable, 
certain  parts  of  the  machinery  should  be  made  of  cast  iron. 
The  award  did  not  direct  any  other  alteration. 

A  motion  was  made  to  set  aside  this  award  upon  the  following 
facts  disclosed  by  two  affidavits. 

At  one  of  the  meetings  the  arbitrator  expressed  his  opinion, 
that  the  inlets  to  the  defendant's  mill  were  too  deep ;  but  not  so 
much  too  deep  as  the  plaintiff  insisted  they  were ;  and  that  the 
truth  lay  between  them.  After  several  witnesses  had  been 
examined  on  both  sides  in  the  presence  of  the  parties  or  their 
attorneys,  the  arbitrator  advised  the  parties  to  produce  no  more 
witnesses;  declaring  his  determination  to  examine  no  more 
witnesses  in  the  cause :  but  on  the  day,  which  he  had  settled  for 
finally  arranging  his  award,  and  on  which  he  had  directed  the 
surveyors  to  attend,  whom  he  was  authorised  to  call  in,  and  had 
called  in,  for  the  purpose  of  assisting  him,  three  persons  attended 
on  the  part  of  the  defendant ;  and  the  arbitrator  examined  those 
three  persons ;  and  took  minutes  of  what  they  said ;  although 
[  'Ti  ]  no  person  attended  on  ^behalf  of  the  plaintiff;  and  the  arbitrator 
then  made  his  award,  as  above  stated. 

The  arbitrator  by  his  affidavit  stated,  that  he  had  examined 
all  the  witnesses  produced  before  him  on  either  side  at  different 
meetings  for  that  purpose ;  and  having  fully  made  up  his  mind 
on  the  subject  on  the  8rd  of  February  he  appointed  the  sur- 
veyors to  meet  him  on  the  10th  for  the  purpose  of  preparing  the 
award :  but,  one  being  unable  to  attend,  he  had  adjourned  to  a 
future  day  to  make  his  award.  On  the  10th  of  February  several 
persons  came  into  the  room,  where  the  deponent  and  the  sur- 
veyors were,  unattended  by  the  solicitors  on  either  side ;  and 
did  mention  some  circumstances  relative  to  the  matters  in  dis- 
pute ;  of  which  the  deponent  believes  he  made  some  minutes : 
but  they  were  at  the  same  time  told  by  him,  that  he  had  pre- 
viously satisfied  his  mind  on  the  subject ;  and  he  should  proceed 
to  make  his  award. 

The  affidavit  farther  stated,  that  nothing,  which  passed,  had 


1801.    CH.    6  VESEY,  71—72.  225 

the  least  weight  with  him ;  and  that  the  award  contains  his  decided     walkkb 
opinion  before  the  10th  of  February  and  since ;  and  he  denied  to    fbobisrsb. 
the  best  of  his  recollection  having  said  at  any  meeting,  that  the 
defendant's  inlets  were  too  deep,  or  having  expressed  any  opinion 
whatsoever  on  the  subject. 

Mr.  Sutton  t  and  Mr.  Heaidy  in  support  of  the  motion  : 

*  *  They  contended  that  the  arbitrator  had  not  pursued  his 
authority ;  and  the  answer  admitting,  that  the  mills  were  not  in 
the  same  state,  as  they  were  previously  to  June,  1794,  was  con- 
clusive against  the  defendant ;  and  the  arbitrator  was  bound  to 
award  such  alteration  as  would  bring  them  to  that  state.  [They 
referred  to  Morgan  v.  Mather  (2  Ves.  J.  15)  2  R.  R.  163.] 

Mr.  Lhyd  and  Mr.  King,  in  support  of  the  award  : 

Urged,  that  the  parties  had  produced  all  the  evidence  in  their 
power  on  either  side ;  and  the  affidavits  do  not  insinuate,  that 
any  new  evidence  was  or  could  have  been  pronounced.  They  in- 
sisted, that  *the  award  was  consonant  to  the  order  of  reference,  [  *72;] 
to  award  such  alterations  as  to  the  arbitrator  should  seem  neces- 
sary ;  and  there  was  no  necessity  for  him  to  award  any  altera-  - 
tion  ;  if  he  did  not  think  it  requisite. 

Upon  the  last  point  they  were  stopped  by  the  Lord  Chancellor  ; 
who  said,  in  that  respect  the  arbitrator  had  properly  exercised 
his  power. 

Lord  Chancellor:! 

This  award  cannot  be  supported.  The  arbitrator,  having  been 
named  by  the  late  Lord  Chancellor,  is,  I  am  well  assured,  a 
most  respectable  man :  but  he  has  been  surprised  into  a  conduct 
which  upon  general  principles  must  be  fatal  to  the  award.  It 
does  not  appear  to  me,  that  he  has  by  the  award  improperly 
exercised  the  authority  given  by  the  order  of  reference :  but  on 
account  of  the  transaction,  that  took  place  on  the  10th  of 
February,  the  award  cannot  stand.  He  had  examined  different 
witnesses  at  different  times  in  the  presence  of  the  parties.  He 
recommended  to  them  not  to  produce  any  more  witnesses.  To 
that  recommendation  they  accede ;  and  in  effect  say,  "  Upon  the 

t  Ex  relatione,  |  Ex  rdaiume. 
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WAI.K8R  view  of  what  is  disclosed  to  you  do  what  is  right  between  as." 
Fbobibuer.  After  this  he  hears  these  other  persons  ;  and  he  admits,  he  took 
minutes  of  what  was  said.  It  did  not  pass  as  mere  conversation. 
It  does  not  appear,  that  he  afterwards  held  any  commtmication 
with  the  other  party  ;  or  disclosed  what  passed  to  him  :  bat  the 
arbitrator  swears,  it  had  no  effect  upon  his  award.  I  believe  him. 
He  is  a  most  respectable  man.  But  I  cannot  from  respect  for 
any  man  do  that,  which  I  cannot  reconcile  to  general  principles. 
A  Judge  must  not  take  upon  himself  to  say,  whether  evidence 
improperly  admitted  had  or  had  not  an  effect  upon  his  mind.  The 
award  may  have  done  perfect  justice:  but  upon  general  principles 
it  cannot  be  supported. 


1801.  PULTENET  v.   WAREEN.f 

ApHl  22,  24.  ^g  y^y^  73—04.) 

y  Aooount  of  mesne  profits,  since  the  title  accrued,  decreed  against 

Eldon  L  0  executors  upon  the  special  ground,  that  the  plaintiff  was  prevented 

*    '  from  recovering  in  ejectment  by  a  rule  of  the  Gouxt  of  law  and  by  an 

I-  ^^  -1  injunction  at  the  instance  of  the  occupier ;  who  ultimately  failed  both 

at  law  and  in  equity. 

The  simple  case  of  the  death  of  the  occupier  will  not  sustain  a  bill  for 
an  account  of  the  mesne  profits  under  the  head  of  accident. 

This  cause  arose  in  consequence  of  the  final  decision  of  the 
causes  of  Lady  Cavan  v.  Pulteney,l  and  Lord  Darlington  v. 
PuUeney,  concerning  the  validity  of  the  leases  granted  by  the 
late  General  Pulteney  of  several  houses  in  Sackville  Street,  Picca- 
dilly. The  result  of  those  suits  being  against  the  leases,  this  bill 
was  filed  against  the  executors  of  the  late  Dr.  Warren,  one  of  the 
tenants,  for  an  account  of  the  mesne  profits  in  respect  of  the 
house  occupied  by  him  from  July,  I79I,  when  the  possession  was 
required  by  the  plaintiff,  to  July,  1797. 

The  circumstances  and  dates  were  these.  Upon  the  2nd  of 
July,  1790,  Dr.  Warren  and  the  other  tenants  received  notices  to 
quit.  Upon  the  5th  of  July,  1791,  a  formal  demand  to  quit  was 
served  upon  them.  In  Trinity  Term  1791  an  ejectment  was 
brought  in  the  Court  of  King's  Bench  by  Sir  William  Pulteney 

t  PhUUps  ▼.  ffomfray  (1883)  24         J  3  B.  B.  8  (2  Ves.  J.  644). 
Ch.  D.  439 ;  52  L.  J.  Ch.  833. 
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against  Spottiswood,  an  under-tenant  of  Lady  Gavan,  one  of  the  PuLTBiriir 
lessees ;  who  by  a  rule  of  the  Court  was  admitted  to  defend  the  wab'bbk. 
action  in  the  room  of  Spottiswood.  The  demise  in  that  eject- 
ment was  dated  the  6th  of  July.  Issue  was  joined  upon  a  plea 
of  the  general  issue ;  and  at  the  trial  after  Michaelmas  Term, 
1791y  a  special  verdict  was  found  ;  which  was  argued  in  Easter 
Term,  1794 ;  and  a  final  judgment  was  obtained  by  the  plaintiff 
upon  the  24th  of  May,  1794.  Soon  afterwards  Lady  Gavan  sued 
out  a  writ  of  error  returnable  in  the  House  of  Lords.  In  Easter 
Term,  1794  other  ejectments  were  brought  by  Sir  William 
Pulteney  against  Dr.  Warren  and  all  the  other  occupiers ;  who 
pleaded  the  general  issue ;  and  in  Trinity  Term  following  upon 
their  application  to  the  Gourt  of  King's  Bench  an  order  was  made 
in  each  of  these  actions,  that  the  proceedings  should  be  stayed  ; 
the  defendants  undertaking  to  abide  the  event  of  the  special 
verdict  in  the  cause  against  Lady  Gavan,  and  not  to  bring  any 
writ  of  error  for  delay.  Upon  the  7th  of  May,  1795,  the  judg- 
ment obtained  against  Lady  Gavan  was  affirmed  in  the  House  of 
Lords.  The  bill  of  Lady  Gavan,  Dr.  Warren,  and  the  other 
tenants,  was  then  filed  ;  and  the  bill  of  *Lord  Darlington  ;  and  r  *74  ] 
upon  the  1st  of  May,  1795,  the  order  for  the  injunction  was 
obtained  in  those  causes ;  with  liberty  to  move  to  dissolve  it, 
in  case  the  plaintiffs  should  not  set  down  their  causes  for  hearing 
in  Michaelmas  Term  ensuing.  Under  that  order  the  injunction 
issued  upon  the  29th  of  July ;  and,  the  causes  not  being  set 
down  pursuant  to  the  order,  a  motion  to  dissolve  the  injunction 
was  made  in  Michaelmas  Term  1795.  That  motion  was  refused. 
Upon  the  8rd  of  June,  1797,  Lord  Darlington's  bill  was  dis- 
missed ;  and  upon  the  8rd  and  19th  of  June  the  order  was  made 
in  the  other  cause,  retaining  the  bill  for  twelve  months ;  the 
plaintiffs  to  be  at  liberty  to  bring  actions  in  consequence  of  their 
eviction  ;  and  an  inquiry  was  directed,  how  the  assets  of  General 
Pulteney  were  disposed  of;  and  the  injunction  was  dissolved. 
Upon  the  16th  of  December,  1797,  the  minutes  of  that  order  were 
varied  by  inserting  a  direction,  that  the  plaintiffs  should  not  take 
oat  execution  in  those  actions  till  farther  order.  Upon  the  17th 
of  June,  1797,  Sir  William  Pulteney  moved  the  Court  of  King's 
Bench  for  leave  to  enter  up  judgment  against  Dr.  Warren ;  which 

Q2 
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PuLTENET  was  ordwed  in  Trinity  Term.  Upon  the  22nd  of  June,  1797,  Dr. 
Warrkx.  Warren  died.  Upon  the  19th  of  July  following  possession  was 
delivered  by  his  executors. 

The  bill  represented,  that  the  plaintiff  was  prevented  by  the 
order  made  by  the  Court  of  King's  Bench  for  staying  the  proceed- 
ings from  entering  up  judgment  against  Dr.  Warren ;  and  that 
before  the  necessary  application  could  be  made  to  that  Court  for 
leave  to  enter  up  judgment,  the  bill  was  filed  by  the  tenants ; 
upon  which  the  injunction  was  obtained. 

The  defendants  by  their  answer  insisted,  that  they  ought  not 
to  account  for  the  mesne  profits  demanded  by  the  plaintiff ;  the 
same  not  being  recoverable  at  law  or  in  equity ;  and  suggested, 
that  the  plaintiff  stood  by ;  and  allowed  Dr.  Warren  to  lay  out 
considerable  sums  in  improvements.  They  also  filed  a  bill 
against  Sir  William  Pulteney :  praying  a  discovery  as  to  that 
among  other  things;  and  whether  Sir  William  Pulteney  did 
not  know  previously,  that  the  lease  was  void.  The  answer  to 
that  bill  stated,  that  most  of  the  expensive  alterations  were 
made  before  the  decision  of  the  point;  that  the  defendant 
I  i  never  concealed,  but  avowed,  his  intention  to  break  the  lease,  if 
[  '75  ]  he  could ;  that  he  did  not  know,  in  1794  or  *1796,  that  Dr.  Warren 
had  laid  out  large  sums  ;  and  that  the  estate  was  managed  by 
his  agent. 

A  treaty  had  been  entered  into  for  ascertaining  the  mesne  pro- 
fits, and  making  an  allowance  in  respect  of  the  improvements : 
but  they  could  not  agree. 

Mr.  Alexander i  Mr.  RomUly,  and  Mr.  Dowd^swell,  for  the 
plaintiff. 

Mr.  Mansfield  and  Mr.  Fonhlanque^  for  the  defendants. 

[The  arguments  of  counsel  and  the  cases  cited  by  them  suffi- 
ciently appear  from  the  judgment  of  the  Lord  Chancellor.] 

Mayw,         Lord  Chancellor  stating  the  case,  and  observing,  that  the 

7         Court  of  King's  Bench  in  making  the  rule  for  staying  the 

''       proceedings  in  the  several  actions  of  ejectment  for  some  reason, 

not  apparent,  and  perhaps,  because  they  might  think,  there  was  a 
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qaestion  fit  to  be  agitated  in  equity,  did  not  add  as  a  term,  that     Pultkmbt 
the  defendants  should  bring  no  suit  in  equity,  and  that  it  was     wabbut. 
clear,  that,  if  there  is  any  mode  of  recovery  at  law,  it  cannot  be 
by  an  action  of  trespass  for  mesne  profits,  delivered  his  judgment. 

The  plaintiff  insists,  that  he  has  a  remedy  for  these  mesne 
profits  in  equity ;  more  especially  as  he  was  by  the  act  of  the 
Court  of  King's  Bench  and  the  subsequent  act  of  this  Court  upon 
the  application  of  Dr.  Warren,  restrained  from  proceeding  during 
his  life ;  and  that  the  plaintiff  ought  not  to  be  injured  by  the 
consequences  of  that  act,  preventing  him  from  pursuing  his  legal 
remedy.  In  the  argument  at  the  bar  it  was  considered,  Ist, 
With  regard  to  the  claim,  in  case  the  plaintiff  had  not  been 
restrained  from  proceeding  by  the  acts  of  Dr.  Warren  in  the 
Court  of  King's  Bench  and  in  this  Court ;  and  it  was  said,  that, 
though  it  is  true,  a  personal  action  dies  with  the  person  as  to  the 
injury  committed  in  the  fact  constituting  the  cause  of  that 
action,  yet  if  the  personal  injury  has  been  committed  with  a 
profit  to  the  party  doing  that  injury  *there  is  both  in  law  and  [  ^87  ] 
equity  a  remedy  sufficient  to  extract  out  of  his  pocket  that  profit, 
which  he  has  reaped  by  his  injurious  act,  and,  that  this  bill  may 
be  sustained  upon  the  general  ground.  It  was  argued,  that  this 
is  a  principle,  which  may  be  demonstrated  by  the  reasoning  in 
HamUy  v.  Trott,f  as  far  as  the  doctrine  of  law  is  to  be  looked 
to ;  and  it  is  said  very  truly,  that  all  natural  justice  is  with  the 
plaintiff ;  who  is  now  clearly  to  be  taken  to  be  entitled  both  in 
law  and  equity  to  the  possession  from  the  moment  he  made  the 
demand ;  and  if  so,  the  mesne  profits  are  consequential  upon  his 
obtaining  possession;  and  therefore  it  is  at  least  according  to 
natural  justice,  that  he  should  now  be  placed  in  the  same  situa- 
tion, as  if  there  had  not  been  an  adverse  possession  at  law 
against  him  and  these  adverse  proceedings  in  equity.  It  was 
further  insisted,  that  merely  from  the  circumstance  of  his  having 
brought  actions  of  ejectment,  which  action  is  founded  in  trespass, 
he  cannot  now  maintain,  upon  Humbly  v.  Trott  and  other  cases,  at 
least  for  the  mesne  profits  accrued  since  the  ejectment,  an  action 
for  use  and  occupation.    With  regard  to  that  Birch  v.  Wright  I 

t  Oowper,  371.  J  1  E.  E.  223  (1  Term  Eep.  378). 
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Fttltemky  was  cited.  All  which  that  case  decides,  is,  that  in  the  ordinary 
Warbsn.  case  of  a  tenant,  if  you  bring  an  ejectment,  you  cannot  after- 
wards bring  an  action  for  use  and  occupation  for  the  rent  subse- 
quent to  the  demise ;  because,  having  treated  his  holding  as 
founded  in  trespass  you  shall  not  treat  it  as  founded  in  contract. 
That  case  establishes  this  distinction ;  that  that  rule  will  not  apply 
to  the  time  previous  to  the  ejectment.  Therefore,  if  that  doctrine 
is  to  be  applied  to  this  case,  that  authority  does  not  preclude  the 
plaintiff  from  trying,  what  he  can  make  of  the  action  for  use  and 
occupation  for  the  time  between  1791  and  1794  :  though  it  would 
preclude  him  from  the  time  of  bringing  the  ejectment  down  to  the 
recovery  under  it.  If  I  was  satisfied,  I  ought  not  to  interpose 
upon  the  special  grounds  in  this  case,  I  should  yield  so  far  to  the 
argument  for  the  plaintiff  as  to  that,  that,  finding  it  admitted,  as 
it  must  be,  that  this  is  an  application  new,  as  far  as  it  stands 
upon  general  principles,  if  it  could  be  maintained,  that  an  action 
for  use  and  occupation  would  lie,  that  action  being  founded  upon 
contract,  it  would  follow,  that  they  might  be  considered  as 
indebted  to  him,  and  he  might  have  a  remedy  against  the  assets. 
But  I  feel  so  much  doubt  upon  that  point,  whether  an  action  for 
use  and  occupation  could  be  maintained,  that  I  should  not  think 
myself  authorised  to  make  the  decree  upon  the  ground,  that 
could  maintain  that  action,  without  first  permitting  an  action  to 
[  •88  ]  be  brought  *upon  the  terms  of  not  setting  up  the  ejectment,  the 
Statute  of  Limitations,  or  any  other  legal  bar,  against  that  action ; 
but  that  it  should  be  considered  simply  upon  the  plaintiff's  title, 
as  it  stood  in  1791,  without  embarrassment  from  the  subsequent 
proceedings.  The  difficulty  I  have  in  supposing,  that  action 
could  be  maintained,  turns  upon  this ;  that  these  parties  claim 
under  a  title  neither  adverse,  nor  altogether  otherwise.  Taking 
it  to  be  adverse,  as  tenants  claiming  under  a  lease,  which  is  con- 
tended to  be  effectual  to  bind  the  plaintiff,  that  lease  determines 
the  terms  of  their  holding  ;  and  the  recovery  must  be  upon  the 
foot  of  those  terms.  If  they  do  not  hold  under  that  lease,  they 
are  not  in  the  same  relation  to  the  plaintiff  as  the  tenant  stood  in 
Birch  V.  Wright;  for  he  had  the  character  of  tenant :  but  if  you 
say,  the  lease  was  not  binding  upon  the  plaintiff,  you  destroy  the 
relation  of  landlord  and  tenant ;  and  then  there  is  an  adverse 
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title ;  and  it  is  difficult  to  say,  they  hold  under  that  contract ;     Pultshxt 
which  is  the  foundation  of  the  action  for  use  and  occupation.  Wasesr. 

If  it  cannot  be  put  upon  that  ground,  or  if  it  is  not  thought 
prudent  so  to  put  it,  the  next  question  is,  if  in  no  form  of  action, 
that  can  be  devised,  this  question  can  be  tried  at  law,  has  the  Court 
upon  the  general  case,  without  adverting  to  the  circumstances  of 
this  case,  a  jurisdiction  to  say,  these  executors  shall  account  for  the 
mesne  rents  and  profits  ?  To  put  that  question  correctly,  I  must 
for  the  present  lay  out  of  the  case  the  fact,  that  Dr.  Warren  was 
with  a  variety  of  other  persons  a  defendant  in  a  court  of  law, 
and  a  complainant  with  those  persons  in  this  Court ;  and  I  must 
look  at  him  as  being  alone  and  individually  a  defendant  in  an 
ejectment ;  under  which  the  plaintiff  has  not  been  able  to  obtain 
possession,  until  it  happened,  that  by  the  accident,  as  it  is  called, 
of  his  death  the  plaintiff  cannot  proceed  in  an  action  for  mesne 
profits.  I  agree,  it  is  impossible  to  consider  the  mere  circum- 
stance of  his  death  as  that  species  of  accident,  against  which 
this  Court  would  relieve.  It  is  admitted,  this  case  is  new  in  its 
kind.  It  is  contended  however,  that  the  demand  upon  the 
general  principle  can  be  supported  by  analogy  to  other  cases. 
Upon  the  best  consideration  on  that  head  they  have  not  been 
able  to  state  any  case,  strictly  speaking  analogous.  I  feel  very 
strongly,  that  this  claim  is  founded  in  natural  and  moral  justice ; 
and  if  it  could  be  sustained  upon  the  general  principle,  the  Court 
would  be  very  strongly  inclined  to  *8upport  it :  but  if  it  is  to  be  [  •S©  ] 
determined  upon  the  general  principle,  it  must  be  decisively  put 
upon  that  ground,  and  not  upon  an  analogy,  which  will  not  hold. 
With  respect  to  the  analogy,  the  bills  by  infants  have  gone  upon 
the  ground  of  infancy,  and  the  character,  in  which  the  other 
party  was  considered  to  stand,  as  a  bailiff  or  receiver.  As  to  the 
case  of  the  heir,  without  going  through  Dormer  v.  Fortescue,  and 
the  other  cases  which  were  all  discussed  in  Pincke  v.  Thomycroft,\ 
I  do  not  know  a  case,  in  which  the  heir  has  claimed  merely  as 
heir  an  account,  not  stating  any  impediment  to  his  recovering  at 
law ;  that  the  defendant  has  the  title-deeds  necessary  to  main- 
tain his  title  ;  that  terms  are  in  the  way  of  his  recovery  at  law ; 
or  other  legal  impediments,  which  do,  or  which  may  probably, 

t  1  Br.  C.  C.  289. 
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PuLTSNET    prevent  it ;  upon  which  probability  or  upon  the  fact  the  Court 
Wabben.     founds  its  jurisdiction. 

The  case  of  the  dowress  is  upon  a  principle,  somewhat,  and 
not  entirely,  analogous  to  that  of  the  heir.  An  indulgence  has 
been  allowed  to  her  case  upon  the  great  difficulty  of  determining 
d  priori,  whether  she  could  recover  at  law,  ignorant  of  all  the 
circumstances ;  and  the  person,  against  whom  she  seeks  relief, 
as  was  strongly  observed  by  the  Masteb  of  the  Bolls  in  Curtis 
V.  Curtis,^  having  in  his  possession  all  the  information  necessary 
to  enable  her  to  establish  her  rights.  Therefore  it  is  considered 
unconscientious  in  him  to  expose  her  to  all  that  difficulty,  to 
which,  if  that  information  was  fairly  imparted,  as  conscience  and 
justice  require,  she  could  not  possibly  be  exposed. 

The  case  of  mines  is  very  different  upon  another  ground. 
There  the  bill  will  originally  lie  against .  the  party  himself :  if 
not,  I  do  not  know,  that  originally  it  could  be  brought  against 
the  personal  representative.  The  case  of  timber  is  also  upon  a 
very  different  principle.  Lord  Hardwicee  says  the  case  of  the 
mines  is  in  the  nature  of  a  trade ;  and  as  to  the  timber,  the 
equitable  jurisdiction  is  put  by  him  upon  this,  to  prevent  a 
multiplicity  of  suits;  and  the  Court  having  jurisdiction  with 
regard  to  the  waste  takes  the  whole  together :  but  he  states 
expressly,  that  if  there  is  not  a  ground  for  an  injunction  to 
restrain  waste,  the  party  must  go  to  law. 
[  90  ]  The  case  of  tithes  is  also  very  different.    When  severed  they 

I)elong  to  the  tithe-owner.  It  is  an  acquisition  of  property,  as 
stated  in  Hambly  v.  Trottyl  put  into  the  possession  of  a  party; 
who  ought  to  give  it  to  another. 

Upon  The  Bishop  of  Winchester  v.  Knight  §  therefore  and  all 
these  cases,  there  must  be  either  a  difficulty  to  recover  at  law,  or 
fraud,  concealment,  &c.  which  enables  the  party  to  say  other* 
wise  than  that  if  he  had  gone  to  law  he  would  have  recovered. 
There  is  therefore  no  analogy  arising  from  these  cases.  If  I  was 
obliged  to  decide,  whether  this  claim  could  be  supported  upon 
the  general  principle,  I  should  wish  to  hear  the  case  further 
argued,  before  I  should  venture  to  introduce  a  new  decision  upon 
this  subject.    But  I  am  relieved  from  that  by  the  special  circum* 

t  2  Br.  C.  C.  620.  J  Cowper,  371.  SIP.  Wms.  406. 
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stances  of. this  case;  which  make  it  unnecessary  to  decide  upon    Pultekbt 

the  general  principle.    The  plaintiff  must  now  be  taken  in  this     wabbbn. 

Court  to  have  had  a  clear  legal  right  to  the  possession  as  early 

as  1791.     In  that  year  he  brings  an  ejectment  against  one 

occupier.     The  bill  does  not  inform  me,  why  he  abstained  from 

bringing  ejectments  against  the  others  till  1794.    In  that  year 

he  brought  ejectments  against  all  the  tenants ;  and  then  they  in 

a  mass  feel  the  justice  of  his  acting  against  one  only ;  and  they 

make  an  application,  a  very  proper  application,  to  the  Court  of 

King's  Bench  to  restrain  him  from  proceeding  against  them  upon 

tlus  ground,  distinctly  stated,  that  they  hold  by  the  same  title  as 

Lady  Cavan ;   and  that  it  was  equitable,  that  action  should 

decide  the  question  between  the  plaintiff  and   all  of  them; 

praying,  that  the  plaintiff  should  not  be  at  liberty  to  proceed  one 

step  farther   against   them ;    undertaking,  that    the   recovery 

against  Lady  Cavan  should  bind  them,  as  far  as  the  law  was  to 

deal  between  them ;  asserting  therefore,  that  the  plaintiff  acted 

with  great  propriety  in  forbearing  to  bring  actions  against  them 

till  1794.     In  law  therefore  they  identify  their  case  with  Lady 

Cavan's.    It  was  not  adverted  to  in  the  Court  of  Eing*s  Bench, 

that  there  was  a  manifest  call  of  justice  upon  them  to  have  done 

more  ;  and  I  am  entitled  to  say  so  upon  their  ordinary  practice ; 

taking  care,  that  inquirers  shall  not  prejudice  the  ultimate  rights 

of  parties  by  the  effect  of  their  rules,  operating  as  injunctions. 

If  a  verdict  had  been  obtained  in  an  action  for  damages,  which 

that  Court  might  think  excessive,  they  would  hardly  grant  a  new 

trial  without  taking  care,  that  the  plaintiff  in  the  interim  should 

not  lose  all  benefit  of  the  verdict  by  *the  death  of  the  defendant.       [  *9i  j 

I  allude  now  to  the  rule  with  great  propriety  adopted  in  the  case 

of  Lord  Dorchester  f  and  a  gentleman  in  the  west  of  England. 

It  would  have  been  perfectly  just  in  this  case  to  have  said,  the 

defendants  should  put  the  plaintiff  in  the  situation,  in  which  he 

would  have  been,  if  they  had  not  interposed.    That  however  was 

not  added.    I  do  not  stay  to  examine,  whether  it  was  necessary, 

that  the  judgment  in  the  ejectment  should  precede  the  action  for 

mesne  profits :  but  if  it  was  necessary,  the  plaintiff  could  not 

avail  himself  of  the  judgment,  affirmed  in  1795,  on  account  of 

t  Pleyddl  r.  The  Earl  of  Dorchester,  7  Term  Eep.  B.  B.  529. 
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PuLTBNET  the  bill  filed  in  this  Court ;  insisting,  that  notwithstaiiding  the 
Wabben.  recovery  at  law  still  it  was  against  conscience,  that  the  plaintiff 
should  have  the  possession  on  account  of  the  circumstances, 
making  it  equitable,  that  he  should  not  avail  himself  of  his  legal 
rights.  Upon  that  ground  the  injunction  was  obtained.  If  that 
injunction  was  not  capable  of  being  maintained  at  the  hearing, 
and  it  was  not  suggested  to  the  Court  to  provide  against  accident 
as  to  the  mesne  profits,  I  cannot  agree,  that  it  is  the  plaintiff's 
fault ;  because  he  does  not  ask  enough.  It  is  the  duty  of  the 
counsel  to  inform  the  Court ;  and  if  they  do  not,  and  the  Court 
happens  not  to  have  acted  upon  its  information  up  to  the  point, 
which  it  ought  to  have  reached,  it  is  bound  to  relieve  the  party, 
as  far  as  it  can,  from  the  injustice,  to  which  the  shortness  of  its 
proceedings  may  have  exposed  them.  If  upon  the  application 
for  the  injunction  the  question  had  been  put,  whether  the  Court 
would  expose  the  defendant  in  that  cause  to  the  hazard  of  losing 
the  rents  and  profits  of  the  premises  by  the  death  or  insolvency 
of  the  plaintiffs,  and  the  Court  had  been  reminded  of  the  justice 
due  to  the  defendant  in  its  full  extent,  it  is  impossible  that 
injunction  should  have  been  granted  without  the  terms,  that  a 
fair  rent  for  the  premises  should  be  brought  into  Court  from 
time  to  time,  that  the  Court  might  be  in  possession  of  a  fund, 
that  would  enable  it  to  do  justice,  whatever  accident  might 
happen  during  the  time  necessary  for  the  consideration  of  the 
question,  whether  he,  who  had  recovered  at  law,  could  sustain 
the  benefit  of  that  judgment. 

It  has  been  said  by  Mr,  Fonblanque,  the  action  for  mesne 
profits  may  be  maintained,  though  no  judgment  has  been  ob- 
[  *92  ]  tained  in  ^ejectment.  I  will  not  trust  myself  with  the  decision 
of  that  question  in  this  cause.  In  Norton  v.  Frecker^  Lord 
Hardwicke  says,  trespass  will  not  lie  for  mesne  profits,  till  the 
possession  is  recovered  by  ejectment.  I  will  not  say,  there  can 
be  no  action,  founded  upon  the  old  learning :  but  under  these 
circumstances  I  am  not  bound  to  determine  that ;  for,  if  in  the 
ordinary  action  for  mesne  profits  the  plaintiff  might  have  re- 
covered what  he  now  seeks  in  equity,  and  if  under  the  circum- 
stances of  this  case  he  has  been  restrained  from  proceeding  in 

t  1  Atk.  524. 
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that  action,  and  all  conscientious  views  of  the  case  require  me  to    Poltenst 
say,  he  would  have  been  refitrained  in  any  other  action  from     wabben. 
receiving  them,  it  would  be  very  hard,  that,  because  he  did  not 
make  the  experiment,  whether  that  other  species  of  action  could 
be  maintained,  the  Court  will  give  him  no  relief.    If  there  be  a 
principle,  upon  which  courts  of  justice  ought  to  act  without 
scruple,  it  is  this  ;  to  relieve  parties  against  that  injustice  occa- 
sioned by  its  own  acts  or  oversights  at  the  instance  oi  the  party, 
against  whom  the  relief  is  sought.     That  proposition  is  broadly 
laid  down  in  some  of  the  cases.     The  case,  in  which  the  Court 
would  not  relieve,  though  the  interest  went  beyond  the  penalty 
of  a  bond,  DuvaU  v.  Terry, \  still  strikes  me  as  a  very  strong  case. 
If  the  plaintiff  submitted  to  nothing,  by  the  mere  circumstance 
of  filing  the  bill  he  would  be  taken  to  submit  to  every  thing 
conscience  and  justice  require.    Upon  that  principle  he  would  be 
held  to  do  that,  which  is  just ;  and  the  Court  duly  acting  with 
him  would  compel  him  to  pay  the  principal,  interest  and  costs, 
occasioned  by  his  delay.    It  may  be  said,  that  is  a  relief  given 
against  a  plaintiff,  coming  for  relief.    I  consider  these  persons 
as  plaintiffs,  asking  an  injunction,  and  impUedly  saying,  they 
ask  it  upon  the  terms  of  putting  this  plaintiff  in  exactly  the  same 
situation,  as  if  it  had  been  determined,  they  were  not  entitled ; 
for  otherwise  there  is  no  colour  of  justice  calling  upon  the  Court 
to  discuss  the  question,  whether  they  are  entitled  to  equitable 
relief.     The  case  of  a  remanet  at  nisi  prius  was  put.    If  the 
appUcation  is  founded  in  fraud,  or  concealment,  or  misrepre- 
sentation, I  am  not  prepared  to  say,  a  court  of  equity  might  not 
find  the  means  of  relief  in  that  sort  of  case;   but  it  is  very 
different,  where  the  party  applies,  not  upon  his  notion  of  what 
the  law  is,  but  upon  the  fact,  to  the  existence  of  which  he  does 
not  administer  by  his  conduct.     Upon  that  it  seems  there  *can       [  <»93  j 
be  no  relief  in  equity  ;  for  it  is  not  the  act  of  the  parties ;  but  a 
necessity  arising  out  of  the  act  of  third  persons,  affecting  their 
rights ;  not  done  at  the  instance  of  either  of  them  :  the  occasion 
not  furnished  by  their  acts.    The  case  was  also  put  of  a  creditor 
prevented  from  obtaining  judgment  by  the  act  of  this  Court ;  and 
the  question,  whether  he  ought  to  be  considered  as  a  judgment 

t  Show.  P.  C.  15. 
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PuLTBNBY  creditor.  I  will  not  say,  what  the  answer  might  be  to  the  case, 
Wabben«  pat  so  generally.  A  court  of  law  always  takes  care,  that  a 
creditor  so  prevented  shall  be  put  in  the  same  situation,  as  if  he 
had  his  judgment,  and  no  such  application  had  been  made ;  and 
I  rather  think,  in  every  instance  of  an  application  for  an  injunc- 
tion it  is  the  duty  of  the  Court  to  consider,  whether  the  party 
ought  not  to  have  the  benefit  of  his  judgment ;  and  if  the  Court 
decides  wrong,  I  should  be  sorry,  if  the  Court  had  not  the  means 
of  reinstating  him. 

The  ground  therefore,  upon  which  this  case  is  decided,  is,  that 
the  res  gesUe  shew,  that  Dr.  Warren  has  amalgamated  and  mixed 
himself  with  the  other  tenants.  The  equity  as  to  all  of  them 
arises  from  their  joint  act,  operating  to  prevent  the  plaintiff  from 
having  that  redress  at  law,  which  in  all  moral  probability  he 
would  have  had,  if  this  Court  had  not  interfered ;  and  which  in 
all  moral  justice  he  ought  to  have  had.  I  had  considerable 
doubt,  how  far  back  the  account  ought  to  go.  It  ought  to  go 
back,  as  far  as  natural  justice  requires.  Where  there  has  been 
an  adverse  possession,  and  upon  an  application  to  this  Court 
upon  grounds  of  equitable  relief  the  plaintiff  appears  entitled  to 
an  account  of  the  rents  and  profits,  if  there  has  been  a  mere 
adverse  possession,  without  fraud,  concealment,  or  an  adverse 
possession  of  some  instrument,  without  which  the  plaintiff  could 
not  proceed,  the  Court  has  said,  the  account  shall  be  taken  only 
from  the  time  of  filing  the  bill ;  for  it  is  his  own  fault  not  to  file 
it  sooner.  But  the  question  here  is,  not,  what  relief  is  due  to 
the  plaintiff  with  regard  to  the  period,  at  which  this  bill  was 
filed,  but  attending  to  the  circumstances  stated  by  this  bill, 
forming  the  facts  of  the  prior  causes  in  this  Court.  Attending 
to  those  circumstances,  the  question  is,  if  it  had  not  been  for 
what  passed  in  those  prior  causes,  would  not  this  plaintiff  have 
recovered  from  1791 :  and  do  not  the  circumstances  of  those 
causes  demonstrate,  that  he  was  substantially  and  in  conscience 
"  ^94  1  proceeding  adversely  from  that  *period,  until  he  was  restrained 
from  farther  proceedings ;  giving  notice  to  quit ;  and  making  a 
formal  demand  of  the  possession ;  abstaining,  as,  they  say  them- 
selves, it  was  fit  he  should  abstain  for  ever,  from  bringing  any 
other  action  except  that  against  Lady  Cavan.    He  has  therefore 
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demanded  the  rents  and  profits  from  1791  down  to  the  decree  in 
the  other  causes.  If  he  had  brought  an  action  for  mesne  profits, 
as  soon  as  he  could  upon  the  ejectment,  the  production  of  the 
record  would  have  entitled  him  from  the  day  of  the  demise.  But 
it  is  equally  clear  on  the  other  hand,  that  would  not  necessarily 
have  prevented  him  from  recovering  from  the  time  his  title 
accrued ;  provided  he  gave  them  an  opportunity  of  questioning 
that  title ;  for  I  take  it  to  be  clear,  he  is  not  bound  to  demand 
no  more  than  from  the  day  of  the  demise.  He  may,  if  he  pleases 
to  put  the  title  in  hazard,  insist  upon  the  mesne  profits  from 
the  time  the  title  accrued ;  saving  only  the  benefit  of  the  Statute 
of  Limitations:  but  then  he  must  prove  his  title.  He  would 
therefore  have  been  entitled  to  the  rents  and  profits  from  1791. 
K  so,  upon  what  ground  is  he  not  entitled  in  equity  from  the 
same  period  ? 

The  decree  must  therefore  be  according  to  the  prayer  of  the 
bill.  As  to  the  mode  of  estimating  the  mesne  profits,  it  will  be 
better,  that  they  should  settle  that  among  themselves. 


PULTBNET 
V, 

Wabbek. 


RUFFIN,    Ex  PARTE.! 

(eVesey,  119—129.) 

A  fair  diseolution  of  partnership  between  two:  one  retiring;  and 
assigning  the  partnership  property  to  the  other ;  and  taking  a  bond  for 
the  value  and  a  covenant  of  indemnity  against  the  debts :  the  other 
continued  the  trade  separately  a  year  and  a  half ;  and  then  became  a 
bankrupt.  The  Lord  Chancellor  was  of  opinion,  the  joint  creditors  had 
no  equity  attaching  upon  partnership  effects  remaining  in  specie ;  and 
at  aU  events  such  a  claim  ought  to  be  by  a  bill,  not  a  petition. 

Yarious  modes  of  dissolution  of  partnership ;  and  the  consequences. 

In  June,  1797,  Thomas  Cooper  of  Epsom,  brewer,  took  James 
Cooper  into  partnership.  That  partnership  was  *dis8olved  by 
articles,  dated  the  8rd  of  November,  1798;  under  which  the 
buildings,  premises,  stock  in  trade,  debts,  and  effects,  were 
assigned  to  James  Cooper  by  Thomas  Cooper ;  who  retired  from 
the  trade.  Upon  the  2nd  of  April,  1800,  a  commission  of  bank- 
ruptcy issued  against  James  Cooper ;   under  which  the  joint 

t  ExparU  Butcher  (1880)  13  Ch.  D.  465.    See  now  Partnership  Act,  1890, 
s.  20.— O.  A.  S. 


1801. 


Eldon,  L.C. 
[119] 
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RuFFiN,  creditors  attempted  to  prove  their  debts ;  but  the  CommisBioners 
X  parte,  refused  to  permit  them ;  upon  which  a  petition  was  presented  to 
Lord  Eosslyn;  who  made  an  order,  that  the  joint  creditors 
should  be  at  liberty  to  prove;  with  the  usual  directions  for 
keeping  distinct  accounts,  and  an  application  of  the  joint  estate 
to  the  joint  debts,  and  of  the  separate  estate  to  the  separate 
debts.  At  a  meeting  for  the  purpose  of  declaring  a  dividend  the 
Commissioners  postponed  the  dividend,  in  order  to  give  an 
opportunity  of  applying  to  the  Lord  Chancellor ;  in  consequence 
of  which  this  petition  was  presented ;  praying,  that  the  partner- 
ship effects  remaining  in  specie,  and  possessed  by  the  assignees, 
may  be  sold ;  and  that  the  outstanding  debts  may  be  accounted 
joint  estate. 

By  the  articles  of  dissolution  the  parties  covenanted  to  abide 

by  a  valuation  to  be  made  of  the  partnership  property ;  .and 

James  Cooper  covenanted  to  pay  the  partnership  debts  then  due, 

and  to  indemnify  Thomas  Cooper  against  them ;  and  Thomas 

Cooper  covenanted  not  to  carry  on  the  trade  of  a  brewer  for 

twenty  years  within  twenty  miles  of  Epsom.    A  bond  for  3,000i., 

the  calculated  value  of  the  partnership  property  assigned,  was 

given  to  Thomas  Cooper  by  James  Cooper  and  his  father,  as 

surety.    In  pursuance  of  the  covenant  the  partnership  property, 

consisting  of  leases,  the  premises,  where  the  trade  had  been 

carried  on,   stock,   implements,   outstanding  debts,  and  other 

eflfects,  were  valued  by  arbitrators  at  2,080Z.  after  charging  all 

the  partnership  debts  then  due.     James  Cooper  by  his  aflBdavit 

stated,  that  all  the  joint  creditors  knew  of  the  dissolution  and 

the  assignment  of    the    property;    that    advertisements   were 

published ;  and  the  deponent  after  the  dissolution  received  many 

debts  due  to  the  partnership ;  but  paid  more  on  account  of  the 

partnership.    His  father  by  affidavit  stated,  that  he  paid  the 

interest  of  the  bond  regularly ;  and  intended  to  pay  the  principal, 

when  due. 

Mr.  BomiUy  and  Mr.  CvUen,  for  the  joint  creditors,  and  Mr. 
Bell,  for  Thomas  Cooper : 

If  one  partner  can  by  assigning  all  his  interest  in  the  effects 
prevent  the  joint  creditors  from  going  against  those  effects,  fraud 
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most  be  the  conseqaence.  The  partners  may  *agree  to  divide  Ruffik, 
the  etfecte,  and  carry  on  business  separately.  By  this  agreement  ^*  P*^' 
between  the  partners  the  whole  fond  of  the  joint  creditors  is  ^  *^^^  ^ 
taken  away.  Upon  the  principles,  upon  which  the  effects,  joint 
at  the  date  of  the  bankruptcy,  are  applied  to  the  joint  debts, 
effects,  joint  at  the  dissolution  of  the  partnership,  and  remaining 
the  same  in  specie  at  the  time  the  commission  issues,  should  be 
considered  joint  property.  The  ground  is,  that  credit  has  been 
given  upon  the  faith  of  the  joint  property;  and  it  is  a  fraud  upon 
the  persons  giving  that  credit  to  apply  that  fund  to  the  separate 
creditors,  trusting  only  to  the  individual  and  to  the  separate 
effects;  and  that  ground  applies  equally  to  this  case.  *  * 
That  an  actual  assignment  divesting  partnership  property  out*of 
one  partner  will  not  defeat  the  right  against  the  partnership 
effects,  is  proved  by  Ex  parte  Bumaby.^  No  evidence  is  pro- 
duced to  shew,  that  the  separate  creditors  ^thought  this  was  [  *122  ] 
separate  property ;  and  gave  credit  accordingly :  it  must  there- 
fore be  taken,  that  they  knew,  it  was  not.  The  assignment  is 
made  upon  condition,  and  subject  to  the  payment  of  the  partner- 
ship debts.  A  considerable  part  of  the  property  consisted  of 
debts ;  which  are  not  assignable. 

But  this  question  has  been  decided  by  the  order  made  by  the 
late  Lord  Chancellor. 

Mr.  Mansfield  and  Mr.  Cooke,  for  the  assignees : 

No  such  attempt  was  ever  made  before  under  such  circum- 
stances :  a  fair  dissolution ;  and  an  assignment  by  one  partner 
of  all  the  effects  to  the  other;  and  trade  carried  on  by  that 
other ;  and  at  this  distance  of  time.  *  *  Thomas  Cooper  is 
a  solvent  partner,  endeavouring  to  get  what  he  can  through  the 
medium  of  the  joint  creditors.  It  is  perfectly  immaterial  to 
them ;  for  he  is  solvent ;  and  able  to  pay  them.  The  petition  is 
in  truth  his.  If  this  was  not  a  complete  assignment,  it  will  be 
impossible  to  draw  the  line.  Why  may  not  joint  creditors  as 
*  weU  at  the  end  of  twenty  years  fix  upon  a  house  or  any  specific 
article,  once  partnership  property  ?  *  *  There  is  no  pretence 
of  fraud.    The  consideration  was  a  bond;  but  the  question  is 

t  1  Cooke's  Bank.  Law,  253,  4th  edit. ;  8th  edit,  by  Mr.  Boots,  269. 
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Ruppix,      precisely  the  same,  as  if  it  was  paid  in  money.    The  trade  was 

*  P*rte.  (jairied  on  a  year  and  a  half ;  and  there  is  nothing  to  shew,  that 
any  one  looked  on  Thomas  as  a  partner.  The  effect  would  be, 
that  until  all  the  joint  debts  are  paid,  there  never  could  be  a 
complete  assignment  from  one  partner  to  another.    *    *    In 

[  123  ]  Ex  parte  Burnahy  it  does  not  appear,  that  any  one  of  the 
partners  had  gone  out ;  nor,  when  Crispe  committed  the  act  of 
bankruptcy ;  which  might  have  been  prior  to  the  assignment. 
That  assignment  was  merely  of  the  share  of  one  to  the  other, 
not  attended  with  any  dissolution  of  the  partnership ;  which  in 
this  case  was  actually  dissolved ;  and  the  share  legally  assigned. 
The  partnership  subsisting  up  to  that  time,  there  was  a  right  to 
insist,  that  the  partnership  debts  should  be  paid. 

[  124  ]  With  respect  to  the  lien,  in  the  case  of  Lodge  and  Fendal^^  to 

which  your  Lordship  has  referred.  Dr.  Feudal  had  paid  10,000Z. 
into  a  banker's  hands;  and  immediately  afterwards  Lodge 
stopped  payment.  The  utmost  contended  for  there  was,  that 
the  assignees  of  the  separate  estate  might  be  at  liberty  to  prove 
that  sum,  not  to  take  it  out.  Lord  Thurlow  there  established 
the  rule,  that  unless  there  was  a  transmutation  of  the  estate  by 
fraud,  the  creditors  must  take  it,  as  it  happened  at  the  time  of 
the  bankruptcy.  That  rule  has  been  since  acted  upon  in  other 
cases,  and  the  law  is  established,  that  the  date  of  the  act  of 
bankruptcy  is  the  commencement  of  the  lien ;  and  until  then 
there  is  no  lien.    ♦    *    ♦ 

[  126  ]  Mr.  BomiUy,  in  reply  : 

Though  this  order  was  not  made  by  Lord  Bosslyn  upon 
argument,  it  certainly  did  not  pass  as  a  mere  matter  of  course. 
This  must  be  decided  as  a  general  case.  There  is  one  very 
important  fact ;  that  there  were  outstanding  debts  to  a  very  con- 
siderable amount.  None  of  those  debts  could  be  collected  but 
by  action  in  the  joint  names  of  the  two  partners  until  the  bank- 
ruptcy, and  now,  of  the  assignees.  The  effect  therefore  was  not 
to  make  James  Cooper  the  legal  owner:  an  equitable  interest 
only  could  be  transferred,  subject  to  all  equities,  and  therefore  to 
the  equitable  lien  upon  the  covenant  to  pay  all  the  debts ;  to 

*  IE.  E.  99  (1  Ves.  J.  166). 
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which  these  outstanding  debts,  as  well  as  the  other  property,  Buffiit, 
were  liable.  The  joint  creditors  claim,  not  by  way  of  lien,  but  **  P*^' 
as  having  by  the  rules  established  in  this  Court  an  equitable 
claim  apon  the  joint  property,  in  preference  to  the  separate 
creditors,  until  the  former  are  paid  twenty  shillings  in  the  pound. 
*  *  These  petitioners  only  say  these  specific  effects  subsisting 
in  the  hands  of  this  partner,  ought  to  be  applied.  Ex  parte 
Bumaby  is  an  express  decision  upon  the  point.  The  ground  of 
this  claim  is  upon  the  assignment,  not  the  dissolution  ;  which  is 
immaterial :  but  how  can  one  partner  assign  all  his  property  to 
the  other  without  a  dissolution?  As  to  the  fraud,  suppose, 
the  person  going  out  is  insolvent:  a  case  extremely  likely  to 
happen. 

Lord  Chancellor: 

This  case  is  admitted,  unless  Ex  parte  Bumaby  applies  to  it,  [  126  ] 
to  be  new  in  its  circumstances.  Therefore,  if  I  was  of  opinion, 
that  the  petition  could  be  supported,  I  should  be  very  unwilling 
lo  express  that  in  bankruptcy ;  where  my  opinion  would  not  be 
subject  to  review.  If  the  case  I  have  mentioned  has  decided  the 
point,  there  is  the  authority  of  Lord  Hardwicke  upon  it ;  which 
would  weigh  down  the  most  considerable  doubt,  that  I  could  be 
disposed  to  entertain.  I  feel  great  difficulty  in  complying  with 
the  prayer  of  the  petition ;  and,  when  I  read  it,  was  struck  with 
it,  as  a  new  case ;  and  as  one,  upon  which  I  do  not  clearly  see 
my  way  to  the  relief  prayed.  It  is  the  case  of  two  partners ;  who 
owed  several  joint  debts;  and  had  joint  effects.  Under  these 
circumstances  their  creditors,  who  had  a  demand  upon  them  in 
respect  of  those  debts,  had  clearly  no  lien  whatsoever  upon  the 
partnership  effects.  They  had  power  of  suing,  and  by  process 
creating  a  demand,  that  would  directly  attach  upon  the  partner- 
ship effects.  But  they  had  no  Uen  upon  or  interest  in  them  in 
point  of  law  or  equity.  If  any  creditor  had  brought  an  action, 
the  action  would  be  joint :  his  execution  might  be  either  joint  or 
several.  He  might  have  taken  in  execution  both  joint  and 
separate  effects.  It  is  also  true,  that  the  separate  creditors  of 
each  by  bringing  actions  might  acquire  a  certain  interest  even  in 
the  partnership  effects ;  taking  them  in  execution  in  the  way,  in 

B.B. — ^VOL.  v.  R 
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RrFFiN,  that  house  now  the  property  of  the  partnership,  was  bond  fide 
^^^^^  bought  by  one  of  the  partners ;  and  the  money  was  invested  in 
the  purchase  of  the  new  house,  in  which  they  were  going  to 
reside :  suppose  a  still  more  improbable  case,  that  a  year  and  a 
half  or  ten  years  afterwards  they  became  bankrupt :  would  that 
house  be  part  of  the  partnership  effects?  It  would  be  so,  if  it 
remained  without  the  legal  interest  being  passed,  or  without  any 
equitable  claim,  taking  it  out  of  the  reach  of  a  legal  execution : 
but  where  the  effect  is  a  bond  fide  transaction  of  this  sort,  if  it 
were  held  at  any  time  afterwards  to  be  partnership  property,  not 
for  the  purpose  of  satisfying  demands  of  the  partners,  or  of  any 
creditor,  who  cannot  otherwise  be  satisfied,  but  to  enable  them 
to  undo  all  the  intermediate  equities,  commercial  transactions 
could  not  go  on  at  all.  It  would  be  much  less  inconvenience  to 
examine  the  bona  fides  of  each  transaction  than  to  say,  such 
transactions  shall  never  take  place. 

The  case  of  West  v.  Skip  f  falls  within  some  of  the  observa- 
tions I  have  made.  Heath  v.  Percivall  does  not  apply  at  all. 
The  bond  in  that  case  was  not  given  up ;    and  therefore  the 

[  *]20  ]  creditor  keeping  *the  best  security,  and  refusing  to  part  with  it, 
no  inference  can  be  made  against  the  conclusion  arising  from 
that.  Hankey  v.  Garratt  is  also  very  different.  There  the 
partnership  was  dissolved  by  bankruptcy  or  by  death  ;  and  there 
was  no  actual  transfer  of  the  property  to  take  it  out  of  the  reach 
of  legal  execution.  I  am  unwilling  to  make  any  observation 
upon  Bwmahy's  case.  I  do  not  know  how  to  understand  it. 
Whether  there  was  any  thing  special  in  the  assignment,  I 
cannot  find  out  from  the  report.  I  shall  endeavour  to  find  the 
papers.  It  looks  very  like  this  case ;  if  it  is  in  specie  this  case, 
as  an  authority  I  should  think  myself  bound  to  submit  to  it. 
But  if  it  is  not  in  specie  this  case,  there  is  so  much  doubt, 
whether  this  relief  can  be  given,  that  I  am  satisfied,  it  ought  to 
be  given,  if  at  all,  in  a  jurisdiction,  where  my  opinion  would  be 
subject  to  review.  My  present  inclination  is,  that  the  creditors 
have  not  this  equity.  I  have  considerable  doubt  also,  whether, 
if  they  have  it,  Thomas  Cooper  would  be  benefited  by  it ;  and  a 
farther  subject  of  grave  and  serious  doubt  is,  whether,  if  the  joint 
t  1  Yes.  aen.  239.  t  2  P.  Wms.  682. 
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creditors  disturb  the  arrangement,  the  separate  creditors  would 

not  have  a  right  to  set  the  arrangement  right  at  his  expense.' 

I  now  think,  there    is    a    circumstance    that    distinguishes 

Bnnuzby*8  case.     The  assignment  was  not  by  one  to  the  other 

two,  but  by  one  to  one  of  the  other  two:  which  may  be  very 

different.     I  think,  that  circumstance  distinguishes  the  case  so 

much,  that  I  shall  consult  the  interest  of  the  parties  better  by 

saying,  they  may  file  a  bill,  if  they  think  proper,  than  by  farther 

delay. 

The  petition  wets  dismissed. 


RUPFIN, 

Ex  parte. 


EVANS  V.   BICKNELL.t 

(6  Vesey,  174—194.) 

Bill  to  charge  a  trustee,  as  haying  by  deliyering  the  title  deeds  to  the 
tenant  for  life  enabled  him  to  make  a  mortgage  of  a  settled  estate  as 
tenant  in  fee,  dismissed;  the  fraudulent  purpose  of  enabling  him  to 
mortgage  resting  upon  the  evidence  of  a  single  witness,  and  being 
])ositiyel7  denied  by  the  answer,  as  far  as  the  allegations  of  the  biU 
gave  an  opportunity  of  answering ;  but  without  costs,  on  the  ground  of 
negligence ;  and  without  prejudice  to  an  action ;  and  with  an  option  to 
the  plaintiff  to  take  an  issue. 

It  is  an  old  head  of  equity,  that  if  a  representation  is  made  to  a  man, 
going  to  deal  on  the  faith  of  it  in  a  matter  of  interest,  the  person  making 
the  representation,  knowing  it  false,!  shall  make  it  good ;  and  the  juris- 
diction assumed  by  Courts  of  Law  in  such  cases  will  not  prevent  relief 
in  equity. 

It  is  not  a  general  rule  in  equity,  that  a  second  mortgagee,  who  has 
the  title  deeds,  without  notice  of  a  prior  incumbrance,  shall  be  preferred : 
negligence  alone  will  not  postpone  the  first :  it  must  amount  to  fraud. 

By  indentures  of  lease  and  release,  dated  the  8th  and  9th  of 
September,  1792,  William  Stansell,  a  biscuit  baker  at  Bristol, 
conveyed  to  Elizabeth  Beed,  also  of  Bristol,  her  heirs,  executors, 
administrators,  and  assigns,  respectively,  certain  freehold  and 
leasehold  estates,  by  way  of  mortgage  for  the  sum  of  800Z. ;  and 
it  was  provided,  that  Hawkins,  an  attorney,  was  to  receive  the 
rents  and  profits,  and  to  apply  them  in  the  first  instance  to  the 
interest,  and  then  to  accumulate  them  for  the  discharge  of  the 

t  Taylor  r.  RuMtll,  *91,  1  Ch.  8,  60  53  L.  J.  Ch.  629. 

L.  J.  Ch.  1 ;  KaHhem  Countiei  of  %  ^^^y  ▼•  ^^  (1889)  14  App.  Ca. 

England  Fire  Insurance  Company  v.  337,  58  L.  J.  Ch.  864 ;    Lew  y.  Bou~ 

Whipp  (1884)  26  Ch.  D.  482,  488,  verie,  '91,  3  Ch.  82,  60  L.  J.  Ch.  591. 


18W. 
May  8. 
June  9. 
July  6. 

Eldon,  L.C. 
[174] 
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EvANB  principal.  At  the  date  of  the  mortgage  the  only  interest  Stansell 
BiciiNELL.  liad  in  these  estates  was  under  a  settlement,  executed  in  Novem- 
ber, 1785,  previous  to  his  marriage  with  Elizabeth  Bicknell ;  by 
which  all  the  said  leasehold  and  freehold  estates  were  assigned 
and  conveyed  to  John  Bicknell  and  John  Taylor,  their  executors 
and  administrators,  and  heirs  and  assigns,  respectively;  upon 
trust  for  the  separate  use  of  Elizabeth  Bicknell  for  life ;  remain- 
der to  the  use  of  Stansell  for  life  ;  remainder  to  the  children,  as 
he  should  appoint,  and,  in  default  of  appointment,  equally ;  with 
a  reversionary  interest  to  Stansell  in  default  of  children.  They 
had  issue  two  children.  Afterwards,  two  or  three  years  before 
the  mortgage,  Stansell  became  insolvent;  and  separated  from 
his  wife. 

Elizabeth  Beed  having  married  Evans,  the  bill  was  filed  by 
them ;  stating  these  circumstances ;  and  that  the  real  title  of 
Stansell  had  been  discovered  since  the  mortgage ;  that  all  the 
title-deeds  had  been  upon  the  marriage  delivered  to  Bicknell,  the 
trustee  ;  and  charging  a  design  to  raise  money  upon  the  credit  of 
the  premises ;  and  that  Bicknell  delivered  the  deeds  out  of  his 
custody  for  the  purpose  of  enabling  Stansell  to  represent  himself 
to  the  plaintiff  to  be  the  owner  of  the  premises;  that  he  has 
admitted  or  declared  upon  different  occasions  and  in  the  hearing 
of  different  persons,  and  that  Stansell  at  the  time  of  the  applica- 
tion informed  him,  he  wanted  them  for  the  purpose  of  obtaining 
credit ;  and  he  made  such  declaration  or  admission  in  the  pre- 
sence of  the  plaintiff  and  Hawkins,  the  solicitor,  and  the  defendant 
Taylor.  The  bill  prayed,  that  the  estates  may  be  sold  to  satisfy 
[  *175  ]  the  mortgage ;  and  *that  the  defendant  Bicknell  should  be 
decreed  to  answer  the  deficiency,  or  the  whole,  if  the  Court 
should  be  of  opinion,  that  the  estate  should  not  be  sold. 

The  defendant  Bicknell  by  his  answer  stated,  that  Stansell 
some  years  after  the  execution  of  the  settlement,  and  prior  to  the 
execution  of  the  mortgage,  became  insolvent;  and  assigned  all 
his  estate  for  the  benefit  of  his  creditors  ;  which  was  a  matter  of 
notoriety  in  Bristol ;  and  advertisements  were  inserted  in  the 
Bristol  newspapers.  The  title-deeds  were  soon  after  the  execu- 
tion and  previous  to  the  marriage  delivered  by  Stansell  to  the 
defendant  Bicknell ;  and  remained  in  his  custody,  till  they  were 
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delivered  by  bim  to  Stansell  a  abort  time  previous  to  tbe  mort-  Btams 
gage ;  when  all  the  title-deeds  except  the  said  settlement  were  bzckmbli^ 
delivered  at  the  desire  and  with  the  approbation  of  Elizabeth 
Stansell  to  the  defendant  William  Stansell ;  who  promised  to  re- 
deliver them  in  a  few  hours,  or  next  morning  at  the  farthest. 
Upon  the  defendant's  application  afterwards  Elizabeth  Stansell 
admitted,  she  had  them ;  but  refused  to  part  with  them.  He 
denied,  that  the  delivery  was  to  enable  him  to  obtain  a  mortgage 
from  the  plaintiff  or  any  one;  and  stated,  that  he  never  did 
admit  or  declare,  in  the  presence  of  Hawkins,  Taylor,  or  any 
other  person,  nor  did  Stansell,  when  he  applied  for  the  deeds,  or 
at  any  time,  inform  him,  that  he  wanted  to  obtain  money  by  way 
of  mortgage  or  otherwise :  but  he  admitted,  Stuisell  did  inform 
him,  he  wanted  the  use  of  the  title-deeds  merely  to  shew  or  con- 
vince some  person  or  persons,  with  whom  he  was  in  the  habit  of 
taking  credit  in  the  way  of  trade,  that  he  and  his  wife  were  legally 
in  possession  of  the  rents  and  profits  of  the  freehold  and  lease- 
hold estates. 

The  defendant  John  Taylor,  after  the  answer  of  Bicknell  was 
put  in,  was  examined  by  the  plaintiffs ;  and  by  his  depositions 
he  stated,  that  upon  the  29th  of  January,  1794,  Elizabeth  Evans 
and  Hawkins,  the  attorney,  came  to  him  about  the  mortgage ; 
and  they  and  the  deponent  went  to  Bicknell ;  who  strenuously 
denied,  that  he  had  delivered  the  deeds  for  the  purpose  of  a 
mortgage;  but  at  length,  after  much  altercation  and  abusive 
language  between  him  and  Hawkins,  informed  them,  that 
Stansell  had  desired  him  to  lend  him  the  title-deeds,  belonging 
to  the  marriage  settlement,  to  shew  to  some  person,  who  would 
credit  him  with  *goods  in  his  trade  to  the  amount  of  40L  or  50/.  [  *176  ] 
upon  seeing  them ;  and  the  person  to  lend  the  money  was  to 
receive  two  years'  rents ;  that  he  had  promised  to  return  them  in 
an  hour ;  that  he  (Bicknell)  had  lent  them ;  and  had  often  sent, 
but  never  could  get  them ;  and  he  denied,  that  he  knew  of  the 
mortgage. 

Hawkins  died,  before  the  cause  went  to  issue. 

(The  Lord  Chancellor  early  in  the  argument  put  it  to  the 
plaintifiis'  counsel,  whether  they  could  not  bring  an  action.) 
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EvAHB  Mr.  RomiUy  and  Mr.  Hart,  for  the  plaintififs : 

BicKKELL.  With  respect  to  your  Lordship's  question,  whether  the  plain- 
tiffs may  not  bring  an  action,  they  are  not  entitled  to  relief  at 
law,  upon  the  principles  upon  which  Pasley  v.  Freeman  t  and 
Scott  V.  Lara  I  were  determined.  In  this  case  there  is  no  privity 
between  Bicknell  and  the  plaintiff ;  no  assumpsit  or  contract. 

It  is  unnecessary  to  say,  what  the  Court  has  done  in  the  case 
of  a  first  mortgagee  leaving  the  deeds  in  the  hands  of  a  mort- 
gagor. Bicknell  had  in  himself  the  fee-simple  in  the  freehold 
estate  and  the  absolute  interest  in  the  terms  for  years.  Giving 
the  deeds  to  Stansell,  enabling  him  to  act  as  absolute  owner, 
Bicknell  must  be  answerable  for  all  the  consequences,  as  much 
as  if  they  had  followed  from  his  own  act.  He  knew,  Stansell  in- 
tended to  gain  a  credit  upon  these  deeds ;  as  he  thought,  only  to 
the  extent  of  50/.,  according  to  the  witness :  but  his  answer  does 
not  state  the  extent.  The  plaintiff  is  entitled  to  the  whole  of  the 
money  advanced,  not  merely  the  501. ;  supposing  that  sum  the 
extent  of  the  fraud  intended.  *  *  The  only  instance,  in 
[  177  ]  which  a  decree  has  not  been  made  against  the  defendant  to  such 
a  bill,  is  the  case  of  the  Thatched  House  Tavern  :  §  the  represent- 
ation being,  that  the  object  being  to  build,  the  mortgagee  by 
parting  with  the  deeds  for  an  hour  would  improve  his  security ; 
and  he  would  not  trust  the  deeds  with  the  mortgagor ;  but  went 
with  him ;  and  staid  in  his  house,  while  they  were  in  his  posses- 
sion. The  jurisdiction  of  this  Court  would  be  very  defective,  if 
it  cannot  from  the  acts  of  parties  infer  a  fraud  ;  not  relying  only 
upon  the  admission.  This  trustee  had  the  deeds  in  his  posses- 
sion for  a  double  purpose;  to  protect  the  title;  and  for  the 
general  purpose  of  protecting  the  public  from  frauds,  that  might 
be  committed  by  means  of  them.  Supposing,  as  the  Court  has 
intimated,  that  the  cases  do  not  go  the  length  of  postponing  a 
first  mortgagee,  who  has  parted  with  the  deeds,  upon  mere 
negligence,  this  is  more  than  negligence.  *  *  Though  there 
[  *178  ]  is  no  case  exactly  in  point,  yet  upon  the  principles,  on  *which 
Amot  V.  Biscoe  \\  and  the  other  cases  were  determined  the 
plaintiffs  are  entitled  to  a  decree. 

t  IE.  E.  634(3 TermEep.  B.  E.  61).     §  Peter  y.  Buuell,  Eq.  Ca.  Ab.  321 
X  1  Peake,  N.  P.  296.  ||  1  Yes.  sen.  95. 
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Mr.  Richards  and  Mr.  Home,  for  the  defendant  Bicknell :  Etahs 


«. 


The  bill  as  against  Bicknell  is  merely  an  action  for  SOOZ.    It  is    Bioknbll. 
impossible  upon  this  bill   to  arrange   any  equity  as   against 
Stansell.    It  is  merely  an  action  on  the  case,  in  the  nature  of  an 
action  of  deceit.    ♦    *    * 

But  supposing,  the  case  was  at  law,  there  is  no  pretence  for 
sustaining  an  action.  They  in  truth  admit,  they  have  no  remedy 
at  law.  Amot  v.  Biscoe  and  the  other  cases  referred  to  are  quite 
different ;  and  that  of  the  Thatched  House  Tavern  is  very  strong ; 
the  deed  being  given  up  by  the  mortgagee,  he  ought  to  have  seen, 
what  use  was  to  be  made  of  it ;  yet  the  Court  seeing  no  intention 
to  defraud  would  not  affect  him.    ♦    ♦    * 

This  case  is  admitted  to  be  new  in  principle.  *  *  If  the  defen-  [  179  ] 
dant  denies  the  charge,  the  plaintiff  cannot  have  a  decree  upon  the 
evidence  of  one  witness ;  unless  there  are  unequivocal  circum- 
stances corroborating  the  evidence ;  and  in  this  case  the  circum- 
stances, instead  of  corroborating,  afford  an  inference  the  other  way. 
They  all  lived  in  Bristol ;  and  therefore  notice  must  be  presumed. 

(Lord  Chakcellor:  It  is  still  for  the  consideration  of  the 
plaintiffs'  counsel,  whether  an  action  may  not  be  maintained  at 
law  ;  for  if  upon  their  state  of  the  case  this  Court  can  interfere, 
I  doubt  very  much,  whether  an  action  might  not  be  maintained. 
*Then  this  is  in  truth  a  suit  in  a  court  of  equity  for  damages.  [  *1B0  ] 
This  defendant  has  got  the  legal  estate  in  the  freehold  and  lease- 
hold ;  but  in  both  upon  a  trust  for  persons,  whom  you  do  not 
affect.  If  one  cestui  que  trust  has  acted  honestly,  can  the  Court 
take  away  the  estate,  because  the  other  has  acted  dishonestly  ? 
I  do  not  mean  at  present  to  say,  that  if  an  action  can  be 
maintained,  therefore  this  Court  will  not  maintain  its  jurisdic- 
tion, executed  perhaps  upon  much  more  correct  principles ;  for 
Courts  of  law  have  taken  very  strong  steps.) 

Mr.  Romilly,  in  reply : 

*    *    With  respect  to  the  supposed  relief  at  law,  there  is  no 
instance  of  such  an  action :  nor  can  it  be  supported  upon  any 
principle.    Pasley  v.  Freeman  t  and  Eyre  v.  Dunford  I  are  the 
t  1  B.  B.  634  (3  T.  B.  61).  t  1  ^st,  318. 
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Evans  only  cases,  that  have  the  least  analogy ;  and  it  is  very  doubtful, 
BioMTBLL.  whether  they  would  bear  out  this  case.  Courts  of  law  have  car- 
ried the  principle  farther  than  courts  of  equity.  No  form  of 
action  is  pro\dded ;  and  that  is  an  objection  to  our  going  to  law. 
The  objection,  that  relief  might  be  had  at  law  was  of  much  more 
force  in  Arnot  v.  Biscoe.  But  at  least  there  is  a  concurrent 
jurisdiction ;  and  a  court  of  equity  ought  to  interfere  upon  a 
[  *181  ]  case  of  gross  fraud ;  *in  which  it  is  impossible  to  assign  a  good 
motive.  The  ground  in  this  Court  is,  that  this  man,  having  the 
legal  estate  and  a  deposit  of  the  title-deeds,  enables  another 
person  to  deal  with  the  estate,  as  he  himself  might  have  done, 
to  make  a  mortgage ;  which,  if  done  by  himself,  would  have 
made  him  clearly  answerable. 

Lord  Chancellor  : 

Though  the  sum,  which  is  the  subject  in  question,  is  small, 
a  cause  of  more  consequence  to  the  public  has  very  seldom  been 
heard. 

July  6.       Lord  Chancellor  stated  the  case ;  and  delivered  his  judgment : 

There  is  a  peculiarity  in  this  mortgage  from  the  circumstance, 
that  Hawkins,  the  attorney,  was  appointed  to  receive  the  rents 
and  profits ;  and  to  apply  them  in  the  first  instance  to  the 
interest,  and  then  to  accumulate  them  for  the  discharge  of  the 
principal :  so  that  it  is  in  fact  a  mortgage  aiming  at  the  delivery 
of  possession  immediately  to  the  mortgagee ;  to  the  intent  to 
repay  the  money  lent  by  the  rents  and  profits,  as  soon  as 
possible.  Though  that  circumstance  is  a  peculiarity,  it  is  not  a 
circumstance  pressing  at  all  upon  the  application  of  any 
principle,  that  ought  otherwise  to  dispose  of  the  case.  The 
question  in  this  cause  is,  whether  upon  the  doctrine  of  this  Court 
the  defendant  Bicknell  is  liable  to  make  good  the  deficiency  to 
the  plaintiff  upon  this  transaction  beyond  the  value  of  Stansell's 
interest  under  the  settlement;  which  would  be  the  first  to  be 
applied.  The  bill  contended  at  first,  that  this  was  a  gross  fraud 
on  the  part  of  the  wife ;  that  she  was  privy  to  all  the  circum- 
stances, under  which  her  husband  obtained  the  loan ;  and  gave 
positive  encouragement   to   the  party  lending;   an  allegation. 
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which,  if  made  out,  would  be  sufficient  to  postpone  her  to  the  Evans 
mortgagee;  for  coverture  is  no  excuse  for  fraud.  Upon  her  bicksblu 
answer  however  and  the  evidence  it  is  not  now,  nor  can  it  be 
contended^  that  there  was  upon  her  part  either  distinct  fraud,  or 
that  gross  degree  of  negligence,  which  this  Court  looks  *at  as  f  *^^^  ] 
fraud  with  regard  to  the  consequences  attaching  to  it.  Therefore 
her  estate,  so  far  as  it  depends  upon  her  own  act,  appears  secure 
to  her.  The  bill  then  fails  altogether  as  a  bill  requiring  a  con- 
veyance from  any  of  the  defendants  to  make  good  the  plaintiff's 
title.  From  her  there  can  be  no  conveyance  :  her  estate  being 
settled  to  her  separate  use,  and  protected  by  the  legal  estate  of 
Taylor  and  Bicknell :  the  former  so  little  implicated  in  the  fraud 
or  negligence,  that  he  was  examined  as  a  witness  ;  and  there- 
fore it  is  impossible  to  affect  his  estate,  protecting  hers ;  and  if 
Bicknell  was  the  sole  trustee,  it  is  much  too  strong  to  say,  this 
married  woman,  cestui  que  trust,  should  be  deprived  of  her 
interest,  though  an  innocent  party ;  because  there  might  have 
been  fraud  or  negligence  in  Bicknell ;  in  whom  the  legal  estate  was. 
Her  equity  to  be  protected  would  be  as  strong  as  the  plaintiffs* 
to  have  their  estate  made  good.  The  Court,  if  it  stood  indifferent 
upon  such  a  case,  would  have  acted  upon  its  usual  principles. 

The  question  then  is,  supposing  the  husband's  interest  in- 
sufficient to  satisfy  the  mortgage,  whether  there  is  a  personal 
demand  against  Bicknell  upon  the  circumstances  of  his  conduct ; 
and  whether,  if  there  is,  it  can  be  enforced  in  a  court  of  equity. 
I  shall  dispose  of  the  last  consideration  first.  If  there  is  a  juris- 
diction at  law  in  such  cases,  there  is  also  a  jurisdiction  in 
equity ;  and  then,  if  there  is  a  concurrent  jurisdiction,  there  can 
be  reason  for  dismissing  the  bill.  Attending  to  the  cases  decided 
at  law,  there  can  be  very  little  doubt,  that  a  declaration  might 
be  framed  upon  the  circumstances  of  this  case,  so  that  an  action 
might  be  maintained,  if  there  be  fraud  in  the  conduct  of  Bicknell : 
but  it  will  not  follow,  that  this  Court  cannot  give  relief.  Pasley 
Y.  Freeman,  1  R.  R.  684  (8  T.  R.  51),  which  is  the  first  case  of  its 
kind,  proceeded  upon  this  ground ;  that  the  defendant  was  averred 
by  the  declaration  to  have  falsely,  deceitfully,  and  fraudulently, 
asserted,  that  Falch  was  safely  to  be  trusted.  The  action  was 
maintained  upon  the  ground  of  fraud  and  deceit  in  the  defen- 
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Etass  dant  and  damage  to  the  plaintiff;  circumBtances,  vhich  'were 
BicKNELL.  held  by  a  majority  of  the  judges  suflficient  to  maintain  the 
[  *183  ]  action.  It  has  occurred  to  me,  that  that  case  *upon  the  prin- 
ciples of  many  decisions  in  this  Court  might  have  been  main- 
tained here ;  for  it  is  a  very  old  head  of  equity,  that  if  a 
representation  is  made  to  another  person,  going  to  deal  in  a 
matter  of  interest  upon  the  faith  of  that  representation,  the 
former  shall  make  that  representation  good,  if  he  knows  it  to  be 
false;  and  in  that  case  and  some  others  there  appears  a  dis- 
position to  hold,  that  if  there  was  relief  to  be  administered  in 
equity,  there  ought  to  be  relief  at  law :  a  proposition,  that  seems 
to  me  excessively  questionable ;  and  I  doubt,  whether  it  is  not 
founded  in  pure  ignorance  of  the  constitution  and  doctrine  of 
this  Court.  I  allude  to  it  the  rather  on  account  of  a  case 
frequently  mentioned,  Goodtitle  v.  Morgan  f\  in  which  Mr.  Justice 
BuLLER  expresses  himself  in  this  manner  I : 

^'  It  is  an  established  rule  in  a  court  of  equity,  that  a  second 
mortgagee,  who  has  the  title-deeds,  without  notice  of  any  prior 
incumbrance,  shall  be  preferred ;  because,  if  a  mortgagee  lends 
money  upon  mortgage  without  taking  the  title-deeds,  he  enables 
the  mortgagor  to  commit  a  fraud.  If  this  has  become  a  rule  of 
property  in  a  court  of  equity,  it  ought  to  be  adopted  in  a  court  of 
law.  Here  the  defendants  took  mortgages  without  inquiring 
after  the  title-deeds :  the  subsequent  mortgagee  is  a  purchaser 
without  notice  ;  and  as  he  has  taken  the  title-deeds,  he  has  the 
better  title." 

The  first  of  these  propositions  is  certainly  upon  the  late 
decisions  not  true.  I  do  not  wonder,  that  Mr.  Justice  Buller 
stated  the  doctrine,  as  he  did  ;  for  in  Ryall  v.  RowUs  §  it  is  so 
stated  by  Mr.  Justice  Burnet,'!  and  without  observation  by  the 
Lord  Chancellor,  or  the  other  learned  persons,  by  whom  his 
Lordship  was  assisted,  as  being  contrary  to  the  law  of  this 
Court ;  and  in  Beckett  v.  Cordley,  in  which  I  was  counsel  with 
Mr.  Ambler,  who  had  a  good  memory  of  that  time,  he  certainly 
was  impressed  with  a  full  conviction,  that  such  was  the  doctrine 
of  this  Court. 

t  1  Term  Bep.  B.  E.  755.  §  1  Ves.  sen.  348,  375 ;  1  Atk.  165. 

X  1  Term  Eep.  B.  E.  762.  ||  1  Ves.  sen.  360 ;  1  Atk.  168. 
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With  regard  to  the  second  proposition  of  Mr.  Justice  BniXBB,  Evans 
that,  if  this  had  become  a  rule  of  property  in  equity,  therefore  it  bickmell. 
*ought  to  be  adopted  in  a  court  of  law,  with  great  deference  to  [  *i84  j 
the  learning  and  memory  of  that  Judge  that  appears  to  me  a 
very  hasty  proposition ;  and  the  converse  undoubtedly  will  not 
hold  ;  for  it  is  impossible  for  this  Court  upon  the  principles,  upon 
which  it  acts,  to  say,  that  whatever  is  a  rule  of  proceeding  at 
law  is  of  course  a  rule  of  proceeding  in  equity.  It  may  be 
asserted,  that  it  should  be  the  case :  but  it  is  impossible  it  can. 
For  instance:  in  the  case  of  the  mortgagee,  put  in  PasUy  v. 
Freeman  J  if  the  man  makes  a  false  declaration,  and  an  action  can 
be  maintained  upon  that,  and  the  principle,  upon  which  it  can 
be  maintained,  is,  that  a  court  of  equity  will  relieve,  the  converse 
ought  to  hold ;  that,  where  an  action  can  be  maintained,  equity 
should  give  relief.  But  is  that  so  ?  A  defendant  in  this  Court 
has  the  protection  arising  from  his  own  conscience  in  a  degree, 
in  which  the  law  does  not  affect  to  give  him  protection.  If  he 
positively,  plainly,  and  precisely,  denies  the  assertion,  and  one 
witness  only  proves  it  as  positively,  clearly,  and  precisely,  as  it 
is  denied,  and  there  is  no  circumstance,  attaching  credit  to  the 
assertion  overbalancing  the  credit  due  to  the  denial,  as  a  positive 
denial,  a  court  of  equity  will  not  act  upon  the  testimony  of  that 
witness.  Not  so  at  law.  There  the  defendant  is  not  heard. 
One  witness  proves  the  case ;  and,  however  strongly  the  defen- 
dant may  be  inclined  to  deny  it  upon  oath,  there  must  be  a 
recovery  against  him.t 

It  seems  to  me  rather  surprising,  if  I  may  presume  to  say  so, 
that  Lord  Mansfibld,  who  concurred  with  Mr.  Justice  Bullbr 
in  a  great  many  of  these  equitable  principles  in  a  court  of  law, 
should  not  have  attended  to  these  distinctions ;  which  perhaps 
will  be  found  in  the  very  principles,  upon  which  this  Court 
exists.  Titles  to  property  may  possibly  be  found  to  be  very 
considerably  shaken  by  the  doctrine  of  the  Court  of  King's 
Bench  as  to  satisfied  terms.  The  law  as  to  that  here  is,  that  a 
second  mortgagee  having  no  notice  of  the  first  mortgage,  if  he  can 
get  in  a  satisfied  term,  would  do  that,  which  is  the  true  ground 

t  The  incompetence  of  parties  to      moved  only  in  1851  by  14  &  15  Vict, 
be  witnesses  in  courts  of  law  was  re-      c.  99,  s.  2. — ^F.  P. 
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Eyanb       of  the  decision,  ^though  it  is  not  put  upon  that  by  Mr.  Justice 
BicKNELL.    Bullbb:  he  would,  as  in  conscience  he  might,  get  the  legal 

[  *I86  ]  estate ;  and  by  virtue  of  that  protect  his  estate  against  the  first 
mortgagee,  having  got  a  prior  title ;  the  conscience  being  equal 
between  the  parties.  When  once  it  is  said  at  law,  that  a  satisfied 
term  should  not  be  set  up  in  an  ejectment,  the  whole  security  of 
that  title  is  destroyed  ;  and  therefore  even  with  the  modem  cor- 
rection that  doctrine  has  received  in  the  late  cases,  which  is, 
that  you  may  set  up  the  term,  though  satisfied,  and  put  it  as  a 
question  to  the  jury,  whether  an  assignment  is  to  be  presumed, 
it  seems  to  me  very  dangerous  between  purchasers;  and  the 
leaning  of  the  Court  ought  to  be,  that  it  was  not  assigned ;  and 
I  fully  concur  with  Lord  Kenton,  that  it  is  not  fit  for  a  Judge  to 
tell  a  jury,  they  are  to  presume  a  term  assigned,  because  it  is 
satisfied  ?  but  there  ought  to  be  some  dealing  upon  it :  or  you 
take  from  a  purchaser  the  efiect  of  his  diligence  in  having  got  in 
the  legal  estate ;  to  the  benefit  of  which  he  is  entitled.  Then, 
suppose,  the  law  takes  upon  itself  to  decide  the  question  between 
purchasers  upon  this  subject :  can  it  decide  upon  the  same  rule 
as  courts  of  equity,  as  upon  the  question  of  notice  ?  It  will  be 
said  upon  this  doctrine,  a  court  of  equity  does  inquire  into  this ; 
and  it  is  a  rule  of  property  in  equity ;  and  therefore  ought  to  be 
a  rule  of  property  at  law.  But,  how  has  it  become  a  rule  of 
property  in  equity  ?  In  equity  the  first  mortgagee  may  ask  the 
second,  whether  he  had  notice.  If  that  defendant  positively 
denies  notice,  and  one  witness  only  is  produced  to  the  fact  of 
notice,  if  the  denial  is  as  positive  as  the  assertion,  and  there  is 
nothing  more  in  the  case,  a  court  of  equity  will  not  take  the 
benefit  of  the  term  from  the  second  mortgagee ;  placing  as  much 
reliance  on  the  conscience  of  the  defendant  as  on  the  testimony  of 
a  single  witness ;  without  some  circumstances  attaching  a  superior 
degree  of  credit  to  the  latter.  It  is  impossible  therefore,  that 
the  rule  of  property  can  be  said  to  be  thq  same  at  law ;  and  as  if 
it  stands  upon  different  principles,  in  fact  it  is  perfectly  different. 

[  IS:;  ]  So,  as  to  the  case  of  PasUy  v.  Freeman  A    It  is  almost  im« 

proper  at  this  day  to  say  any  thing,  having  a  tendency  to  shake 
it :  but  I  know  Mr.  Justice  Gbosb  very  lately  held  the  same 

t  1  E.  R.  634  (3  T.  R.  51). 
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opinion  as  he  did  at  the  time  of  the  judgment.  The  doctrine  Etanb 
laid  down  in  that  case  is  in  practice  and  experience  most  bioknell. 
d&ngeroas.  I  state  that  upon  my  own  experience ;  and  if  the 
aetion  is  to  be  maintained  in  opposition  to  the  positive  denial  of 
the  defendant  against  the  stout  assertion  of  a  single  witness, 
where  the  least  deviation  in  the  account  of  the  conversation 
Taries  the  whole,  it  will  become  necessary,  in  order  to  protect 
men  from  the  consequences,  that  the  Statute  of  Frauds  should 
be  applied  to  that  case.  Suppose,  a  man  asked,  whether  a  third 
person  may  be  trusted,  answers,  *'  You  may  trust  him  ;  and  if 
he  does  not  pay  you,  I  will."  Upon  that  the  plaintiff  cannot 
recover;  because  it  is  a  verbal  undertaking  for  the  debt  of 
another.  But  if  he  does  not  undertake,  but  simply  answers, 
''  Yon  may  trust  him  :  he  is  a  very  honest  man,  and  worthy  of 
tmst/'  &c.  then  an  action  will  lie.  Whether  it  is  fit  the  law 
should  remain  with  such  distinctions,  it  is  not  for  me  to  deter- 
mine. Upon  the  case  of  Pasley  v.  Freeman  ^  I  have  always  said, 
when  I  was  Chief  Justice,  that  I  so  far  doubted  the  principles  of 
it,  as  to  make  it  not  unfit  to  offer,  as  I  always  did,  to  the 
counsel,  that  a  special  verdict  should  be  taken:  but  that  offer 
was  80  uniformly  rejected,  that  I  suppose  I  was  in  some  error 
upon  this  subject.  I  could  therefore  only  point  out  to  the  jury 
the  danger  of  finding  verdicts  upon  such  principles;  and  I 
succeeded  in  impressing  them  with  a  sense  of  that  danger  so  far, 
that  the  plaintiffs  in  such  actions  very  seldom  obtained  verdicts. 
It  appears  to  me  a  very  extraordinary  state  of  the  law,  that  if  the 
plaintiff  in  the  case  of  Pasley  v.  Freeman  had  come  into  equity, 
insisting,  that  the  defendant  should  make  good  the  consequence 
of  his  representation,  and  the  defendant  positively  denied,  that 
he  had  made  that  representation,  and  only  one  witness  was 
produced  to  prove  it,  the  court  of  equity  would  give  the 
defendant  so  much  protection,  that  they  would  refuse  the  relief ; 
and  yet  upon  the  very  same  circumstances  the  law  would  enable 
the  plaintiff  to  *recover.  Whether  that  is  following  equity,  or  [M87] 
not  quite  outstripping  equity^  is  not  a  question  for  discussion  now : 
but  it  leads  to  the  absolute  necessity  of  affording  protection  by  a 
statute,  requiring,  that  these  undertakings  shall  be  in  writing.t 

t  See  9  Geo.  IV.  c.  14,  b.  6,  which  somewhat  tardily  carried  out  Lord 
Eldon'a  soggeetioii. — ^F.  P. 
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EvAira  With  regard  to  the  circumstances  of  this  case,  this  is  an 

BicKNELL.  amended  bill ;  and  I  do  not  know,  but  I  rather  suspect  from  the 
frame  of  the  bill  and  the  nature  of  the  answer,  that  this  was  an 
after-thought :  but  still  the  plaintiff  must  have  the  relief,  if  it  is 
founded.  The  bill  at  first  must  have  gone  upon  the  ground  of 
fraud  in  the  wife.  Her  answer  removes  all  possibility  of  charging 
her  estate  with  the  mortgage;  and  then  the  bill  suggesting 
pretences  by  Bicknell,  that  he  was  a  stranger  to  the  application 
of  Stansell  to  the  plaintiff  to  lend  him  the  money,  and  did  not 
know,  what  use  Stansell  intended  to  make  of  the  deeds,  charged, 
that  Bicknell  delivered  the  deeds  for  the  express  purpose  of 
enabling  Stansell  to  represent  himself  to  the  plaintiff  to  be  the 
owner  of  the  premises;  and  that  Bicknell  has  admitted  or 
declared  upon  different  occasions  and  in  the  hearing  of  different 
persons,  that  Stansell  at  the  time  of  the  application  informed 
him,  that  he  wanted  them  for  the  purpose  of  obtaining  credit ; 
and  made  such  declaration  or  admission  in  the  presence  of  the 
plaintiff  and  Hawkins,  the  solicitor,  and  the  defendant  Taylor ; 
and  insists,  that  Bicknell  having  enabled  Stansell  to  practise 
such  fraud  he  ought  to  pay  the  plaintiff  whatever  sum  she  may 
lose  by  those  means.  If  the  purpose  imputed  by  this  charge  was 
proved,  it  would  be  sufficient  to  maintain  the  bill. 

Next,  the  admission,  that  he  said  he  wanted  them  to  enable 
him  to  obtain  credit  from  some  person  or  persons,  admits  a 
variety  of  constructions.  First,  if  he  was  about  to  borrow  the 
money,  the  person,  to  whom  he  applied,  might  have  consented 
to  lend  it ;  if  satisfied,  that  the  estate  was  in  his  family.  On 
the  other  hand  it  might  be,  that  he  wanted  by  means  of  the 
title-deeds  to  obtain  credit  by  representing  himself  as  owner  of 
the  premises.  It  is  necessary  therefore  to  consider  very  accu- 
rately what  it  must  be  taken  to  mean;  regard  being  had  to 
what  the  defendant  says  in  his  answer ;  who  in  this  Court  has 
the  benefit  of  his  own  conscience,  and  to  what  it  proved  in 
evidence.  Having  in  his  first  answer  stated,  thai  he  knew 
[  ♦188  ]  nothing  of  the  purpose  to  make  a  ♦mortgage,  by  his  second 
answer  he  positively  denies,  that  the  delivery  to  Stansell  was  to 
enable  him  to  obtain  a  mortgage.  The  result  of  the  answer  is, 
that  he  knew  Stansell  was  covered  with  insolvency ;  which  was 
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notorious  in  Bristol ;  and  that  Stansell  suggested  to  him,  that  Btaks 
for  the  purpose  of  his  trade  he  could  obtain  a  credit  in  the  way  bioknbll. 
of  his  trade,  if  he  could  shew,  that  he  and  his  wife  had  a  title  to 
that  property;  and  for  that  reason  Bicknell  parted  with  the 
deeds.  It  is  to  be  remembered,  he  retained  the  settlement :  but 
I  take  the  fact  now  to  be,  that  the  counterpart  was  in  the  hands 
of  the  husband  or  the  wife.f  Therefore  he  delivered  the  deeds 
to  those,  who  had  the  settlement ;  and  retained  that  part,  I 
presume,  as  evidence  of  his  claim  to  have  back  the  title-deeds. 
It  is  not  the  case  therefore  of  a  person  delivering  them  to 
another ;  who. had  not  in  his  hands,  that,  which  would  shew  the 
real  nature  of  the  title ;  but  to  one,  who  acting  honestly  would 
produce  that  settlement.  It  was  to  a  certain  degree  trusting  to 
his  honesty  as  to  that :  but  it  varies  the  state  of  the  case ;  where 
a  party  is  to  be  charged  upon  the  ground  of  fraud,  or  negligence 
so  gross  as  to  be  evidence  of  an  intention  of  fraud.  If  Hawkins 
was  living,  he  might  have  given  an  account,  that  would  have 
removed  all  doubt:  but  it  might  have  been  favourable  to  the 
defendant ;  and  if  there  is  a  doubt  upon  the  result,  that  is  a 
circumstance  the  Court  must  deal  with  as  well  as  they  can.  I 
am  a  little  struck  with  the  circumstance,  first,  that  in  the  mort- 
gage of  the  freehold  estate  the  wife  was  not  made  a  party  with 
regard  to  her  dower ;  also,  with  the  peculiarity,  that  the  person 
landing  the  money  by  Hawkins,  the  attorney,  bargains  for  the 
possession  of  the  estate ;  to  the  intent,  that  by  perception  of  the 
rents  and  profits  not  only  the  interest,  but  the  principal  also, 
should  be  paid ;  and  when  the  state  of  the  title  is  recollected, . 
that  upon  the  wife's  death  the  property  would  go  to  the  children, 
a  strong  ground  of  prudence  .appears  for  taking  the  mortgage  in 
that  way.  If  so,  the  defendant  has  a  right  to  the  benefit  of  that 
circumstance,  which  would  naturally  have  occurred  in  the 
dealing  of  persons,  providing  for  repayment  by  the  application 
of  a  partial  interest;  which  proving  ineffectual,  the  money 
itself  would  be  in  danger.  These  circumstances  must  not  be 
forgot. 

Then  Taylor^  a  trustee,  entirely  without  interest,  and  there-       [  i89  ] 
fore  though  a  defendant,  examined  as  a  witness,  is  the  only 

t  It  waa  said  at  the  Bar,  that  upon  inquiry  the  fact  turned  out  to  be  ao. 
B.B. — VOL.  V.  B 
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Evans       witness,  apon  whose  testimony  the  decree  is  to  be  made.    The  bill 
BicKNELL.    being  amended,  and  this  being  a  case,  in  which  the  Court  oaght 
to  be  particularly  sure  of  the  ground,  on  which  it  decides  upon  & 
fact  equivocal,  or  a  declaration,  more  or  less  according  to  the 
recollection  of  the  precise  terms  by  the  witness,  it  is  not  unfair 
to  observe,  that  probably  before  the  amendment  the  plaintiff 
must  have  collected  the  account  of  it  from  Taylor ;  if  he  was  the 
only  person,  from  whom  she  could  have  got  the  account ;   and 
the  bill  was  then  amended,  in  order  to  introduce  the  allegation 
as  to  Stansell's   representation  to  Bicknell.    Taylor  does   not 
recollect  half  as  much  in  his  answer  as  in  his  evidence;  and  that 
is  a  very  material  circumstance,  when  the  defendant  is  to  be 
charged  upon  this  ground,  that  more  credit  is  to  be  given  to  the 
defendant's  denial  than   to  the  assertion  of  one  witness.    It 
ought  to  be  with  reasonable  certainty  put  in  issue  by  the  allega- 
tions of  the  bill.     Taylor's  account  is  not  necessarily  inconsis* 
tent,  I  do  not  say  it  is  necessarily  consistent,  with  Bicknell's : 
but  it  must  be  necessarily  inconsistent,  and  more  credible  than 
the  denial  by  the  answer,  before  the  decree  can  be  made.    He 
says,  the  purpose,  as  represented  by  Bicknell,  was  to  shew  the 
deeds  to  some  person,  who  would  let  him  have  credit  in  the  way 
of  his  trade ;   and  in  the  same  conversation  they  were  to  be 
brought  back  in  an  hour.     That  negatives  the  very  idea,  that  the 
estate  was  to  be  pledged.    That  mode  of  representing  the  con- 
versation,  instead    of    opposing,   confirms    Bicknell's    answer. 
Upon  his  answer  therefore  and  Taylor's  evidence  there  is  not 
that  sort  of  contradiction,  that  entitles  the  plaintiff  to  a  decree 
against  Bicknell  on  the  ground  of  fraud.    The  circumstance  of 
Taylor's  examination  shews  the  danger ;    for  Bicknell  had  no 
opportunity  of  answering  the  farther  evidence  of  express  charge. 
It  is  very  extraordinary  to  say,  this  Court  will  not  act  upon  the 
evidence  of  one  witness  contradicting  the  answer,  and  yet  it  wiU 
act  upon  that  evidence,  in  order  to  charge  the  defendant  in  a 
circumstance,  to  which  he  has  had  no  opportunity  of  stating 
himself.    That  therefore  could  only  be  a  ground  for  inquiry. 

But,  even  taking  the  whole  of  Taylor's  evidence,  I  still  enter- 
tain great  doubt,  whether  upon  such  a  transaction  a  party  should 
be  charged  personally;   for  even  upon  that  it  amounts  to  no 
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more  *than  that  a  trustee  delivers  the  deeds  into  the  hands  of  a       EvAira 
party,  who  has  the  settlement.    I  do  not  say,  it  is  not  negligence ;     bicknelu 
but  it  is  too  dangerous  upon  such  loose  evidence  to  hold,  that  it  is      [  «i9o  ] 
that  gross  negligence,  that  amounts  to  evidence  of  fraud.    The 
conversation,  that  the  repayment  was  to  be  by  the  application 
of  two  years'  rents,  does  not  look  like  the  suggestion  of  a  mort- 
gage ;   and  it  is  remarkable,  that  there  is  a  provision  for  repay* 
ment  out  of  the  rents.    The  question  therefore  will  be,  whether 
Taylor's  evidence  is  to  be  taken,  as  constituting  evidence  rising 
as  high  as  fraud ;  so  as  to  support  a  personal  decree  against  Bick- 
nell;  and  to  the  extent  of  excluding  Bicknellfrom  an  inquiry,  and 
an  opportunity  of  giving  his  own  account ;  and  upon  the  principle 
of  this  Court  I  think  it  cannot. 

I  conceive,  it  is  now  very  well  settled,  that  the  doctrine  of 
Mr.  Justice  Buller,  that  I  have  just  stated,  is  founded  upon 
error.  It  would  be  an  idle  waste  of  time  to  go  through  all  the 
cases  ;  which  will  be  found  in  Plumb  v.  Fluitt,\  and  admirably 
well  stated  by  Mr,  Fonblanque^l  The  doctrine  at  last  is,  that 
the  mere  circumstance  of  parting  with  the  title-deeds,  unless 
there  is  fraud,  concealment,  or  some  such  purpose  or  some  con- 
currence in  such  purpose,  or  that  gross  negligence,  that  amounts 
to  evidence  of  a  fraudulent  intention,  is  not  of  itself  a  sufficient 
ground  to  postpone  the  first  mortgagee.  I  agree  with  Chief 
Justice  Etbe,  I  should  have  been  glad  to  have  found  the  rule 
established  in  the  Court  the  other  way.  At  the  same  time 
allowance  must  be  made  for  the  cases  put  by  Mr.  Fonblanque  of 
joint-tenants  and  tenants  in  common ;  cases  of  necessary  excep- 
tion :  all  cannot  have  the  deeds.  Therefore,  if  the  rule  could  be 
pressed  to  the  extent,  to  which  Mr.  Justice  Buller  carried  it, 
those  cases  must  be  excepted,  in  which  from  the  nature  of  the 

« 

title  the  deeds  may  be  honestly  out  of  the  possession.  With 
that  exception  such  a  rule  would  avoid  a  great  deal  of  fraud  in 
mortgage  titles ;  upon  which  this  observation  arises ;  that  no 
man  can  tell,  when  he  is  perfectly  secure.  But  there  is  not  such 
a  rule. 

Then,  as  to  concealment ;  as  the  case  of  persons  standing  by, 
as  witnesses  to  deeds :   if  it  is  to  be  taken  as  a  fact,  that  the 

t  3  R  B.  605 ;  2  Anst.  432.  t  I  Fonb.  Treat.  Eq.  262,  note  n. 
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Evans       witness  knows  the  contents  of  the  instnunent.  to  which  he  is  a 
BicKNELL.    witness ;  *the  engrossment  of  the  mortgage  by  a  person  entitled 
[*i9i]      under  a  prior  entail;    no  recovery  having  been  suffered:    all 
these  cases,  either  of  positive  representation  contrary  to  the 
truth,  or  concealment  of  what  ought  to  have  been  represented, 
are  intelligible ;   but  it  is  not  to  be  denied,  that,  where  there  has 
been  mere  negligence,  though  it  may  have  very  mischievous  con- 
sequences, the  Court  has  not  charged  the  party,  unless  it  has 
been  so  gross  as  to  amount  to  evidence  of  fraud.     The  case  of 
the  Tliatched  House  Tavern  was  very  strong.     The  mortgagor, 
desiring  to  have  the  deeds,  represented  to  the  mortgagee,  that 
he  was  about  to  make  additional  buildings ;    which  would  im- 
prove his  security.    The  purpose  of  delivering  the  deeds  was 
innocent :  but  it  gave  the  other  the  complete  power  of  executing 
the  fraudulent  purpose.    Having  got  the  title-deeds  he  makes  a 
mortgage ;   and  then  contrived  to  get  the  lease  back  from  the 
second  mortgagee  and  restored  it  to  the  first.     But  the  negli- 
gence did  not  rest  upon  that  only.     The  mortgagor  applied  a 
second  time  to  the  first  mortgagee,  and  under  another  pretence 
got  the  deeds  again ;   which  enabled  him  a  second  time  to  cheat 
third  persons:   and  he  made  a  third  mortgage.    The  circum- 
stance of  his  parting  with  them  again  was  strong.    Then  the 
question  arose  upon  these  mortgages  ;    whether  the  first  should 
not  be  postponed  to  the  second  and  third :  but  the  Court  thought, 
there  must  be  some  concurrence  in  a  fraudulent  purpose ;   and 
the  purpose  held  out  disclosed  nothing  of  fraud.     If  negligence 
alone  was  sufficient,  it  ought  to  have  had  the  effect  in  that  case : 
but  the  Court  said,  the  first  mortgagee  had  done  nothing  un- 
conscientious ;    and   did   not  conceive   themselves  entitled   to 
relieve  the  subsequent  mortgagees.    If  he  had  not  got  back  the 
lease  again,  perhaps  by  consequence  he  would  have  been  post- 
poned ;  but  not  upon  the  ground,  that  he  had  parted  with  it,  but 
upon  Head  v.  Egerton ;  t    for  it  would  have  been  impossible  to 
have  taken  it  from  the  second  mortgagee  ;   and  notwithstanding 
any  decree,  that  may  be  made,  the  case  is  open  to  these  plaintiffs, 
if  they  can  make  any  thing  of  it  upon  that. 
If  then  the  cases  go  to  this  only,  that  there  must  be  positive 

t  3  P.  Wms.  279. 
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fraud  or  concealment,  or  negligence  bo  gross  as  to  amount  to  Evans 
fraud,  is  there  in  this  case  evidence,  resting  upon  that  high  bicknbll. 
degree  of  probability,  upon  which  the  Court,  guided  by  its  . 
conscience  must  *act,  that  this  trustee  had  a  fraudulent  pur-  [  *192  ] 
pose :  if  not,  is  there  negligence  so  gross  as  to  amount  to  con- 
structive fraud ;  as  Chief  Justice  Etbe  expresses  it  in  Plumb  v. 
Fluitt :  such  evidence  of  fraud,  that  he  shall  not  be  heard  in  a 
court  of  justice  to  say,  there  was  not  fraud?  I  agree,  if  the 
intention  is  fraudulent  in  any  respect,  though  not  pointing 
exactly  to  the  object  accomplished,  yet  he  will  be  bound.  That 
was  Lord  Thurlow's  doctrine  in  Beckett  v.  Cordley ;  t  and  was 
the  doctrine  in  much  older  cases ;  as,  where  a  bond  was  given 
upon  a  marriage ;  and  the  marriage  with  that  person  went  off, 
and  took  place  with  another :  the  party  could  not  say,  the  bond 
was  not  intended  as  to  the  marriage,  which  took  effect.  The 
Court  would  say,  it  was  a  fraudulent  act ;  and  though  not  pre- 
cisely that  intended  by  the  parties,  yet  a  use  was  made  of  it,  to 
which  the  delivery  of  that  bond  naturally  led ;  and  therefore  he 
should  be  bound.  If  therefore  in  this  case  I  could  be  perfectly 
satisfied,  that  the  intention  was,  according  to  the  allegations  in 
this  bill,  taken  altogether,  that  he  might  represent  himself  as 
entitled  to  credit  as  owner  of  the  premises,  and  obtain  credit  in 
his  trade  by  representing  himself  as  owner  of  the  premises,  and 
that  Bicknell  acceded  to  that  purpose,  so  understood,  I  should 
be  strongly  disposed  to  hold  Bicknell  liable  to  the  extent,  in 
which  Stansell's  holding  himself  out  as  owner  had  involved  a 
third  party.  But  I  cannot  say,  it  is  clear,  that  at  the  time  of 
the  application  to  Bicknell  Stansell  had  this  design.  It  is  not 
clear,  that  it  did  not  occur  to  him,  after  he  had  obtained  posses- 
sion of  the  deeds ;  and  it  is  far  from  being  clear  upon  the  evi- 
dence, that  Bicknell  knew,  that  such  was  the  intention ;  for  the 
transaction  was  not  unnatural.  I  cannot  expect  them  to  reason 
upon  the  niceties  of  title.  When  we  consider  the  title  of  the 
wife,  as  her  separate  interest,  it  is  an  argument :  but  it  would  be 
very  hard  to  press  it  as  an  evidence  of  fraud ;  and  a  fraud,  of 
the  nature  of  which  such  a  trustee  must  be  sensible :  so  that  I 
must  collect  a  fraudulent  purpose.    I  hesitate  also  in  giving 

t  See  1  Olyn  ft  Jam.  243. 


262  ,1801.    CH.    6  VESEY,  192—193. 

Etans  Taylor  credit  for  his  evidence,  carried  in  the  depositions  so  much 
BiciS^ELL.  farther  than  the  answer;  and  the  biU  containing  no  allegation 
to  give  Bicknell  the  benefit  of  his  answer ;  with  the  conversation, 
that  the  money  was  to  be  repaid  by  two  years'  rents ;  and  the 
circumstance,  that  in  the  security  the  rents  are  really  devoted  to 
the  principal  as  well  as  the  interest.  Then,  if  there  is  no  express 
declaration  or  concealment  by  the  trustee,  it  results  to  this ; 
[  *193  ]  whether  under  all  the  circumstances  and  the  ^answer  and 
evidence  together  the  mere  parting  with  the  deeds  for  the 
purpose  stated  and  on  condition  to  return  them  in  a  few  hours 
to  a  man,  having  the  settlement  in  his  possession,  is  a  circum- 
stance of  so  gross  negligence,  and  because  it  may  possibly  lead 
to  mischief,  that  it  is  conclusive  evidence  of  fraud.  I  am  very 
sorry,  the  Court  acts  upon  a  rule  so  loose  and  dangerous  to 
property  :  but  if  such  is  the  rule,  I  cannot  under  all  the  circum- 
stances upon  this  state  of  the  record  charge  Bicknell  with  this 
sum  of  8002. 

The  only  remaining  question  is,  whether  there  ought  to  be 
farther  inquiry  upon  the  subject.  That  may  be  by  dismissing 
this  bill  without  prejudice  to  an  action ;  and  probably  in  that 
way  the  plaintiffs  may  meet  with  more  favourable  equity  than  I 
should  give  them  by  directing  an  issue  ;  for  I  should  not  direct 
that  without  giving  Bicknell  the  same  benefit,  that  might  result 
irom  the  honesty  or  dishonesty  of  his  conscience,  as  he  would 
have  in  equity.  The  issue  ought  to  be  upon  this  question; 
whether  the  deeds  were  fraudulently  delivered  to  enable  Stansell 
to  obtain  money  of  other  persons ;  for  that  general  direction 
would  be  consistent  with  the  principle  I  adopt ;  that,  if  the  in- 
tention was  fraudulent,  it  is  not  material,  whether  it  was  to 
obtain  money  of  other  persons  in  the  way  of  his  trade  by  repre- 
senting himself  as  owner  of  the  premises,  or  by  a  mortgage.  I 
am  not  so  perfectly  satisfied,  that  Bicknell  meant  well,  as  to  refuse 
that  issue,  if  the  plaintiffs  choose  to  take  it :  but  unless  I  am 
satisfied  by  a  jury,  that  there  was  such  fraudulent  intent,  I  shall 
dismiss  the  bill  without  costs ;  for  there  is  negligence  enough  for 
me  to  say,  he  shall  not  have  his  costs. 
The  case  of  Amot  v.  Biscoe^^  which  was  relied  upon,  is  very 

t  1  Ye8.  Sen.  95. 
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distinguishable.  The  defendant  declared  the  title  to  be  in  every 
respect  good:  a  fact  very  materially  discriminating  that  case 
from  this  ;  for  Lord  Habdwigke  very  properly  puts  the  attorney 
in  the  situation  of  the  vendor  himself ;  and  then  the  plaintiffs 
money  was  advanced  upon  the  express  declaration  of  that 
attorney,  that  the  title  was  clear.  Lord  Habdwigke  lays  down 
the  principle  of  equity,  that,  wherever  the  buyer  is  drawn  in  by 
misrepresentation  or  concealment  of  a  material  fact  or  circum- 
fitance,  so  as  to  be  injured  thereby,  and  that  done  with  intention 
and  fraud,  he  is  entitled  to  satisfaction  here.  In  that  passage 
and  others  Lord  Habdwigke  *lays  so  much  stress  upon  the  title 
to  relief  here,  that  I  think  it  very  questionable,  whether  he  fore- 
saw the  relief,  that  has  been  given  upon  the  principle  these  cases 
furnish  so  liberally  at  law ;  and  there  seems  something  like  a 
declaration  by  him,  that  if  a  first  mortgagee  does  not  take  the 
title-deeds,  he  shall  be  postponed.  That  appears  to  have  been 
the  old  notion  of  the  Court. 

The  decree  was  made  against  Stansell  for  the  sale  of  his  interest 
in  the  estate,  and  payment  of  the  deficiency :  as  against  Bicknell 
the  bill  to  be  dismissed  without  costs  ;  unless  the  plaintiff  would 
take  the  issue ;  in  which  case  Bicknell  was  to  be  examined ;  and 
if  they  chose  to  have  the  bill  dismissed,  it  was  to  be  without 
prejudice  to  an  action. 


Evans 

V. 
BiCEKBLL. 


[  •IS*  ] 


ADAMS  V.  CLAXTON.f 

(6  Ves.  226—231.) 

No  tacking  against  creditors  or  assignees  for  yaluable  consideration. 

Trustee  not  charged  with  a  loss  by  the  failure  of  the  banker  to 'the 
agent ;  in  whose  hands  the  money  was  deposited  pending  a  transaction 
for  the  change  of  a  trustee. 

Consideration  of  what  is  necessary  to  constitute  an  effectual  appro- 
priation of  property  by  a  trustee  to  make  good  a  loss  arising  out  of  a 
breach  of  trust  committed  by  him. 

The  bill  was  filed  by  creditors  of  William  Wood,  for  the  pur- 
pose of  obtaining  the  benefit  of  a  deed,  conveying  all  his  estate 

t  See  (as  to  tacking)  TalM  ▼.  Frere  (1878)  9  Ch.  D.  568 ;  (as  to  appro- 
priation) MtddUton  v.  Pdlock  (1876)  2  Ch.  D.  104,  45  L.  J.  Ch.  293. 


1801. 
July  3,  6. 

Rolls  Court. 
Grai^t,  M.R 
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adaus  to  Adams  and  Claxton,  two  of  his  creditors,  in  trust  for  the  bene- 
claxton.  ^*  ^'  ^^s  creditors.  The  accounts  were  directed ;  and  the  Master 
by  his  report  stated,  that  the  late  defendant  William  Claxton 
under  an  assignment  made  to  him  by  the  testator  Wood  of  a 
policy  of  insurance  upon  his  life  for  1,386Z.  10«.  for  securing 
1,000Z.  advanced  by  Claxton,  received  the  money  from  the  insur- 
ance office  upon  the  death  of  Wood ;  and  he  claimed  to  retain 
out  of  the  surplus  8192.  10s.  Id,  for  principal  and  interest  due 
upon  a  subsequent  promissory  note  for  8002.  payable  a  year 
after  date.  That  question  was  submitted  by  the  Master  to  the 
Court. 

Another  question  arose  upon  the  following  circumstances, 
appearing  on  the  report.  Adams  desiring  to  be  discharged  from 
the  trust,  pending  the  transaction  for  the  change  of  trustees  the 
agent  for  the  trust  in  April,  1796,  received  three  payments  on 
account  of  the  trust,  to  the  amount  of  252Z.  IBs.  6d. ;  which  sum 
was  deposited  with  Nightingale,  the  agent's  banker,  till  another 
trustee  should  be  appointed,  or  some  banker  should  be  agreed  on 
to  receive  the  trust  money.  This  money  was  paid  in  in  the  agent's 
name  as  a  temporary  matter  only.  Nightingale  stopped  pay- 
ment. The  deed  contained  no  covenant  or  condition  for  deposit- 
ing the  money  received  under  the  trust  in  any  bank,  until  it 
should  be  distributed.  Wood  died  a  few  days  after  the  execution 
of  the  deed.  The  question  was,  whether  the  trustee  was  person- 
ally liable  to  that  loss. 

The  third  question  arose  upon  the  following  facts.  The 
testator  Wood  effected  an  insurance  for  1,000Z.  upon  his  own  life 
on  the  6th  of  January,  1790.  Upon  that  policy  the  following 
indorsement  appeared  in  the  hand- writing  of  the  testator  Wood  : 
"No.  9964.  6  January,  1790.  Policy  upon  the  life  of 
William  Wood  for  1,000Z.  annual  premium  80Z.  ISs.  payable  5th 
January.  R.  B." 
£  227  ]  The  report  stated,  that  it  was  alleged  before  the  Master,  that 

the  two  last  letters  of  that  indorsement  were  intended  to  signify 
the  initial  letters  of  the  name  of  Bichard  Boyfield ;  under  whose 
will  the  testator  Wood  was  the  principal  acting,  as  well  as  sur- 
viving, executor ;  and  to  whose  estate  he  had  as  executor  become 
considerably  indebted.    The  policy  was  discovered  among  Wood's 
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papers,  delivered  up  by  him  in  February,  1796,  upon  his  making       Adams 


V. 


the  assignment  of  his  effects  to  trustees  for  his  creditors ;  and  claxton. 
annexed  to  the  policy  was  found  the  following  paper,  all  in 
Wood's  hand-writing :  "  The  annexed  policy  of  insurance  from 
the  Equitable  Insurance  Office,  Blackfriars  Bridge,  for  securing 
to  my  executors,  administrators,  or  assigns,  the  payment  of 
IjOOOf.  upon  the  event  of  my  death,  is  hereby  agreed  and 
intended  by  me  to  be  vested  in  Mary  Woodyear,  of  Camberwell, 
Surrey,  widow ;  in  trust  to  lay  out  the  same  and  apply  the 
principal  together  with  the  produce  of  2,500Z.  3  per  cent.  Consols, 
now  in  the  bank  in  my  name  but  bought  by  me  as  executor  for 
the  use  and  benefit  of  the  Boyfield  family,  and  together  with  the 
rents  of  the  late  Bichard  Boyfield's  estate  for  the  benefit  of  Mrs. 
Boyfield  and  said  Mrs.  Woodyear  for  their  respective  lives  and 
then  to  be  applied  for  the  use  of  Mary  Woodyear's  child  or  chil- 
dren according  to  the  will  of  the  said  Bichard  Boyfield ;  and  I  do 
further  agree,  that  the  said  Mary  Woodyear  shall  have  a  lien 
upon  the  said  policy  of  assurance  for  the  said  sum  of  one 
thousand  pounds  to  be  applied  for  the  purposes  accordingly;  and 
which  policy  so  hereby  assigned  or  agreed  or  intended  so  to  be 
vested  in  the  said  Mary  Woodyear  as  aforesaid  is  No.  9964  and 
bears  date  the  6th  day  of  January,  1790 :  as  witness  my  hand 
this  18th  day  of  April,  1790. 

"Wm.  Wood." 

Upon  the  25th  of  January,  1797,  Claxton  received  the  money 
in  respect  of  that  policy :  which  he  invested  in  stock ;  and  he 
transferred  the  stock  to  the  Accountant-General ;  and  invested 
the  dividends.  The  Master  stated,  that  he  conceived,  the  testa- 
tor Wood  did  by  the  said  paper  so  appropriate  the  benefit  of  the 
policy,  that  the  persons  interested  under  the  will  of  Boyfield  have 
a  right  to  the  benefit  of  the  monies  arising  therefrom. 

The  cause  came  on  for  farther  directions. 

Mr.  RomiUy  and  Mr.  Steele,  for  the  defendant  Claxton,  the       [  228  ] 
personal  representative  of  the  trustee,  upon  the  second  question 
insisted,  the  tmstee  was  not  to  be  charged  with  the  money  paid 
into  the  bank  of  Nightingale :  the  trustee  having  dealt  with  this 
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Adams       money,  till  the  appointment  of  another  trustee,  just  as  he  would 
Claxton.     with  his  own  property,  and  for  the  benefit  of  the  parties.    Knight 
V.  Lord  Plymouth i\  Ex 'parte  Belchier.l 

Mr.  Piggotty  Mr.  Richards,  andf  Mr.  Hart,  for  the  plaintiffs, 
upon  an  intimation  from  the  Master  of  the  Bolls,  that  it 
would  be  impossible  to  charge  the  trustee,  gave  up  that  point. 

Upon  the  third  question  they  contended,  that  under  these  cir- 
cumstances Wood  could  not  give  one  creditor  this  preference. 
Without  delivery  of  the  instrument  it  could  not  be  an  assignment. 
He  never  mentions  it ;  keeps  it  for  two  or  three  years,  until, 
executing  the  deed  of  trust,  he  delivers  it  with  his  other  papers 
to  the  trustee.  As  against  creditors  it  cannot  possibly  prevail. 
A  lien  springs  from  contract.  Here  the  persons,  who  claim  this 
lien,  knew  nothing  of  it. 

Mr.  Sutton  and  Mr.  Raithhy,  for  the  personal  representa- 
tives of  Boyfield,  insisted,  that  a  preference  might  be  given,  if 
not  with  a  fraudulent  view,  or  in  contemplation  of  bankruptcy ; 
and  that  this  was  an  appropriation :  the  money  being  marked  out. 

The  Master  of  the  Bolls  asked,  how  it  was  to  operate; 
being  admitted  not  to  be  an  assignment.  He  must  give  them  or 
some  one  on  their  behalf  power  over  it.  If  anything,  it  seemed 
to  be  of  a  legatory  nature,  to  take  effect  after  his  death. 

The  Master  of  the  Bolls  : 

July  6.  Upon  the  first  question,  the  claim  of  the  representative  of 

Claxton  to  retain  beyond  the  1,000Z.  so  much  of  the  money  as 
will  pay  h^m  the  subsequent  debt  upon  a  note  of  hand,  under  the 

[  *229  ]  circumstances  I  am  of  opinion,  that  claim  cannot  *be  allowed. 
At  the  time,  when  the  assignment  was  made  to  the  trustees  for 
the  benefit  of  Wood's  creditors,  Claxton  had  an  assignment  of 
this  policy  to  secure  the  sum  of  1,000/.  and  no  more.  By  that 
assignment  every  thing,  which  it  was  competent  to  Wood  to 
assign,  passed  from  him  to  his  trustee ;  and  consequently  the 
equity  of  redemption  of  the  policy  so  pledged.    Claxton  had  not 

t  3  Atk.  480.  X  Amb.  218. 
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at  that  time  received  the  money  upon  the  policy.  That  might  Adaks 
have  raised  a  different  consideration ;  if  he  had  the  money  in  his  claxton. 
hands :  but  he  was  merely  a  mortgagee  for  1,000L  It  is  clearly 
settled,  that,  in  the  case  of  a  mortgage  the  right  to  attach  a  sub- 
sequent debt  to  the  mortgage  cannot  be  made  available  against 
an  assignee  of  the  equity  of  redemption.  That  has  been  re- 
peatedly deterinined  in  the  case  of  real  estate.  Troughton  y. 
Trougkton^\  the  anonynums  case, I  2  Ves.  Sen.  662.  Heams  v. 
Bance^  is  a  still  stronger  case  ;  where  a  trust  for  the  benefit  of 
creditors  was  raised  by  the  will  of  the  mortgagor. 

With  respect  to  pledges  of  personal  estate,  Demainhray  v.  MeU 
calfe\\  arose  upon  a  pledge  of  jewels.  The  party  afterwards 
borrowed  other  sums  upon  a  general  account ;  and  he  insisted 
upon  his  right  of  redeeming  the  jewels  upon  payment  of  the  first 
sum  only.  It  was  held,  that  he  must  pay  the  whole  :  but  it  was 
admitted,  that  if  there  had  been  bond  creditors,  or  in  case  of  a 
bankruptcy,  the  pledge  could  have  been  retained  only  for  the 
first  sum ;  and  the  creditor  in  the  case  of  a  bankruptcy  must 
have  come  in  under  the  commission  for  the  remainder.  In  Van- 
derzee  v.  Willis  IT  there  was  an  assignment  of  bonds  to  secure 
1,000/.  borrowed  by  the  testator  from  his  bankers.  At  that  time 
he  was  indebted  to  them  in  more  ;  and  he  continued  indebted  in 
more  to  his  death.  His  executrix  filed  a  bill  to  redeem.  The 
bankers  insisted  upon  the  right  to  tack;  and  so  standing  the 
case,  it  would,  I  think,  have  been  held,  that  they  must  be  paid 
the  whole :  but  it  was  insisted,  that  a  bill  had  been  filed  by 
creditors,  and  a  decree  made.  Lord  Thurlow  seems  to  have 
held,  that  *would  have  made  it  a  question  with  creditors,  not  [  •230  ] 
with  the  executrix  simply ;  stating  the  principle  that,  where 
the  equity  has  passed  to  an  assignee,  you  cannot  insist  upon 
retaining  against  the  assignee.  In  this  case  the  equity  of 
redemption  passed  by  the  assignment  for  the  benefit  of  Wood's 
creditors ;  and  therefore  Claxton  cannot  insist  on  paying  himself 
the  additional  sum. 

t  1  Yes.  sen.  86.  §  3  Atk.  630. 

X  The  name  of  that  case  is  Jackson  ||  Pre.  Ch.  419 ;  2  Yem.  691. 

T.  Langford,  July  2l8t,  1755,  Beg.  H  3  Br.  0.  0.  21. 
lib.  A.  1754. 
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AoAMR  The  other  question  arises  in  consequence  of  a  reference  to  the 

Claxton.  Master  to  inquire,  to  whom  a  policy  of  insurance  upon  Wood's 
life,  or  the  money,  that  may  be  received  thereon,  belongs.  The 
report  states  all  the  circumstances;  and  concludes,  that  the 
Master  conceives,  the  testator  Wood  did  by  that  paper  writing  so 
appropriate  the  benefit  of  the  policy,  that  the  persons  interested 
under  the  will  of  Boyfield  have  a  right  to  the  benefit  of  the 
money.  No  exception  is  taken  to  the  report :  but  the  whole 
matter  appears  upon  the  face  of  it ;  and  therefore  it  is  con- 
tended, that  it  is  open  to  inquire,  whether  the  Master's  conclu- 
sion is  right ;  and  I  apprehend,  it  is  so  open.  The  date  of  this 
paper  must  be  false ;  for  Boyfield  was  not  at  that  time  dead. 
The  report  does  not  state,  whether  Wood  at  the  time  he  made 
this  writing  was  or  was  not  indebted  to  the  persons,  for  whose 
benefit  he  professes  to  make  this  species  of  appropriation :  but  it 
turns  out,  and  appears  by  the  schedule  to  the  report,  that  the 
representatives  of  Boyfield  were  creditors  of  Wood  to  the  extent 
of  4,000Z.  It  is  contended,  that  this  was  such  an  appropriation 
as  gives  these  persons,  the  representatives  of  Boyfield,  a  lien 
against  the  creditors.  It  is  admitted,  this  policy,  when  first 
made,  was  entirely  Wood's  own  property.  It  could  not  have 
been  procured  in  trust  for  them  ;  for  then  Boyfield  was  not  dead; 
and  they  had  not  become  his  representatives.  Being  Wood's 
own  property,  how  did  it  cease  to  be  so  ?  Has  it  been  trans- 
ferred ?  How  has  any  other  person  acquired  a  lien  ;  so  as  to 
prevent  the  effect  of  any  general  or  special  assignment  ?  This 
paper  is  quite  insuflScient  for  that  purpose.  I  do  not  very  well 
know,  what  is  meant  by  an  appropriation  of  the  policy  to  a  debt : 
how  a  man,  sitting  in  his  closet,  could  by  writing  a  paper,  de- 
claring, that  certain  bonds,  or  part  of  his  stock,  should  be 
applied  to  a  particular  debt,  appropriate  that  property.  That  is 
not  an  assignment ;  a  lien,  giving  that  creditor  a  right  to  a 
specific  application  in  his  favour,  to  the  prejudice  of  creditors : 

[  •231  ]  who  might  in  any  other  way  have  obtained  a  right  to  *the 
general  effects.  If  he  had  given  an  order  upon  a  particular  fund 
to  a  creditor,  that  would  have  been  an  appropriation  of  so  much 
of  that  fund  to  the  debt ;  and  the  creditor  would  have  a  right 
upon  that.    But  in  this  case  there  was   no    communication 
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between  the  creditor  and  the  debtor ;  there  is  nothing  but  a  Adams 
mere  piece  of  paper.  It  is  not  even  written  upon  the  policy,  Ol^tok. 
bat  a  detached  slip  of  paper ;  which  he  pins  to  it ;  keeping 
it  in  his  own  possession;  and  not  even  communicating  the 
fact,  that  he  had  written  it.  He  might  have  destroyed, 
or  detached,  it.  He  keeps  it  some  years ;  and  at  last  delivers 
it  up  to  the  trustees,  to  whom  he  had  assigned  the  whole 
of  his  effects  for  the  benefit  of  his  creditors.  But  there 
is  no  statement  upon  the  paper,  that  it  is  in  satisfaction 
of  any  debt;  or,  that  he  owes  any  debt.  The  words,  as  far 
as  they  relate  to  the  policy  are  purely  words  of  gift.  Perhaps 
they  might  have  operated  as  legatory  words ;  as  a  bequest  after 
his  death.  There  is  no  mention,  that  it  is  in  satisfaction  of  any 
debt,  or  that  any  debt  was  due.  I  only  collect  from  another  part 
of  the  paper,  that  there  was  stock,  standing  in  his  name,  pur- 
chased with  the  assets  of  Boyfield :  but  that  goes  only  to  that 
stock.  I  do  not  collect,  that  any  satisfaction  of  that  debt  was 
intended.  It  is  said,  that  though  this  is  an  undelivered  instru- 
ment, a  kind  of  contract  with  himself,  and  in  his  own  power,  yet 
it  was  all  he  could  do,  all  the  delivery,  that  could  take  place ;  for 
he  had  embezzled  part  of  the  assets ;  and  this  was  meant  as  a 
satisfaction  for  that  embezzlement :  but  it  is  not  true,  that  this 
was  all  he  could  have  done.  He  might  have  assigned  it  imme- 
diately to  a  trustee  upon  the  trusts  of  Boyfield's  will ;  and  he 
professes  to  intend  to  do  that.  This  does  not  purport  to  be  a 
final  instrument.  But  it  rests  as  mere  declaration  of  intention  ; 
which  can  in  my  apprehension  produce  no  effect  whatsoever. 

Therefore  upon  this  question  the  Master  has  drawn  a  wrong 
conclusion ;  and  this  policy  must  be  considered  as  constituting 
part  of  the  general  effects  for  the  benefit  of  the  creditors.  Upon 
the  only  remaining  question  declare,  that  the  defendant  Claxton 
is  not  to  be  charged  with  the  money  deposited  in  Nightingale's 
bank. 
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1801.  MOOEE  V.  FOLEY.t 

•^»^'  ^-  (6  Vesey,  232—238.) 

BolU  Court.  Constniction  of  a  covenant  for  renewal  under  the  like  ooyenants,  Ac. ; 

Gba2)t,  M.R.         ^y^^  j^  ^^  j^^^  Iqj.  perpetual  renewal :  the  Courte  leaning  against  that 
[  282  ]  construction,  unless  clearly  intended. 

Legal  instruments  not  to  be  construed  by  the  acts  of  the  parties. 

Bt  indentures  of  lease,  dated  the  12th  of  November,  1759, 
Lord  Foley  granted  certain  premises  to  Robert  Moore,  his  execu- 
tors, administrators,  and  assigns,  for  the  lives  of  his  three 
children,  Eobert,  James,  and  Mary,  Moore,  and  of  the  longest 
liver  of  them  ;  in  trust  for  them  successively,  at  the  yearly  rent 
of  601.  Ss.  id. ;  and  also  paying  at  the  decease  of  every  of  t^em, 
the  said  Robert,  James,  and  Mary,  401.  as  a  heriot. 

The  lease  contained  a  covenant,  that,  when  anyone  of  them, 
the  said  Robert,  James,  and  Mary,  Moore,  should  happen  to  die, 
then  the  survivors  of  them,  the  said  RobclH,  James,  and  Mary, 
Moore,  their  heirs  and  assigns,  should  within  one  year  next  after 
the  death  of  such  one  of  Robert,  James,  and  Mary,  Moore,  as 
should  first  happen  to  die,  pay  to  Lord  Foley,  his  heirs  or 
assigns,  the  sum  of  422.  6a. ;  and  that  Lord  Foley  should  upon 
receipt  of  that  sum  and  request  and  surrendering  the  said  grant 
at  the  cost  of  Robert  Moore,  the  elder,  his  heirs  or  assigns,  grant 
unto  the  survivors  of  them  the  said  Robert,  James,  and  Mary, 
Moore,  and  to  such  other  person  as  the  said  survivors  should 
nominate,  the  premises ;  to  hold  to  the  survivors  of  them,  the 
said  Robert,  James,  and  Mary,  Moore,  and  such  other  person  as. 
the  said  survivors  should  nominate,  for  and  during  the  natural 
lives  of  such  two  of  them,  the  said  Robert,  James,  and  Mary, 
Moore,  as  should  happen  to  survive,  and  for  the  life  of  such  third 
person  as  the  said  survivors  of  them,  the  said  Robert,  James, 
and  Mary,  Moore,  should  nominate ;  and  for  the  life  of  the 
longest  liver  of  them,  for  their  natural  and  respective  lives  suc- 
cessively, and  not  jointly,  at,  for,  and  under  the  like  rent, 
covenants  and  conditions,  as  were  therein  contained  and  reserved ; 
and  moreover  it  was  mutually  granted  and  agreed,  that  in  such 
grant  to  be  made  by  Lord  Foley,  his  heirs  or  assigns,  unto 

t  Swinburne  v.  Milhum  (1884)  9  Ap.  Ca.  844,  850,  54  L.  J.  Q.  B.  6. 
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Bobert  Moore,  the  elder,  his  heirs  or  assigns  (in  trust,  as  afore-  Moorb 
said)  it  should  be  covenanted  and  agreed,  that  when  and  as  often  folet. 
as  any  one  of  the  said  three  persons,  for  whose  lives  the  said 
grant  should  be  made,  should  happen  to  die,  then  the  *survivor8  [  *2S3  ] 
of  them  should  within  one  year  after  the  death  of  such  one  per- 
son pay  to  Lord  Foley,  his  heirs  or  assigns,  the  sum  of  421,  6«. ; 
and  surrender  the  grant  then  in  being;  and  Lord  Foley,  his 
heirs  and  assigns,  should  upon  the  payment  of  the  said  money 
and  surrendering  up  of  such  grant  at  the  request  and  charges 
of  the  said  survivors  of  such  lessees  execute  another  grant  unto 
the  said  survivors  of  such  lessees  for  and  during  the  lives  of  such 
two  of  the  said  persons  as  should  be  then  living  and  for  the  life 
of  such  other  person  as  the  said  survivors  of  the  said  lessees 
should  nominate  under  the  like  rent,  covenants,  provisoes,  and 
conditions  as  were  therein  contained  :  provided,  that,  when  any 
two  of  such  persons,  for  whose  lives  such  grant  should  happen 
to  be  made,  should  happen  to  die  within  one  year,  and  before 
such  new  grant  ought  to  be  made  according  to  the  true  meaning 
of  the  said  lease,  then  the  survivor  of  such  lessees  should  within 
one  year  next  after  the  death  of  such  second  person  of  the  said 
three  persons,  for  whose  lives  such  grant  should  be  made,  pay  to 
Lord  Foley,  his  heirs  or  assigns,  the  sum  of  102Z.  6«. ;  and  that 
Lord  Foley,  his  heirs  or  assigns,  should  upon  receipt  of  the  said 
money  and  surrendering  up  of  the  grant  then  in  being  at  the  re- 
quest and  charges  of  such  surviving  lessee  execute  another  grant 
unto  such  surviving  lessee  for  the  lives  of  such  surviving  lessee 
find  of  such  two  other  persons  as  such  surviving  lessee  should 
nominate,  at,  for,  and  under,  the  like  rents,  covenants,  and  con- 
ditions, as  were  therein  mentioned  and  contained :  Provided, 
that,  if  at  any  time  Robert  Moore,  the  elder,  his  heirs  or  assigns, 
should  upon  the  death  of  any  one  or  more  of  them,  the  said 
Bobert,  James,  and  Mary  Moore  neglect  or  refuse  to  pay  to  Lord 
Foley,  his  heirs  or  assigns,  the  said  respective  sums,  or  to  sur- 
render the  grant  then  in  being,  and  accept  a  new  grant,  it  might 
be  lawful  for  Lord  Foley,  his  heirs  and  assigns,  to  enter,  and 
hold,  until  he  and  they  should  have  received  the  said  several  and 
respective  sums  with  interest ;  and  then  he  and  they  should  make 
such  grants,  &c.  as  he  and  they  ought  to  have  made,  if  the 
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MooBE      money  had  been  paid  at  the  time :  Provided,  that,  if  the  heir  of 
FoLBT.       Lord  Foley  should  be  within  age  at  the  time,  when  the  new  grant 
should  be  made,  no  entry  should  take  place  till  a  month  after  he 
should  have  attained  his  age. 

Lord  Foley  died  in  1766.  .  Robert  Moore,  the  younger,  one  of 
the  lives,  died  upon  the  7th  of  July,  1798.  Upon  his  decease 
James  Moore  applied  for  a  renewal  according  to  the  covenants  to 
[  •234  ]•  *  Andrew  Foley,  devisee  in  trust  of  the  last  Thomas,  Lord  Foley. 
No  renewal  could  then  be  made :  the  present  Lord  Foley  being 
under  twenty-one  ;  but  an  Act  of  Parliament  was  passed  enabling 
Andrew  Foley  to  grant  and  renew  leases.  In  April,  1796,  before 
any  renewal  Mary  Moore,  another  of  the  lives,  died.  Upon  her 
death  James  Moore  applied  to  have  two  new  lives  added ;  offering 
to  pay  two  fines  of  42{.  6s.  each.  The  parties  differing  as  to  the 
proper  covenants  to  be  inserted  in  the  new  lease,  the  bill  was 
filed  by  James  Moore ;  and  a  decree  was  made ;  referring  it  to 
the  Master  to  settle  a  lease. 

An  exception  was  taken  by  the  defendant  to  the  Master's 
report,  approving  a  lease  containing  a  covenant  for  perpetual 
renewal :  viz. 

When  and  as  often  as  any  one  of  the  said  three  persons,  for 
whose  lives  the  said  grant  shall  be  made,  shall  die.  Lord  .Foley, 
his  heirs  or  assigns,  shall  within  one  year  upon  payment  of 
421,  68,  and  surrender  of  the  grant  then  in  being  execute  another 
grant  to  James  Moore,  his  heirs  or  assigns,  for  the  lives  of  the 
two  survivors  and  such  other  person  as  James  Moore,  his  heirs 
or  assigns,  shall  nominate,  under  the  like  rents,  covenants,  pro- 
visoes, and  conditions,  as  are  herein  contained ;  and  in  case  two 
such  persons  die  within  one  year,  before  such  grant,  then  within 
one  year  after  the  death  of  the  second  of  the  three  persons,  for 
whose  lives  the  said  grant  shall  be  made,  Lord  Foley,  &c.  shall 
on  payment  of  102Z.  6s,  and  surrender,  execute  a  new  grant  for 
the  lives  of  the  survivor  and  such  two  other  persons,  as  should  be 
nominated,  at,  for,  and  under,  the  like  rents,  covenants,  and 
conditions,  &c. 

Mr.  Lloyd  and  Mr,  Lewis  in  support  of  the  exception,  in- 
sisted, the  rule  is  now  established,  that  a  general  covenant  for 


1801.    CH,    6  YESEY,  234—285.  27?j 


renewal,  subject  to  the  like  covenants,  &c.  is  exclusive  of  the       Moobe 
general  covenant  for  renewal :  and  the  Court  will  not  without       folet. 
the  strongest  words  insert  so  unreasonable  a  covenant.    They 
relied    on   Tritton  v.  Footed  and  the  note  there,  Rmsell  v. 
Darwin.  I 

Mr,  Richards  and  Mr,  Cooke,  for  the  report : 

These  cases  do  not  apply  to  this.  The  general  principle  until  [  235  ] 
the  decision  of  Tritton  v.  Foote  and  the  case  before  Lord  Camden 
was  to  make  these  leases  perpetually  renewable.  But  there  are 
two  covenants 'in  this  grant :  which  distinguish  this  case.  The 
second  covenant  puts  it  out  of  all  doubt.  The  covenant  now 
proposed  is  the  very  covenant,  for  which  they  have  stipulated. 
This  lease  has  been  always  considered  as  perpetually  renewable 
from  the  very  first  grant ;  which  was  in  1662  ;  and  several  in- 
stances have  been  found. 

Mr.  Lloyd,  in  reply : 

The  practice  is  not  material :  this  construction  upon  these 
covenants  being  very  modem.  Upon  what  ground  were  these 
cases  determined,  except  this ;  that  such  a  covenant  is  unreason- 
able? The  covenant  for  renewal  was  included  under  the  general 
words  in  those  cases.  It  is  very  difficult  to  collect  the  intention 
from  these  words ;  and  the  Court  will  require  the  clearest  inten- 
tion for  this  purpose ;  which  is  in  effect  giving  away  the  estate. 

The  Master  of  the  Eolls: 

In  the  first  part  of  this  lease  nothing  is  stated  but  the  premises,  jffft/  ri. 
the  lives,  for  which  they  are  granted,  and  the  rent  payable.  If 
it  rested  there,  the  lease  would  be  at  an  end,  when  those  lives 
dropped.  Then  comes  the  first  provision  for  renewal.  If  it 
rested  upon  that,  it  would  be  a  covenant  for  renewal  upon  the 
dropping  of  the  first  life  only ;  and  the  moment  they  had  got  a 
new  life  in  the  place  of  that  one  that  covenant  would  have  been 
completely  satisfied;  unless  they  could  insist,  that  the  words 
"  under  the  like  rent,  covenants  and  conditions,"  were  meant  to 
include  that  covenant  for  renewal ;  and  that  in  the  second  lease 

t  2  Br.  0.  C.  636.  t  2  Br.  C.  C.  639,  note. 
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MooBE  a  farther  covenant  for  renewal  should  be  inserted.  Bat  it  does 
FoLST.  ^^^  ^^P  there.  They  go  on  to  make  this  stipulation  with  regard 
to  the  covenant  to  be  inserted  in  that  new  lease,  to  supply  the 
first  life,  that  should  drop ;  that  ''in  such  grant/'  (that  is  the 
grant  to  fill  up  a  new  life  in  the  room  of  that  first  dropping)  it 
should  be  covenanted  and  agreed,  that  when  and  as  often  as  any- 
one of  the  said  three  persons,  for  whose  lives  the  said  grant 
should  be  made,  should  happen  to  die,  another  grant  should  be 
made  for  the  lives  of  the  survivors  and  such  other  person  as 
[  ^236  ]  should  *be  nominated,  under  the  like  rent,  covenants,  provisoes 
and  conditions,  as  were  therein  contained.  The  mode  adopted  is 
not  by  providing  directly,  how  long  these  renewals  should  go  on, 
but  by  a  covenant  with  regard  to  the  renewal,  to  be  introduced 
into  the  second  lease.  Then  follows  the  provision  for  the  case  of 
two  of  them  dying  within  a  year. 

This  is  all,  that  relates  to  the  farther  renewal.  The  first  agree- 
ment is,  that  this  stipulation  shall  be  inserted  in  such  grant ; 
that  is,  the  grant,  that  was  to  be  made  upon  the  dropping  of  the 
first  life ;  and  consequently  the  introduction  of  this  stipulation 
into  that  would  have  the  effect  of  entitling  the  lessee  to  a  renewal 
upon  the  death  of  everyone  of  the  three  persons  comprised  in  the 
second  grant.  I  lay  out  of  consideration  the  first  lease.  The 
second  wiH  become  in  the  nature  of  an  original  lease ;  when 
there  is  a  grant  for  three  lives,  with  this  stipulation  to  be  intro- 
duced into  it ;  that  when  anyone  of  the  three  dies,  a  new  lease 
shall  bd  granted  for  the  lives  of  the  survivors  and  a  new  life. 
Does  that  carry  it  further  than  the  lives  of  the  three  persons  ; 
whose  names  shall  be  contained  in  that  second  grant  ?  I  am  of 
opinion  it  does  not.  There  is  no  stipulation  for  any  ulterior 
event;  and  there  are  no  general  words.  The  words  are  not 
"  from  time  to  time  "  as  in  Fumival  v.  Crew ;  t  upon  which 
words  Lord  Hardwiceb  laid  great  stress ;  as  amounting  to  an 
obligation  to  fill  up  lives  upon  the  dropping  at  any  time :  but 
this  covenant  extends  no  farther  than  to  introduce  this  very 
stipulation  into  this  one  new  grant ;  and  as  to  the  lives  only,  to 
be  contained  in  that  grant.  But  the  plaintiff  wants,  not  to  have 
it  introduced  into  this  first  grant,  after  the  original  one,  but  to 
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have  a  stipulation  for  the  same  proviso  in  the  subsequent  grant ;  moobe 
and  if  it  is  necessary  to  introduce  it  in  the  next,  it  must  be  in  yolzy 
infinitum^  upon  this  principle  ;  that  I  can  find  out  in  the  first  a 
clear  intention  for  a  perpetual  renewal.  Otherwise  I  cannot 
carry  it  farther  than  the  dropping  of  the  three  lives  introduced 
into  the  second  grant.  So  the  plaintiff  upon  the  whole  would 
have  the  benefit  of  four  renewals  :  one  under  the  covenant  in  the 
original  grant :  then  having  got  his  three  Uves  again  he  has  that 
stipulation,  when  any  one  of  them  die.  There  are  no  general 
words  of  any  kind.  They  stop  short  at  that  clause.  *The  cove-  [  ♦237  ] 
nant  is  specific,  to  introduce  it  into  such  grant  only.  It  is 
identified  and  ascertained  by  what  is  stipulated  immediately  be- 
fore, that  it  is  the  grant  upon  the  dropping  of  the  first  life ;  and 
farther,  that  it  extends  to  the  three  lives  to  be  filled  up,  and  no 
others.  There  is  not  a  word  expressing,  that  it  was  the  intention 
of  the  parties,  that  it  should  be  renewable  for  ever.  I  am  per- 
fectly at  a  loss  to  discover  a  ground  for  that  intention ;  as  they 
have  expressed  it.  Possibly  their  intention  was  for  a  perpetual 
renewal :  but  it  is  not  expressed :  nor  are  there  any  general 
words  from  which  such  intention  can  be  collected. 

I  agree  with  the  late  Master  of  the  Bolls  in  Baynham  v. 
Guy* 8  Hospital,' f  who  says, J  "I  collect  therefore  from  these 
cases  this ;  that  the  Courts,  in  England  at  least,  lean  against 
construing  a  covenant  to  be  for  a  perpetual  renewal ;  unless  it  is 
perfectly  clear,  that  the  covenant  does  mean  it.  Furnival  v. 
Cr«r,§  which  is  relied  on  in  Cooke  v.  Booth, \\  had  clear  words 
for  a  perpetual  renewal ;  which  made  it  impossible  to  construe  it 
otherwise." 

There  being  no  clear  words  in  this  case,  nor  any  words  relative 
to  perpetual  renewal,  but  the  parties  themselves  having  limited 
it,  the  question  is,  whether  the  proviso,  that  the  renewal  shall  be 
under  the  same  rents,  covenants,  and  conditions  as  the  first 
lease  shall  in  the  absence  of  more  positive  stipulation  amount 
to  a  perpetual  renewal.  Upon  Tritton  v.  Foote  and  Russell  v. 
Darwin  I  am  bound  to  hold,  that  a  covenant  for  renewal  under 
the  same  covenants  does  not  include  the  covenant  to  renew,  but 

t  3  R.  R.  96  (3  Yes.  295).  §  3  Atk.  83. 
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MooBB      that  it  means  only  a  second  lease,  not  a  perpetuity  of  leases. 

Foley.  As  to  Cooke  v.  Boothf  that  was  not  determined  upon  the  ground, 
that  a  covenant  for  renewal  did  operate  inclusively  of  that  cove- 
nant :  but  Lord  Mansfield  goes  almost  entirely  upon  the 
conduct  of  the  parties :  repeated  renewals  ha\dng  been  made. 
'  With  regard  to  that  mode  of  construing  an  instrument  I  refer  to 
Baynham  v.  Guy's  Hospital ;  where  the  Master  of  the  Bolls 
strongly  protests  against  it.  I  cannot  hold,  that  it  is  perfectly 
clear,  this  covenant  means  a  perpetual  renewal:  on  the  con- 
trary the  parties,  if  they  meant  to  rest  upon  anything  as  a  cove- 

[  •238  ]  nant  for  perpetual  renewal,  must  *have  rested  upon  the  words 
''  under  the  like  rents,  covenants,  and  conditions ;  "  and  prob- 
ably they  did ;  for  the  original  lease  was  in  1759 ;  at  which 
period  these  determinations  had  not  taken  place ;  and  it  might 
have  occurred  to  those,  who  prepared  the  lease,  that  it  would  be 
sufficient.  For  the  reasons  I  have  given,  even  if  the  acts  of  the 
parties,  which  are  said  to  have  been  upon  this  foundation  of  a 
perpetual  renewal,  were  in  evidence  before  me,  I  should  not  act 
upon  them  ;  for  certainly  that  is  not  a  very  legal  mode  of  con- 
struction ;  that  a  man  having  done  an  act  without  being  bound 
to  do  it,  or  from  mistake,  shall  therefore  be  bound  for  ever  with- 
out the  power  of  retracting. 

I  think,  this  plaintiff  is  entitled  to  word  one  of  his  covenants  a 
little  differently  from  what  he  would,  if  he  had  not  conceived  he 
had  this  right.  He  is  entitled  to  have  a  renewal  as  often  as  any 
of  the  lives  drop ;  not  merely  the  first.  He  is  entitled  to  have 
the  two  new  lives  put  in,  and  to  have  a  renewal  upon  everyone  of 
them;  not  merely  upon  the  first;  as  he  has  now  shaped  his 

covenant. 

Tlie  exception  was  allowed. 
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HANSON  V.   GEAHAM.t  isoi. 

(6  Veeey,  239—250  )  "^^JUJ:  ^' 

The  word  ''wlion"  in  a  will,  alone  and  unqualified,  ia  conditional:    ^^^  ^*^^ 
but  it  may  be  controlled  by  expressions  and  circumstances :  so  as  to   ^*^^^»  ^ 
postpone  payment  or  possession  only,  and  not  the  vesting :  as,  where        [  239  J 
the  interest  of  the  legacy  in  the  interval  was  directed  to  be  laid  out  at 
the  discretion  of  the  executors  for  the  benefit  of  the  legatees,  it  vested 
immediately. 

Distinction  between  a  legacy  at  twenty-one  and  payable  at  twenty- 
one,  borrowed  from  the  Civil  Law  but  disapproved. 

James  Graham  by  his  will,  dated  the  18tb  of  March,  1771, 
gave  to  Mary  Hanson,  Thomas  Hanson,  and  Bebecca  Graham 
Hanson,  the  three  children  of  his  daughter  Mary  Hanson,  5001. 
a-piece  of  4  per-cent.  Consolidated  Bank  Annuities,  when  they 
should  respectively  attain  their  ages  of  twenty-one  years  or  day 
or  days  of  marriage,  which  should  first  happen,  provided,  it  was 
with  such  consent  of  his  executors  and  trustees,  as  therein 
mentioned ;  and  he  declared,  his  mind  and  will  was,  that  the 
interest  of  said  several  5002.  amounting  in  the  whole  to  1,50C{. 
4  per  cent.  Consolidated  Bank  Annuities,  so  given  to  his  three 
grand-children,  as  aforesaid,  as  often  as  the  same  should  become 
due  and  payable,  should  be  laid  out  at  the  discretion  of  his 
executors  and  trustees  in  such  manner  as  they  or  the  survivor  of 
them  should  think  proper  for  the  benefit  of  his  said  grand- 
children, till  they  should  attain  their  respective  ages  of  twenty- 
one  years  or  day  or  days  of  marriage,  and  to  and  for  no  other 
use,  intent,  or  purpose,  whatsoever ;  and  after  devising  his  real 
and  leasehold  estates,  and  giving  two  legacies  of  102.  each,  he 
gave  all  the  residue  of  his  personal  estate  to  his  son  Isaac 
Graham  ;  and  appointed  him  sole  executor. 

The  testator  died  soon  after  the  execution  of  his  will.  After- 
wards, in  1774  Bebecca  Graham  Hanson  died  intestate  at  the 
age  *of  nine  years ;  leaving  her  mother  and  her  brother  Thomas  L  *240  ] 
Hanson  and  her  sister  Mary  Goates  surviving.  The  mother 
died ;  and  bequeathed  all  her  personal  estate  to  her  son  Thomas 
Hanson ;  and  appointed  him  executor. 

The  bill  was  filed  by  Thomas  Hanson  and  Mary  Coates  against 

t  Fox  V.  Fox  (1875)  L.  E.  19  Eq.  286. 
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Hanson      Isaac  Graham  for  an  account  of  what  was  due  in  respect  of 


V. 


GsAHAH.     Bebecca  Graham  Hanson's  legacy  of  5002.  &c. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  plaintiffs.     *     * 
Mr.  RbmiUy  and  Mr.  Martin,  for  the  defendant.     *     * 

Mr.  Richards,  in  reply. 

[The  arguments  of  counsel  and  the  cases  cited  by  them  su£S- 
ciently  appear  from  the  judgment  of  the  Master  op  the  Bolls.} 

July  8.       The  Master  of  the  Eolls  : 

The  question  is,  whether  this  legacy  vested.  It  is  contended 
[  '243  ]  for  the  plaintiffs,  that  it  did  vest,  upon  *two  grounds ;  Ist.  they 
say,  it  would  have  been  vested;  supposing,  there  was  nothing 
more  than  the  words,  with  which  the  clause  begins  ;  and  that  if 
it  rested  upon  a  legacy,  when  the  legatee  should  attain  the  age 
of  twenty-one  or  marriage,  it  is  now  settled,  that  these  words 
give  a  vested  interest ;  and  that  is  established  by  May  v.  Wood ;  t 
and  undoubtedly  a  proposition  is  there  laid  down  ;  which  would 
have  the  effect  of  making  this  a  vested  legacy ;  if  it  is  true  in 
the  extent  there  stated.  The  proposition  is  there  laid  down  very 
broadly  and  generally  by  the  late  Master  of  the  Bolls  ;  that  all 
the  cases  for  half  a  century  upon  pecuniary  legacies  have 
determined  the  word  "  when,"  not  as  denoting  a  condition 
precedent,  but  as  only  marking  the  period,  when  the  party  shall 
have  the  full  benefit  of  the  gift ;  except  something  appears  upon 
the  face  of  the  will  to  shew,  that  his  bounty  shall  not  take  place 
unless  the  time  actually  arrived. 

This  proposition  is  stated  so  broadly  and  generally,  that  I 
rather  doubt  the  correctness  of  the  report.  Considering  the  well- 
known  diligence  of  the  late  Master  of  the  Bolls  in  examining 
cases,  and  his  uncommon  accuracy  in  stating  the  result  of  thern^ 
he  would  hardly  have  drawn  this  conclusion  from  an  examination 
of  the  cases  ;  for  no  case  has  determined,  that  the  word  ''when,'^ 
as  referred  to  a  period  of  life,  standing  by  itself,  and  unqualified 
by  any  words  or  circumstances,  has  been  ever  held  to  denote 
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merely  the  time,  at  which  it  is  to  take  effect  in  possession  ;  but  Hakbox 
standing  so  unqualified  and  uncontrolled  it  is  a  word  of  condition ;  qbahaic. 
denoting  the  time,  when  the  gift  is  to  take  effect  in  substance. 
That  this  is  so,  is  evident  upon  mere  general  principles ;  for  it  is 
just  the  same,  speaking  of  an  uncertain  event,  whether  you  say 
"when  "  or  "  if  "  it  shall  happen.  Until  it  happens,  that,  which 
is  grounded  upon  it,  cannot  take  place.  In  the  Civil  Law  the 
words  "Cum"  and  "Si,"  as  referred  to  this  subject, are  precisely 
equivalent;  and  from  that  law  we  borrow  all,  or  at  least  the 
greatest  part,  of  our  rules  upon  legacies;  and  particularly  the 
rule  upon  the  subject  immediately  under  consideration  in  that 
case,  with  reference  to  the  words,  by  which  a  testator  denotes  his 
intention  as  to  the  gift  taking  effect,  or  taking  effect  in  possession. 
In  the  Digestf  it  is  thus  laid  down : 

*"  Si  Titio,  cum  is  annorum  quatuordecim  esset  factus,  [  •244  ] 
legatus  fuerit,  et  is  ante  quatuordecimum  annum  decesserit, 
vemm  est,  ad  hseredem  ejus  legatum  non  transire :  quoniam  non 
solum  diem,  sed  et  conditionem  hoc  legatum  in  se  continet ;  si 
effectus  esset  annorum  quatuordecim.  Qui  autem  in  rerum 
natura  non  esset,  annorum  quatuordecim  non  esse  non 
intellegeretur.  Nee  interest  utrum  scribatur:  si  annorum 
quatuordecim  factus  erit,  an  ita :  cum  priore  scriptura  per 
conditionem  tempus  demonstratur  ;  sequenti  per  tempus 
conditio :  utrubique  tamen  eadem  conditio  est." 

It  is  very  true:  the  word  "  when,"  not  so  standing  by  itself, 
but  coupled  with  other  expressions  or  circumstances,  that  have 
a  reference  to  the  time,  at  which  the  possession  of  the  thing  is  to 
take  place,  has  been  held  by  the  civil  law  not  to  have  so  absolute 
a  sense  that  it  cannot  possibly  be  controlled.  Another  passage 
in  the  Digest  t  is  thus  expressed : 

"  Seius  Satuminus  Archigubemus  ex  classe  Britanica  testa- 
mento  fiduciarium  reUquit  heredem  Yalerium  Maximum  trierar- 
ehnm:  a  quo  petiit  ut  filio  suo  Seio  Oceano,  cum  ad  annos 
sedecim  pervenisset,  hereditatem  restitueret.  Seius  Oceanus, 
antequam  impleret  annos,  defunctus  est." 

Then  it  states,  that  a  claim  was  made  by  the  uncle  of  Seius,  as 
next  of  kin,  which  was  resisted  by  the  fiduciary  heir,  who  con- 

t  Lib.  36,  tit.  2,  s.  22.  |  Lib.  36,  tit.  1,  b.  46. 
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Hakson      tended,  that,  as  Seius  had  not  lived  to  the  age  of  sixteen,  it  was 


r. 


Gbahak.     not  vested.    The  opinion  is  this : 

'^  Si  Seius  Oceanus,  cui  fideicommissa  hereditas  ex  testamento 
Seii  Satumini,  cum  annos  sedecim  haberet,  a  Yalerio  Maximo 
fiduciario  herede  restitui  debet,  priusquam  praefinitom  tempus 
setatis  impleret,  decessit :  fiduciaria  hereditas  ad  enm  pertinet, 
ad  quem  castera  bona  Oceani  pertinuerint :  quoniam  dies 
fideicommissi  vivo  Oceano  cessit :  scilicet  si  prorogando  tempus 
solutionis,  tutelam  magis  heredi  fiduciario  permisisse,  quam 
incertum  diem  fideicommissi  constituisse,  videatur." 
[  245  J  This  distinction  was  transferred  from  the  civil  law  to  ours ;  at 

least  BO  far  clearly  as  regards  pecuniary  legacies.  In  the  case 
cited,  Stapleton  v.  Ckeales,^  it  was  clearly  held,  that  the  expressions 
"  at  twenty-one,"  or  "  if,"  or  "  when,"  he  shall  attain  twenty- 
oue,  were  all  one  and  the  same ;  and  in  each  of  those  cases  if 
the  legatee  died  before  that  time,  the  legacy  lapsed.  I  do  not 
find  any  case,  in  which  this  position  has  ever  been  contradicted. 
In  Fonnereau  v.  Fonnereau  J  it  was  clear,  if  it  had  stood  upon 
the  first  part  of  that  bequest,  it  would  have  been  held  not  vested. 
Lord  Hardwicee  rests  entirely  upon  the  subsequent  words,  as 
controlling  the  word  **  when ; "  as  it  would  have  operated, 
standing  alone.  That  will  sets  out  precisely  as  this  does ;  but 
when  it  went  on  with  words,  making  the  intention  clear,  giving 
interest  for  his  education,  with  a  power  to  the  trustees  to  lay  out 
any  part  of  the  principal  to  put  him  out  apprentice,  and  the 
remainder  to  be  paid  to  him,  when  he  should  attam  the  age  of 
twenty-five,  it  was  clear,  upon  the  whole  nothing  but  the  pay- 
ment was  postponed. 

A  distinction  has  been  introduced  betweJBn  the  effect  of  giving  a 
legacy  at  twenty-one  and  a  legacy  payable  at  twenty-one.  That 
is  also  borrowed  from  the  civil  law.     The  Code§  thus  states  it : 

**  Ex  his  verbis,  do  legOiElise  Severinse  filise  mesB,  et  Secund® 
decem :  quse  legata  accipere  debebit,  cum  ad  legitimum  statum 
pervenerit :  non  conditio  fideicommisso  vel  legato  inserta :  sed 
petitio  in  tempus  legitimes  sstatis  dilata  videtur :  " 

For  there  the  words  were,  that  the  time  of  payment  was  to  be 
at  her  legitimate  age : 

+  Pre.  Ch.  317  ;  2  Vem.  673.  §  Cod.  Lib.  6.  tit.  53,  b.  5. 
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Et   ideo  si   iBlia    Severina   filia   testatoriB,  cui   legatam     hakson 
relictum  est,  die  legati  cedente,  via  functa  est :  ad  heredem  suum     gbahaji. 
actionem  transmisit;  scilicet  ut  eo  tempore  solutio  fiat,  quo 
Severina,  si  rebus  bomanis  subtracta  non  fuisset,  vicessimum 
qointnm  annum  eetatis  implesset/' 

This  distinction  however  has  been  held  by  some  Equity  Judges 
altogether  without  foundation  ;  and  by  others  it  has  been  treated 
*a8  too  refined.  Lord  Keeper  Wright,  in  Yates  v.  Fettiplace,\  [*24a] 
alluding  to  the  distinction  in  Godolphin  and  Swinburne  from  the 
Civil  Law,  declared  it  altogether  without  foundation*.  Lord 
CowpER  acknowledged,  that  it  was  at  least  a  refinement :  but  he 
thought,  it  was  now  well  established.  Lord  Hardwicee  likewise 
said,  it  was  originally  a  refinement.  But  in  what  did  that  refine- 
ment consist?  It  was  not  in  holding,  that  it  should  not  vest 
before  the  age  of  twenty-one,  but  in  holding,  that  it  should  vest, 
though  the  party  should  not  attain  that  age :  their  opinion  being, 
that  it  should  not  vest.  Then  why  should  we  refine  upon  a  re- 
finement by  deviating  still  more,  and  holding  arbitrarily,  that  the 
word  "  when  "  standing  by  itself  does  not  import  condition ;  I 
say,  that  standing  by  itself  it  does  import  condition ;  and  it 
requires  other  words  to  shew,  it  was  meant  to  defer  payment. 
But  according  to  the  report  of  the  judgment  in  May  v.  Wood  X  it 
is  quite  the  reverse ;  that  standing  alone  it  imports  delay  of 
payment;  and  other  words  are  necessary  to  shew  a  condition. 
That  is  a  distinction  upon  a  distinction  ;  which  original  distinc- 
tion has  by  several  great  Judges  been  held  to  have  been  originally 
a  refinement.  The  only  cases  alluded  to  in  May  v.  Wood  are 
cases  of  real  estate ;  beginning  with  Boraston's  case ;  §  and 
ending  with  Doe  v.  Lea.\\  The  principle  of  them  all  is  stated  by 
Lord  Mansfield  in  Goodtitle  v.  Whitby^  in  a  way,  that  renders 
them  perfectly  consistent  with  the  opinion  I  entertain  as  to 
the  word  **  when,"  standing  by  itself,  unqualified  and  uncontrolled. 
Lord  Mansfield  there  lays  down  these  rules  of  construction  : 

"  Ist,  Wherever  the  whole  property  is  devised,  with  a  particular 
interest  given  out  of  it,  it  operates  by  way  of  exception  out  of  the 
absolute  property :  " 

t  Pw.  Ch.  140;  2  Vem.  416.  ||  1  R.  B.  631  (3  T.  E.  41). 

J  3  Br.  C.  C.  471.  f  1  Bur,  228. 

i  3  Go.  Bep.  16. 
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Hanson  "  2dly,  Where  an  absolute  property  is  given,  and  a  particular 

Gbahah.  interest  in  the  mean  time,  as  until  the  devisee  shall  come  of 
age,  &c.  and  when  he  shall  come  of  age,  &c.  then  to  him,  &c. 
the  rule  is,  that  that  shall  not  operate  as  a  condition  precedent, 
but  as  a  description  of  the  time,  when  the  remainder-man  is  to 
take  in  possession." 
[  247  ]  There  could  be  no  doubt  of  the  intention  there.    Every  thing 

was  given  to  the  trustees  for  the  benefit  of  the  infant.  He  was 
entitled  ultimately  to  have  the  whole.  The  reason  of  giving  to 
the  trustees  in  the  mean  time  evidently  was,  that  he  was  not 
intended  to  have  the  possession  and  management  until  the  age 
of  twenty-one. 

Upon  exactly  the  same  ground  was  Boraston's  case.  It  was 
not  alleged  in  that  case,  that  these  were  not  words  of  contingency 
taken  by  themselves :  but  it  was  said,  you  must  model  these  unapt 
words :  so  as  to  get  at  the  intention  from  the  whole  will.  The 
evident  intention  was  to  defer  payment  for  a  particular  purpose; 
as  if  he  had  calculated,  how  many  years  it  would  take  to  pay  off 
his  debts,  and  in  how  many  years  Hugh  Boraston  would  attain 
the  age  of  twenty-one ;  and  if  given  to  the  executors,  with 
remainder  to  him  at  twenty-one,  it  would  be  clear  vested 
remainder.  The  Court  approves  that  argument  of  the  counsel ; 
but  does  not  say,  that  **  when,"  standing  by  itself,  would  not 
have  made  a  condition.  So,  in  Manfield  v.  Dugard  t  it  was  clear 
the  testator  meant  to  postpone  the  enjoyment  of  the  son  for  the 
sake  of  the  antecedent  benefit  of  the  wife :  but  he  clearly  meant 
a  vested  remainder,  not  contingent,  whether  the  son  should  take 
any  benefit  at  all  in  the  estate.  But  that  makes  a  very  different 
question  from  this ;  whether,  where  there  is  no  precedent  estate,  no 
purpose  whatsoever,  for  which  the  enjoyment  was  to  be  postponed, 
you  shall  say,  the  enjoyment  only  is  to  be  postponed.  So  in  Doe 
V.  Lea  the  devisee  was  intended  to  have  the  whole  benefit :  but 
trustees  were  interposed,  to  keep  the  management  of  the  estate, 
until  he  should  attain  the  age  of  twenty-four ;  with  a  charge  out 
of  the  rents  and  profits  to  keep  the  buildings  in  repair.  There 
was  a  reason  for  postponing  the  possession ;  and  it  was  evident, 
nothing  but  the  enjoyment  was  intended  to  be  postponed.  It 
was  not  a  bare  devise  to  him,  when  he  should  attain  twenty-four. 

t  1  Eq.  Ca.  Ab.  195. 
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If  those  cases  therefore  had  occurred  as  to  pecuniary  legacies      Hanbok 
there  is  no  ground  to  say,    the  decision  ought  to   have  been     qbahav. 
different ;  for  from  the  very  same  circumstances  and  expressions 
it  might  be  collected,  that  the  word  ''  when  "  was  used,  not  as  a 
condition,  but  merely  to  postpone  the  enjoyment ;  the  possession 
*in  the  mean  time  being  disposed  of  in  another  way.    It  is      [  *24S  j 
impossible,  that  Lord  Mansfield,  and  there  is  nothing  in  his 
jndgm^it  indicating  it,  could  have  considered  the  word  ''when" 
standing  by  itself,  as  other  than  a  word  of  condition.    It  is 
impossible  ;  for  only  two  days  before,  in  Goss  v.  NeUonf  having 
occasion  to  speak  of  legacies,  upon  a  note  of  hand,  which  he 
compared  to  the  case  of  a  legacy,  he  says,  ''  but  if  the  time  is 
amiexed  to  the  substance  of  the  gift,  as  a  legacy,  if,  or  when,  he 
shall  attain  twenty-one,  it  will  not  vest,  before  that  contingency 
happens."     He  considered  "  when  "  precisely  the  same  as  "  if." 

Love  V.  UEstrangeX  seems  to  have  been  considered  a  strong 
authority  for  holding  "  when  "  to  operate  conditionally.  The  late 
Lord  Chancellor  was  so  strongly  impressed  with  the  idea  he  had 
thrown  out  at  an  early  period  in  Monkhome  v.  Holme, ^  that  he 
found  it  difficult  to  account  for  it  otherwise  than  upon  the 
dbtinction  as  to  a  residue  ;  which  the  late  Master  of  the  Bolls 
in  Booth  v.  Booth  acknowledged  there  might  be.  But  it  was  not 
necessary  to  resort  to  that;  for  Love  v.  U Estrange  may  be 
warranted  upon  the  principles  laid  down  in  Goodtitle  v.  Whitby. 
It  was  not  a  simple,  unqualified,  gift ;  but  there  were  many 
circumstances  to  shew,  that  Walter  Nash  was  meant  to  have  the 
benefit  absolutely ;  and  that  the  enjoyment  only  was  postponed  ; 
the  testator  giving  it  to  trustees  in  the  mean  time ;  and  applying 
a  reason  for  withholding  the  enjoyment  from  this  minor ;  that 
he  wished  him  to  foUow  his  trade  as  a  journeyman ;  with  which 
object  he  naturally  thought  that  fortune  would  interfere ;  and 
therefore  he  postpones  the  enjoyment  of  it  until  the  age  of 
twenty-four.  But  he  gives  it  to  trustees  entirely  and  absolutely 
for  the  benefit  of  Walter  Nash  ;  to  improve  it  for  his  benefit ;  to 
transfer  the  whole  to  him,  when  he  arrives  at  that  age :  and  to 
make  him  a  certain  allowance  in  the  mean  time.  That  is  very 
different  from  a  simple  bequest  to  him,  when  twenty-four ;  for  if 

t  1  Butt.  226.  $  3  Br.  P.  C.  337.  §  1  Br.  C.  C.  298. 
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Hambom  that  had  been  a  legacy,  it  would  have  been  Beparated  from  the 
Gbauam.  residue  immediately  upon  the  testator's  death  ;  and  most  have 
been  paid  over  to  the  trustees  immediately :  and  they  would  have 
managed  it,  until  the  legatee  had  attained  the  age  of  twenty-four. 
[  249  ]  Upon  the  whole  view  of  the  cases,  and  taking  the  reason  of  the 

doctrine  and  the  origin  of  it  into  consideration,  there  is  no 
ground  whatsoever  for  the  generaUty  of  the  proposition,  which  the 
Master  of  the  Eolls  is  represented  to  have  laid  down  in  May 
V.  Wood,    To  that  proposition  the  following  words  are  added : 

"  And  not,  where  he  has  merely  used  the  word  *  when '  for  the 
sole  purpose  of  postponing  the  time  of  payment." 

If  the  Master  of  the  Bolls  meant  so  to  qualify  his  former 
proposition,  that  I  admit ;  and  have  no  difficulty  in  agreemg 
to  it.  But  it  is  evident,  that  this  is  inaccurately  taken  ;  for  the 
two  parts  of  the  proposition  do  not  accord.  First,  it  is  laid 
down  generally,  '^  that  it  requires  words  to  shew,  *  when '  does 
operate  conditionally  :  "  in  the  latter  part  it  is  stated,  that  if  it 
appears,  *'  when  "  is  used  only  for  postponing  payment,  it  shall 
not  operate  farther.     Nothing  can  be  clearer  than  that. 

In  this  cause  therefore  I  should  have  determined  against  the 
plaintiffs ;  if  it  stood  merely  upon  the  first  words.  But  then  it 
is  contended,  that  they  are  entitled ;  because  interest  is  given ; 
and  that  they  come  within  an  established  rule  of  the  Court ;  that 
though  such  words  are  used  as  would  not  have  vested  the  legacy, 
yet  the  circumstance  of  giving  interest  is  an  indication  of  inten- 
tion, explanatory;  and  denoting,  that  the  testator  meant  the 
whole  legacy  to  belong  to  the  legatee.  On  the  other  side  it  was 
contended,  that  the  interest  is  not  so  given  as  to  bring  it  within 
the  general  rule,  but  what  is  given  is  more  like  maintenance. 
It  is  true,  it  has  been  held,  that  has  not  the  same  effect  as  giving 
interest ;  upon  this  principle ;  that  nothing  more  than  a  main- 
tenance can  be  called  for ;  what  can  be  shewn  to  be  necessary 
for  maintenance :  however  large  the  interest  may  be ;  and 
therefore  what  is  not  taken  out  of  the  fund  for  maintenance 
must  follow  the  fate  of  the  principal ;  whatever  that  may  be.  But 
by  this  wiU  it  is  clear,  the  whole  interest  is  given.  Can  there  be 
any  doubt,  that  in  this  case  all  the  interest  became,  as  it  fell  due, 
the  absolute  property  of  these  infants,  as  separated  altogether 
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from  the  residue?  All,  that  is  left  to  the  trustees,  is  to 
determine,  in  what  manner  it  may  be  best  employed.  It  is  not 
merely  so  much  of  the  interest  as  shall  be  necessary  for  the 
maintenance,  but  the  interest  entirely,  ^separated  from  the 
principal.  It  is  therefore  the  simple  case  of  interest.  It  was 
observed  for  the  defendants,  that  here  is  not  only  the  period  of 
the  age,  but  also  marriage  with  consent ;  and  it  was  asked, 
supposing  any  of  them  had  married  without  the  consent  of  the 
executors,  was  it  to  vest  ?  That  is  just  the  same  question.  If  it 
is  shifted  to  the  question,  whether  it  is  to  be  paid,  if  any  of  them 
married  without  consent,  the  executors  might  say,  no:  the 
period  of  payment  had  not  arrived.  But  marriage  with  consent 
is  not  a  condition  precedent ;  for  at  the  age  of  twenty-one, 
whether  married  with  consent  or  not,  they  would  be  entitled. 
That  therefore,  not  operating  as  a  condition  precedent,  does  not 
make  any  material  distinction.  The  legacy  is  accompanied  with 
an  absolute  gift  of  the  interest ;  which  according  to  the  estab- 
lished rule  has  the  effect  of  vesting  it.  I  am  therefore  of  opinion, 
that  the  plaintiffs  are  entitled. 


Hanson 

r. 
Gbahaic. 


[  •260  ] 


LORD    DURSLEY    v.    FITZHARDINGE 

BERKELEY.f 

(6  Veeey,  251—266.) 

Bill  to  perpetuate  testimony  of  the  le^timaoy  of  the  plaintiffsi  entitled 
in  remainder  in  tail  after  an  estate  for  life:  Demurrer  by  the  seventh 
and  eighth  in  remainder  after  the  plaintiffs  and  the  other  defendants, 
all  infants,  overruled :  any  interest,  however  slight,  being  sufficient 

The  Court  will  not  perpetuate  testimony  of  a  right,  which  may  be 
immediately  barred  by  the  defendant. 

Thb  bill,  filed  by  four  infant  sons  of  Earl  Berkeley  against  his 
two  other  infant  sons  and  against  Admiral  Berkeley  and  his  infant 
son,  stated,  that  Earl  Berkeley  under  the  will  of  Lord  Berkeley  of 
Stratton  is  seised  for  life  of  estates  in  the  county  of  Dorset  with 
remainders  to  his  first  and  other  sons  in  tail  male ;  remainder 
*to  Admiral  Berkeley  for  life,  and  to  his  first  and  other  sons  in 

t  Stoddey  v.  Pannns  (1890)  46  Cb.  D.  51,  67,  69  L.  J.  Ch.  666. 


1801. 
July  7,  9. 


£li>on,  L.C 

[251] 
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tail  male ;  remainder  to  the  testator's  right  heirs.  Earl  Berkeley 
has  six  sons  living :  viz.  the  four  infant  plaintiffs  and  two  infant 
defendants :  the  eldest,  Lord  Dursley,  bom  in  1786 ;  the  second 
in  1788 ;  the  third  in  1789 ;  the  fourth  in  1795 ;  the  fifth  in 
October,  1796  ;  and  the  sixth  in  February,  1800. 

The  bill  proceeded  to  state  pretences,  that  the  plaintiffs  are  not 
the  lawful  issue  of  the  Earl  and  Countess  of  Berkeley ;  alleging, 
that  they  were  not  lawfully  married  until  the  16th  of  May,  1796, 
after  the  birth  of  the  plaintiffs ;  when  the  Earl  was  married 
to  the  Countess  at  Lambeth  church  by  her  maiden  name  of 
Mary  Cole,  spinster ;  and  charged,  that  they  were  married  on 
the  80th  of  March,  1785,  at  the  parish  church  of  Berkeley  in  the 
county  of  Gloucester  by  banns ;  which  were  published,  and  the 
ceremony  performed,  by  the  Reverend  Augustus  Thomas 
Hupsman,  deceased ;  who  was  curate  of  that  parish  at  the  time 
of  the  publication  of  banns,  and  vicar  of  the  parish  at  the  time 
of  the  marriage.  The  second  marriage  was  solemnized  only  as 
an  act  of  caution  and  prudence  in  respect  to  any  children,  that 
might  be  afterwards  bom :  the  first  marriage  having  been  a 
considerable  time  concealed  at  the  request  of  the  Earl ;  and  there 
being  great  reason  at  the  time  the  said  marriage  was  made  pubhc, 
and  the  second  marriage  had,  to  apprehend,  that  the  registry  of 
the  first  marriage  had  been  lost,  and  that  a  difficulty  might 
occur  in  proving  such  marriage  satisfactorily ;  particularly,  as 
Hupsman  was  dead,  and  the  person,  who  officiated  as  clerk  at 
the  ceremony,  and  who  was  one  of  the  subscribing  witnesses  to 
the  marriage,  was  also  dead,  or  not  to  be  found ;  but  which 
registry  and  the  entry  of  the  publication  of  banns  have  lately 
been  found ;  and  as  evidence  the  plaintiffs  charge,  that  the  Earl 
being  desirous,  that- his  marriage  should  be  kept  secret  for  some 
time,  consulted  Hupsman  as  to  the  best  manner  of  celebrating 
it  so  that  it  should  not  be  known  to  his  friends.  Hupsman 
recommended  him  to  be  married  at  the  parish  church  of 
Berkeley  by  banns ;  which  were  accordingly  published,  and  the 
marriage  had,  in  the  presence  of  William  Tudor  and  Bichard 
Browne ;  and  the  entry  was  duly  made  of  the  publication  and 
the  due  registry  of  the  marriage,  signed  by  the  parties  and  the 
witnesses.    The  bill  farther  charged,    that    Hupsman   several 
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times  afterwards  and  prior  to  the  birth  of  the  plaintiff  Lord 
Dursley,  ^informed  several  persons  of  the  marriage ;  and  many 
persons  in  the  neighbourhood  believed  it ;  and  the  Countess 
herself  soon  afterwards  mentioned  it  to  the  Earl  in  the  presence 
of  others ;  and  he  did  not  contradict  her.  The  prayer  of  the  bill 
was,  that  the  testimony  might  be  perpetuated. 

To  this  bill  the  defendants  Admiral  Berkeley  and  his  son  put 
in  a  demurrer;  stating,  that  the  plaintiffs  have  not  by  their 
bill  made  a  case  to  entitle  them  to  have  their  witnesses  examined, 
and  their  testimony  perpetuated  against  the  defendants ;  that  it 
appears  by  the  bill,  that  the  two  other  defendants  are  the  natural 
and  lawful  sons,  bom  in  lawful  wedlock;  and  that  they  are 
tenants  in  tail  male ;  and  the  limitations  to  Admiral  Berkeley 
and  his  first  and  other  sons  in  tail  male  are  posterior  to  the 
estates  in  tail  male  given  to  the  other  defendants ;  and  therefore 
these  defendants  are  not  necessary  parties  to  the  bill,  nor  ought 
to  have  been  made  defendants ;  and  the  putting  them  to  answer 
the  bill  and  to  be  parties  to  the  examination  of  the  witnesses 
tends  to  create  expense  upon  the  part  of  the  defendants. 

The  other  defendants  waited  the  result  of  this  demurrer. 

Mr.  Richards  and  Mr.  Hollist,  for  the  demurrer  : 

There  are  now  parties  upon  the  record,  who  are  tenants  in  tail 
in  remainder  anterior  to  any  interest  in  Admiral  Berkeley  and 
his  son.  *  *  *  They  cited  Smith  v.  Att.-Gen.  (see  next 
page),  Seaborne  v.  Clifton  {ooeposty  p.  292),  and  other  cases. 

Mr.  Mansfield,  Mr.  RomiUy,  and  Mr.  Stanley,  in  support 
of  the  bill : 
It  is  perfectly  established,  that  this  bill  lies  for  every  person 
having  a  legal  right ;  which  he  cannot  bring  into  immediate 
discussion;    however   it   arises.     *     *    These  are  vested   re- 
mainders. 


Lord 

DUBSLET 

V. 

FlTZ- 

HAfiDINOE 

Berkeley. 
[  •253  ] 


[256] 


Mr.  Richards,  in  reply.    * 


»     » 


[258  1 


Lord  Chancbllob  : 
Before  I  decide  this  case,  which  is  very  smguiar,  I  shall  look       [  259  ] 
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[  *2C,0  ] 


into  all  the  authorities  cited ;  not  on  account  of  the  singularity 
of  the  case,  but  as  to  the  general  doctrine.  No  difficulty  is 
alleged  as  to  examining  Tudor.  In  arguing  this  demurrer  the 
fact  as  to  the  first  marriage  must  for  the  present  be  taken  to  be 
true.  The  question  therefore  is,  whether  according  to  the  rules 
of  this  Court  the  plaintiff  has  a  right  to  perpetuate  the  testimony 
of  that  circumstance,  taken  for  the  present  as  a  fact?  It  is 
going  beside  the  fact  to  examine  the  probability,  or  the  reason 
of  not  bringing  forward  the  alleged  illegitimacy  in  the  life  of 
the  clergyman  who,  it  is  alleged,  celebrated  the  marriage. 
The  story  does  not  hang  very  well  together,  as  to  the  publication 
of  banns  in  the  parish  church,  recommended  by  him  as  the 
best  mode  of  keeping  the  marriage  secret.  There  might  be 
a  marriage  de  facto,  and  a  colourable  publication  of  banns ; 
and  it  might  be  convenient  to  him,  that  the  real  circumstances, 
by  which  he  had  contrived  a  marriage  de  factOy  should  not  come 
out.  His  greater  or  less  degree  of  criminality  however  certainly 
cannot  affect  these  children.  I  must  also  lay  out  of  the  question, 
whether  there  could  be  a  more  convenient,  just,  or  effectual, 
mode  of  ascertaining  the  fact  of  the  ^marriage  at  present ;  or, 
whether  it  could  be  ascertained.  The  bill  does  not  seek  to 
ascertain  it ;  but  to  preserv^e  the  means 'of  duly  trying  the  fact ; 
when  an  opportunity  shall  arise  of  conveniently  and  usefully 
trying  it.  This  plaintiff  comes,  stating  himself  not  to  have  the 
means  by  any  gift  of  property  by  his  father  or  otherwise  of 
trying  the  question  at  present :  his  father  not  having  furnished 
those  means  by  a  conveyance  or  surrender  of  his  estate.  The 
question  therefore  is,  whether  a  tenant  in  tail  in  remainder, 
without  the  means  of  provoking  a  trial  at  present,  can  file  such 
a  bill.  It  appears  to  me  very  difficult  to  conceive,  that  he  has 
not  that  right.  The  case  of  Smith  v.  The  Attomey-Oeneralf 
went  upon  this;  that  the  next  of  kin  of  the  lunatic  had  no 
interest  whatever  in  the  property.  Put  the  case  as  high  as 
possible ;  that  the  lunatic  is  intestate ;  that  he  is  in  the  most 
hopeless  state,  a  moral  and  physical  impossibility,  though  the 
law  would  not  so  regard  it,  that  he  should  ever  recover,  even, 

t  In  Chancery  (1777)  before  Lord     Jnstioe  De   Grey   and  Lord  CLief 
Bathurst,  assisted   by   Lord   Chief     Baron  Skynner. 
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if  he  was  in  arHeulo  mortis^  and  the  bill  was  filed  at  that  inBtant,        Lobd 

the  plaintiff  could  not  qualify  himself  as  having  any  interest  in  9, 

the  subject  of  the  suit.    The  case  of  an  heir  apparent  was  very    habdhiob 

properly  put  by  Lord  Chief  Justice  Db    Grey  in  his    most    Bbekelbt. 

hminouB  judgment.    Upon  that  occasion  he  said,  he  never  liked 

eqnity  so  well  as  when  it  was  like  law.    The  day  before  I  heard 

Lord  Mansfibld  say,  he  never  liked  law  so  well  as  when  it  was 

like  equity  ;  remarkable  sayings  of  those  two  great  men,  which 

made  a  strong  impression  on  my  memory.    Lord  Chief  Justice 

De  GasT  said,  that  at  law  the  heir  apparent  cannot  have  the 

writ  de  ventre  inspiciendo  in  the  life  of  his  ancestor ;  as  for  that 

purpose  he  must  be  vertbs  haeres.    If  the  ancestor  was  in  a  fever, 

a  delirium,  having  made  no  will,  and  it  was  not  possible  for  him 

to  recover,  still  the  law  would  look  upon  him  as  mere  heir 

apparent,  having  nothing  but  an  expectation,  which  is  different 

from  an  expectancy  in  the  legal  sense,  and  as  having  no  interest 

whatever  upon  that  ground.    In  Smith  v.  The  Attamey-Oeneral 

it  was  held,  that  the  bill  would  not  lie.    It  is  not  to  be  taken 

upon  the  single  dictum  of  any  of  the  learned  Judges,  who 

assisted  upon  that  occasion :  but  the  whole  judgment  went  upon 

distinguishing  between  that  expectation,  which  the  next  of  kin 

have  in  that  case,  and  any  sort  of  right,  which  the  law  allows 

to  be  an  interest.    A  contingent  interest  is  not  the  less  a  present 

interest.     It  was  not  doubted  in  that  judgment,  that  a  vested 

interest,  ^though  in  possibility  the  least  valuable,  that  could  be      [  •261 1 

conceived,  is  yet  of  some  value  in  consideration  of  law;  and 

gives  a  right  to  preserve  testimony.    In  the  course  of  that  cause 

cases  were  cited ;  which  go  to  this ;  that  though  the  next  of  kin 

could  not  file  a  bill,  or  the  heir  apparent  in  the  case  put,  yet 

they  might  respectively  enter  into  contracts  with  respect  to 

their  expectations  and  possibilities;  the  evidence  upon  which 

they  might  perpetuate.    The  law  would  frame  an  interest  in 

respect  to  the  contract ;  and  with  reference  to  that  they  would 

have  a  right  to  perpetuate  testimony;  though  they  could  not 

qualify  themselves  as  to  any  interest  in  the  subject  itself. 

It  appears  therefore,  that  unless  there  are  grounds  for  enter- 
taining doubt,  with  which  at  present  I  am  not  impressed,  the 
plaintiff  has  a  sufficient  interest  to  support  this  bill;  if  these 

E.S. — ^VOL.  V.  U 
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defendants  are  proper  parties.    As  to  that,  independent  of  the 
intermediate  estates  tail,  upon  the  principles  I  have  already 
stated  there  can  be  no  doubt ;  for  their  interest  is  exactly  of  the 
same  species;  though  less  valuable,,  because  posterior.    Next, 
does  the  intervention  of  the  other  estates  tail  prevent  their  being 
proper  defendants  ?    If  so,  the  converse  must  certainly  be  main- 
tained ;  for  if  these  estates  tail  intervening  could  prevent  their 
being  defendants,  the  consequence  would  follow,  that  if  theee 
defendants  contended  upon  the  strongest  evidence  of  circum- 
stances, that  the  elder  children  were  illegitimate,  and  were  able 
to  represent  this  case,  that  the  two  youngest  children  were  of 
very  tender  years,  and  of  such  puny  constitutions,  that  there 
was  no  moral  probability,  that  either  of  them  would  attain  the 
age  of  twenty-one,  it  must  be  admitted  upon  these  principles, 
that  these  defendants  could  not  as  plaintiffs  sustain  a  bill  of  this 
sort.    That  would  not  be  very  convenient  to  justice.    I  can 
conceive  a  power  in  a  tenant  in  tail  to  say,  a  remainder-man 
should  not  file  such  a  bill.     Suppose  an  eldest  son  illegitimate ; 
and  the  father  expressly  devised  to  him  in  tail;  leaving  the 
reversion  to  descend ;  and  that  he  also  had  a  son  by  marriage : 
and  a  dispute  had  arisen ;  the  eldest  insisting,  he  was  not 
illegitimate;  and  the  younger,  that  the  first  marriage  was  to 
his  mother;  and  he,  as  reversioner  should  file  a  bill  to  per- 
petuate testimony.    I  am  not  quite  sure,  that  in  such  a  case 
the  elder  might  not  say,  he  being  in  possession  as  a  tenant 
in  tail  might  suffer  *a  recovery,  and  destroy  the  reversion; 
and  therefore  equity  could  not  interfere.    That  might  perhaps 
be  sustained  by  analogy  to  other  cases:  as,  where  there  was 
a  tenant  of  a  lease  for  lives  to  him  and  the  heirs  of  his  body ; 
and  the  lease  was  renewed  to  him  and  his  heirs:  according 
to  the  ordinary  doctrine  the  equitable  titie  would  attach  upon 
the  legal  estate;   and  upon    a    bill  by  a  person  entitled  in 
remainder,  for  tiie  purpose  of  attaching  the  equities  of  the 
old  lease  upon  the  new  one,  the  Court  said,  it  was  nugatory; 
for  by  a  deed  he  might  bar  them  all;  and  say,  he  did  not 
choose,  the  equities  of  the  old  lease  should  attach  upon  the 
new  one.    That  might  possibly  apply  to  the  case  I  have  just 
put,  and  support  a  demurrer  by  the  elder  son  to   the   bill 
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of  the  younger,  upon  the  ground,  that  a  recovery  would  bar 
him. 

But  that  is  very  difTerent  from  this  case;  for  no  one  can  at 
present  bar  the  estate  tail.    The  argument  cannot  vary  from 
the  number  of  estates  tail.    These  defendants  at  the  utmost 
can  only  contend,  that  there  are  two  remainder-men  in  tail, 
infiuits ;  neither  of  whom  may  ever  be  able  to  bar  them.    As  to 
the  consequence  in  point  of  convenience,   I  am  much  struck 
with  the  argument  in  support  of  the  bill.     Is  it  inconvenient  to 
general  justice,  or  to  these  defendants,  that  they  should  be 
parties  ?    First,  the  question  imports  all  the  persons  to  take  an 
estate ;  all  the  interests  making  up  the  fee ;  and  it  is  as  neces- 
sary in  the  view  of  what  general  justice  requires,  that  the 
testimony  should  be  perpetuated  against  these  defendants  as  that 
they  should  perpetuate  the  non-existence  of  the  plaintiff's  title ; 
and  with  regard  to  the  individuals  it  cannot  be  unjust  to  secure 
to  these  defendants  the  opportunity  of  cross-examining  now 
to  the  extent,  in  which  there  must  be  a  cross-examination. 
They  must  decide  for  themselves  as  to  the  prudence  of  leaving 
the  story  with  all  the  doubt,  that  hangs  about  it,  or  of  cross- 
examining:  but  if  it  is  fit  to  cross-examine,  justice  requires, 
that  the  defendants,  who  may  be  affected  by  the  evidence,  (for 
it  is  admitted  in  the  argument  for  the  demurrer,  that  the 
evidence  will  bind  them)  should  have  the  opportunity  of  deciding 
for  themselves,  whether  it  is  prudent,  and  whether  they  will 
now  have  the  cross-examination.    I  express  it  thus ;  for  it  may 
be,  that  now  only  they  will  have  the  opportunity.    I  agree  to  the 
answer  to  the  objection  as  to  the  costs.    It  is  a  sufficient  ground 
for  protecting  a  defendant  from  a  suit,  that  he  may  *be  vexed 
by  it,  independent  of  any  pecuniary  consideration;  and  if  he 
can  defend  himself  against  the  demand,  it  is  not  an  answer, 
that  he  will  some  time  or  other  have  his  costs. 

In  my  present  view  of  this  case  the  demurrer  must  be 
overruled;  unless  I  should  alter  that  opinion  upon  looking  at 
these  cases. 


Lord 

DUBSLBT 

V, 

FlTZ- 

HARDIVOa 

BSRKBLBT. 
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I  have  looked  through  all  the  cases  upon  this  subject ;  and       J^iy  9. 


u  2 


202 


1801.    CH.    6  VESEY,  268—264. 


DURSLEY 

r. 

FlTZ- 

haiidinoe 
Berkeley. 


[  •234  ] 


I  cannot  find  any  case  having  a  tendency  to  affect  the  opinion 
I  intimated,  except  that  case  stated  in  Eq.  Ca.  Ab.  and  also 
in  Vernon,  under  the  name  of  Seaborne  v.  Cliji^n;\  which  in 
both  books  stands  thus  :  a  bill  by  a  person,  claiming  a  reversion, 
to  perpetuate  testimony,  against  a  purchaser  for  valuable  con- 
sideration. The  books  treat  the  demurrer  as  having  been 
allowed  upon  that  ground ;  and  in  Vernon  it  is  stated,  that  the 
bill  was  dismissed;  and  the  party  lost  the  estate  for  want  of 
examining  the  witnesses.  I  am  much  obliged  to  Mr.  HoUist ; 
who  has  furnished  me  with  an  extract  from  that  case  in  the 
Register's  Book ;  from  which  it  appears,  that  the  case  amounts 
to  no  decision  at  all.  The  son  filed  the  bill  upon  this  point; 
that  his  deed  was  genuine;  and  the  other  forged.  The  causes 
of  demurrer  were,  1st,  that  this  was  a  strange  Court  to  prove 
a  forgery  in:  2ndly,  a  purchase  for  valuable  consideration. 
The  Judge  presiding  here  gave  no  opinion ;  but  desired  Mr. 
Justice  Archer  to  talk  with  the  Judges  upon  it.  The  result 
does  not  appear.  Unquestionably  the  bill  was  not  dismissed 
upon  any  of  the  grounds  stated  in  the  printed  books:  but 
under  a  suggestion,  that  the  defendant  had  taken  advantage 
of  a  slip  to  put  in  a  demurrer,  leave  was  given  to  the  plaintiff 
to  withdraw  his  bill  on  payment  of  very  moderate  costs.  That 
is  by  no  means  an  authority,  that,  if  two  persons  are  claiming 
a  reversion,  where  one  only  can  be  entitled  to  it,  a  bill  to 
perpetuate  testimony  will  not  lie.  Nor  did  it  establish  a 
principle,  which  I  think  very  diflficult  to  maintain,  that,  if  one 
of  them  had  sold  his  title  to  a  third  person,  a  bill  to  perpetuate 
testimony  could  not  be  maintained ;  for  such  a  bill  calls  for  no 
discovery  from  the  defendant ;  but  merely  prays  to  secure  that 
testimony;  which  might  be  had  at  that  time,  if  the  circum- 
stances called  for  it.  If  therefore  that  case  had  only  this 
distinction,  of  a  *purcha8e  for  valuable  consideration,  it  would 
require  a  good  deal  of  consideration,  before  it  should  be  disposed 
of,  as  turning  upon  a  principle  not  applicable  to  this  case. 
But,  taking  that  not  to  be  an  authority  upon  this  case,  and 
particularly  not  to  be  an  authority  upon  the  reasons  given  in 
the  printed  books,  it  seems  to  me,  that,  independent  of  the 

t  2  Vem.  159. 
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eircamstance  of  there  being  four  plaintiffs  here  and  six  tenants 
in  tail,  the  whole  reasoning  in  Smith  v.  The  Attorney-Oeneral 
goes  to  this  point ;  that  a  remainder-man  has  a  present  interest, 
fatnre  in  enjoyment,  bat  as  real  in  the  contemplation  of  the  law, 
as  if  he  was  then  seised  in  fee ;  and  as  against  another  person 
having  a  real  interest  of  the  same  nature  that  case  has  gone  the 
length  of  deciding,  that  a  bill  to  perpetuate  testimony  is  capable 
of  being  supported,  and  a  demurrer  to  it  could  not  be  allowed. 

The  specialties  of  the  case  are,  that  there  are  four  plaintiffs,  aU 
tenants  in  tail,  and  two  defendants,  tenants  in  tail,  standing  at 
all  events  with  priority  of  interest  and  priority  of  title  to  Admiral 
Berkeley  and  his  son  :  but  upon  the  principles  I  before  stated  it 
seems  to  me,  that  those  specialties  will  not  take  this  case  out  of 
the  rule ;  particularly,  where  the  two  tenants  in  tail  are  infants, 
and  never  may  have  the  enjoyment ;  and  where  upon  the  single 
&ct  of  a  legal  marriage  in  1785  the  title  of  all  these  children 
will  be  to  be  decided.  I  am  much  struck  with  the  circumstance 
(though  it  may  have  been  unavoidable)  that  the  bill  states  a  case 
clear  of  doubt ;  and  then  clothes  it  with  infinite  doubt ;  for  it 
states  this  case ;  that  there  was  a  marriage  in  fact  in  1785 ;  that 
there  is  a  living  witness  of  that  marriage ;  that  there  is  a  register ; 
that  there  was  a  due  publication  of  banns,  and  that  there  is  now 
an  entry  of  the  marriage  producible,  signed  by  the  parties  and 
by  the  witnesses  to  that  marriage.  If  these  circumstances  stood 
alone,  the  bill  would  not  state  a  case  of  any  doubt  or  a  case  of 
perishable  testimony,  if  I  may  so  express  myself :  but  upon  the 
whole  enough  has  been  stated  of  the  circumstances  upon  this 
bill  to  raise  as  questionable  a  case  in  fact  as  could  be  put  upon  a 
record ;  for  it  states,  that  the  marriage  was  for  certain  reasons 
intended  to  be  kept  secret  for  some  time;  and  the  means  of 
accomplishing  that  object  are  certaioly  very  singular:  the 
marriage  being  attended  with  as  much  publicity  and  notoriety 
as  could  be  given  to  it:  a  ^marriage  in  the  parish  church  of 
Berkeley;  and  according  to  this  bill,  attended  with  a  due 
publication  of  banns ;  with  all  the  circumstances,  that  belong  to 
a  marriage;  a  due  registry  and  signing  by  all  the  parties 
present;  and  it  alleges,  that  the  thing  was  quite  notorious; 
that  the  clergyman  and  parties  were  constantly  talking  about 
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it ;  and  it  became  the  habit  and  repute  of  the  place.  The  bill 
alleges,  that  because  apprehensions  were  entertained,  upon  what 
foundation  does  not  appear,  that  the  registry  was  lost,  and 
because  the  clergyman  was  dead,  and  one  of  the  witnesses  was 
either  dead  or  not  to  be  found,  under  these  circumstances  it  was 
thought  prudent  to  have  another  marriage.  As  a  circumstance 
of  evidence  for  the  consideration  of  a  jury  that  is  pregnant  with 
a  great  deal  of  observation  ;  for  however  prudent  it  might  be  as 
to  the  future  issue,  it  was  not  marked  with  singular  prudence  to 
marry  again  under  the  maiden  name  of  the  lady,  in  order  to 
prove  the  legitimacy  of  four  children  bom  antecedent  to  the 
second  marriage.  A  great  deal  of  consideration  ought  to  be  had, 
if  this  should  come  before  a  jury,  which  course  it  probably  must 
take  at  last,  as  to  the  actual  treatment  of  the  children,  bom 
before  and  after  this  marriage,  in  the  family. 

But  whatever  difficulties  arise  in  my  mind  upon  this,  the 
plaintiff  has  stated  upon  his  bill  a  case  of  an  actual  legal 
marriage,  to  be  proved  under  all  the  difficulties,  that  belong  to 
it :  with  respect  to  which  I  think  upon  the  principles  I  stated 
before  he  has  a  right  to  perpetuate  testimony.  Independent 
of  the  consideration  of  general  justice,  and  the  particular 
ground  in  this  case,  cases  might  be  put,  and  none  can  war- 
rant the  observation  more  than  this  cause,  in  whicb  a  bill  to 
perpetuate  testimony  may  be  an  excessively  dangerous  pro- 
ceeding ;  and  upon  that  ground  it  is  handsomely  done  towards 
justice  by  the  plaintiff  to  make  Admiral  Berkeley  and  his  son 
parties.  He  must  be  well  acquainted,  or  at  least  has  a  better 
chance  than  others  of  being  acquainted,  with  all,  that  has 
passed  in  the  family ;  and  therefore  he  will  have  the  opportunity^ 
if  he  chooses  to  make  use  of  it,  to  take  a  complete  view  of  all 
the  circumstances,  to  decidie  upon  the  condition  of  these  chil- 
dren, and  to  bring  out  all  the  known  facts;  that  it  may 
be  determined  for  the  sake  of  those,  who  are  infants,  what  it 
may  be  proper  to  do  with  regard  to  the  cross-examination; 
whether  there  should  be  any  cross-examination ;  or,  if  any,  to 
what  extent. 

I  do  not  know,  who  is  the  next  friend  of  the  children  claim- 
ing under  the  second  marriage  :  but  I  must  say,  that,  whoever 
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he  is,  no  man  ever  took  upon  himself  a  more  solemn  and  more 

delicate  duty.      If  he  for  any  reasons  of  connection  with  any 

part  of  the  family  does  not  exert  himself  for  those  children  as 

zealously  as  if  he  was  supporting  his  own  claim  to  the  dearest 

interest  in  life,  he  does  not  do  his  duty  to  those  children.    I 

say  this ;  because,  though  this  bill  may  be  as  properly  conducted, 

as  it  may  be  most  essential  to  the  justice  due  to  the  children 

claiming  under  the  first  marriage  that  it  should  be  conducted, 

yet  if  it  should  not  be  so  conducted,  it  may  be  an  instrument 

of  mischief  and  oppression,  or  what  would  even  require  a  harsher 

name,  to  the  children  claiming  under  the  second  marriage.    It 

is  some  consolation  to  the  Court,  that  the  bill  can  be  maintained 

against  persons,  who  have  an  interest  of  a  pecuniary  value; 

which  will  enable  them  to  aid  those,  who  stood  in  the  sacred 

relation   of  next  friend  to  the  children  claiming  under  the 

second  marriage,  t 

The  demurrer  was  over-ruled. 
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Sale  of  an  aDnuity  by  an  attorney  to  his  dient  set  aside  undev  the    Bldou,  Ij^C. 
circumstanoes.  » «^«  -i 

Qeneial  rale,  that  he,  who  bargains  in  matter  of  advantage  with  a 
person  placing  confidenoe  in  him  is  bound  to  shew,  that  a  reasonable 
use  has  been  made  of  that  confidence. 

Thb  bill  was  filed  by  the  administrator  of  Ann  Eerby  to  set 
aside  the  sale  of '  an  annuity  by  the  defendant  John  Jeyes  to 
Ann  Eerby  for  her  life  under  the  following  circumstances. 

Mrs.  Eerby,  a  widow,  above  the  age  of  seventy,  residing  at 
Northampton,  employed  Jeyes,  an  attorney  of  the  same  place, 
as  her  agent.  The  transaction,  which  produced  this  suit,  took 
place  in  1798.  Mrs.  Eerby,  being  possessed  of  9001.  4  per  cent. 
Bank  Consolidated  Annuities,  1002.  of  which  the  defendant  had 
sold  out  for  her  under  a  letter  of  attorney  in  May,  1798,  executed 


t  The  result  of  the  investigation 
in  the  House  of  Lords  upon  the  rig^t 
to  the  title  estabfished  the  mazriage 


in  1796,  as  the  only  marriage. 

t  Luddy's  Tru$Ue  v.  Feard  (1884) 
33  Ch.  D.  500;  65  L.  J.  Oh.  884. 
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0IB80H      a  letter  of  attorney,  dated  the  Slat  of  November,  1798,  empower- 

JsTEs.       ^g  Theophilas  Jeyes,  the  son  of  the  defendant,  to  sell  out  the 

remaining  800L;  which  he  accordingly  did,  for  the  sum  of 

.    514Z.  lis.  6d.    Soon  afterwards  the  defendant  received  400Z.,  as 

the  consideration  agreed  upon  for  an  annuity  of  50/.  a-year  to 

Mrs.  Kerby  for  her  Uf e ;  for  securing  which  he  gave  her  his 

r  •267  ]  bond,  *dated  the  26th  of  December,  1798,  in  the  penalty  of  800Z. 
Jeyes  at  that  time  was  at  the  age  of  eighty.  Mrs.  Kerby  died 
upon  the  28th  of  March,  1799,  about  three  days  after  the  first 
quarter  became  due,  but  not  having  received  any  part  of  it 
except  two  guineas  from  young  Jeyes.  Her  death  was  in  con- 
sequence of  a  paralytic  stroke.  Before  this  transaction  she  had 
attempted  to  sell  a  house,  with  a  view  to  purchase  an  annuity ; 
which  project  failed  from  a  difficulty  in  the  title. 

The  bill  prayed,  that  the  stock  might  be  replaced ;  and  charged, 
that  this  transaction  was  a  fraud ;  that  from  the  age  as  well  as 
state  of  health  of  Mrs.  Eerby  the  price  was  much  more  than 
the  annuity  was  worth,  and  might  have  been  purchased  for 
according  to  the  office  calculation  ;  that  at  the  times  of  executing 
the  two  powers  of  attorney,  and  the  bond  she  was  so  debilitated 
in  her  mind  as  to  be  incapable  of  forming  any  judgment  for 
herself  upon  the  transaction  or  of  transacting  business ;  and 

■^  -'•  that  Theophilus  Jeyes  was  obliged  to  point  out  to  her  the  letters 

'  i       of  her  name  ;  which  fact  was  not  denied. 

It  appeared  by  the  evidence  of  the  apothecary,  who  had  attended 
her  many  years,  that  from  the  26th  of  October  to  the  2nd  of 
November,  1798,  she  was  very  much  indisposed  by  a  violent 
bilious  complaint ;  from  which  she  soon  recovered ;  and  it  did 
not  appear  to  him  to  have  affected  her  mind.  But  by  the  other 
evidence  produced  by  the  plaintiff,  consisting  of  servants,  who 
were  constantly  with  her,  and  friends  and  others,  who  saw  her 
frequently,  imbecility  of  mind  in  a  considerable  degree,  increas- 
ing for  three  or  four  years  previous  to  her  death,  was  established ; 
and  it  appeared,  that  she  did  not  understand  the  nature  of  the 
transaction  with  Jeyes ;  having  a  notion,  that  he  was  to  keep 
her  money  for  her,  and  let  her  have  it,  as  she  wanted  it.  This 
was  opposed  on  the  part  of  the  defendant  by  the  evidence  of 
persons,  who  saw  her  occasionally,  in  favour  of  her  general 
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capacity y  and  her  health,  considering  her  time  of  life.    Theophilus      Oi  bson 

Jeyes  by  his  depositions  in  support  of  the  answer  of  his  father       jeyss. 

represented,  that  Mrs.  Kerby  had  been  very  anxious  to  increase 

her  income  by  the  purchase  of  an  annuity  for  her  Uf e ;  for  which 

she  had  made  applications  to  different  persons ;  but  refused  an 

offer  from  William  Gibson,  the  father  of  the  plaintiff ;  who  said, 

he  would  give  more  than  any  *one  else ;  and  actually  offered  an      [  *268  ] 

annidty  of  601.,  secured  upon  land ;  declaring  her  reason,  that 

she  would  have  no  concern  or  business  with  him.    The  deponent 

advised  her  to  defer  her  purpose ;  the  stocks  being  then  low ; 

and  after  some  delay  upon  her  still  persisting  recommended  her 

to  accept  the  offer  of  Gibson ;  to  which  she  positively  objected ; 

saying  she  would  have  nothing  to  do  with  him,  and  complaining, 

that  he  had  not  behaved  well  to  her.    After  some  days  she 

expressed  a  wish,  that  the  deponent  would  ask  the  defendant  to 

grant  her  an  annuity  for  her  life ;  which  the  defendant  at  first 

refused ;  but  being  repeatedly  pressed  at  length  complied  with 

reluctance.    The  deponent  had  procured  for  her  the  table  of  the 

terms  of  the  Boyal  Exchange  Assurance  Office ;  and  she  declared 

she  would  much  rather  purchase  an  annuity  from  the  defendant ; 

but  would  from  the  office,  if  he  refused.    She  strictly  enjoined 

the  deponent  not  to  mention,  that  this  business  had  been  so 

settled,  to  any  person,  and  particularly  to  William  Gibson ;  with 

whom  she  was  then  on  tolerable  terms,  and  did  not  wish  to  fall 

out  with  him  ;  but  was  determined  to  have  no  dealings  with  him, 

&c.     She  afterwards  upon  receiving  the  bond  registered  expressed 

her  satisfaction.     On  the  22nd  of  March,  1799,  she  sent  for  the 

money,  that  would  be  due  to  her  on  Lady-day  ;  and  the  deponent 

sent  her  two  guineas  on  account  of  the  first  quarterly  payment 

of  the  annuity. 

Other  witnesses  also  stated,  that  previously  to  Christmas  1798 
she  had  expressed  uneasiness,  that  she  could  not  prevail  upon 
Mr.  Jeyes  to  take  her  money  upon  the  terms  she  wished,  viz.  to 
allow  her  a  yearly  sum  in  lieu  thereof ;  and  afterwards,  she 
expressed  her  satisfaction  at  having  prevailed  upon  him  to  do  so. 

The  actuary  of  an  Assurance  Office,  examined  on  behalf  of  the 
plaintiff,  stated,  that  a  person  of  the  age  of  seventy  years  and  a. 
half  in  as  good  a  state  of  health  as  persons  generally  enjoy  at  that 
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Gibbon  age  ought  for  a  sum  of  400L  to  receive  an  annuity,  payable 
Jew.  quarterly,  of  64L  8«.  during  the  term  of  such  person's  natural 
life :  but  a  person  of  that  age  in  an  infirm  state  of  health  ought 
to  receive  more.  The  actuary  of  another  office  on  the  other  side 
deposed,  that,  supposing  Mrs.  Eerby  to  have  been  of  the  age  of 
seventy  years  and  a  half,  and  not  labouring  under  any  particular 
complaint  or  infirmity  of  body,  but  enjoying  a  good  state  of 
[  *269  ]  ^health,  and  living  a  regular  life,  and  not  given  to  any  kind  of 
excess,  the  value  of  an  annuity  of  50Z.  a  year  for  her  life,  payable 
quarterly,  was  4S81.  lOs. ;  which  is  eight  years  and  about  three 
quarters  of  a  year's  purchase ;  which  was  the  fair  price  of  the 
said  annuity  on  the  26th  of  December,  1798,  under  the  circum- 
stances aforesaid. 

The  defendant  stated,  that  previously  to  this  transaction  the 
partnership  between  him  and  his  son  had  ceased  :  but  the  weight 
of  evidence  was  the  other  way ;  and  an  advertisement  of  a  sub- 
sequent date  in  their  joint  names  as  partners  was  produced. 

The  Solicitor-General,  Mr,  Sutton,  and  Mr.  Stratford,  for  the 
plaintiff : 

The  evidence  in  this  case  does  not  amount  to  this ;  that  Jeyes 
the  father,  suggested  the  idea  of  the  sale  of  an  annuity  :  but  it 
proves,  that,  however  that  was  suggested,  he  took  advantage  of 
this  old  lady.  The  grounds  upon  which  this  relief  is  sought,  are 
inadequacy  of  consideration,  the  circumstances  of  imbecility, 
under  which  she  engaged  in  this  transaction,  and  principally  the 
situation  of  the  defendant  as  an  attorney.  *  *  The  principle, 
upon  which  these  cases  turn,  is  stated  hy  Mr.  Mansfield  in  Fox\. 
Mackreth ;  f  that  where  one  person  takes  an  unfair  advantage  of 
another,  it  is  the  peculiar  province  of  equity  to  give  relief. 


Mr.  Mansfield,  Mr.   Lloyd,  and  Mr.  Fonblanque,  for  the 
defendant : 

This  defendant  had  ceased  to  be  attorney  to  Mrs.  Kerby  ;  and 
was  succeeded  in  that  character  by  his  son.  The  rules  as  to 
attorneys  therefore  have  no  application.    But  there  is  no.  rule 

t  2  E.  E.  65  (2  Br.  C.  C.  400). 
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that  an  attorney  may  not  deal  with  his  client,  if  he  deals  upon  Gibsok 
fair  terms.  Certainly  the  Court  cannot  watch  the  transaction  jet'es. 
too  narrowly.  In  Swayne's  caseyi  determined  by  Lord  Nortb- 
DfOTON,  he  was  trustee  as  well  as  attorney ;  yet  the  transaction 
was  established.  It  is  now  fuUy  settled,  that  a  trustee,  whether 
attorney,  or  not,  may,  if  the  agreement  is  fair,  buy  of  his  cestui 
que  frtMt.  In  many  cases  the  Court  has  relieved  upon  collateral 
circumstances;  but  never  upon  the  single  circumstance,  that 
one  i>arty  was  the  attorney.    *    *    * 

LoBD  Chamcbllob: 

I  do  not  mean  to  coiitradict  the  cases  of  trustees  buying  from 
their  cestuis  que  trfist:  but  the  relation  *  between  the  parties      [  *27i  J 
must  be  changed :  that  is,  the  confidence  in  the  party,  the  trustee 
or  attorney,  must  be  withdrawn.    That  is  the  principle  of  the 
cases  of  a  trustee  buying  for  himself.    There  is  evidence  enough 
in  this  case,  that  Mrs.  Kerby  knew  what  she  was  about ;  though 
the  younger  Jeyes  has  not  denied  the  very  serious  charge  against 
him,  that  he  was  obliged  to  point  out  the  letters  of  her  name, 
when  executing  the  power  of  attorney.    The  evidence  of  in- 
capacity relates  to  the  state  of  her  body :  but  it  is  clear,  her 
mind  had  suffered  by  the  shock  her  health  had  received.    An 
attorney  buying  from  his  client  can  never  support  it;  unless  he 
can  prove,  that  his  diligence  to  do  the  best  for  the  vendor  has 
been  as  great,  as  if  he  was  only  an  attorney,  dealing  for  that 
vendor  with  a  stranger.    That  must  be  the  rule.    If  it  appears, 
that  in  that  bargain  he  has  got  an  advantage  by  his  diligence 
being  surprised,  putting  fraud  and  incapacity  out  of  the  question, 
which  advantage  with  due  diligence  he  would  have  prevented 
another  person  from  getting,  a  contract  under  such  circumstances 
shall  not  stand.    The  principle,  so  stated,  may  bear  hard  in  a 
particular  case :  but  I  must  lay  down  a  general  principle,  that 
will  apply  to  all  cases ;  and  I  know  none  short  of  that,  if  the 
attorney  of  the  vendor  is  to  be  admitted  to  bargain  for  his  own 
interest;  where  it  is  his  duty  to  advise  the  vendor  against 
himself.     The  younger  Jeyes  did  not  do  his  duty,  as  the  Court 
would  expect  it.    I  put  the  question  thus,  without  adverting  to 

t  Cited  2  Br.  C.  C.  in  Fox  y.  ifadfcrrfA. 
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Gibbon  his  taking  the  power  of  attorney,  and  selling  the  stock,  before 
Jetbs.  c^y  specific  treaty  for  an  annuity  was  entered  into.  It  was  his 
duty  to  have  duly  informed  himself  of  the  state  of  her  health 
and  the  other  circumstances;  with  reference  to  which  perhaps 
many  persons  would  have  dealt  upon  much  more  liberal  terms 
than  either  an  office  or  the  defendant.  I  cannot  consider 
personal  security  as  sufficient.  But,  from  the  general  danger 
the  Court  must  hold,  that  if  the  attorney  does  mix  himself  with 
the  character  of  vendor  he  must  shew  to  demonstration,  for  that 
must  not  be  left  in  doubt,  that  no  industry  he  was  bound  to 
exert  would  have  got  a  better  bargain.  Therefore,  without 
imputing  fraud,  a  general  principle-  of  public  policy  makes  it 
impo8Bibl6|  that  this  bargain  can  stand.    *    *    * 

The  Solicitor-General f  in  reply.     *     *     ♦ 

LoBD  Chancellob: 

This  case  is  put  first  upon  incompetency  to  make  such  a  con- 
tract :  2ndly,  Upon  the  iusufficiency  of  the  consideration ;  and 
the  last  ground  is,  that,  if  upon  the  mere  incompetency  or 
deficiency  of  the  consideration  there  is  no  ground  for  relief,  yet 
in  the  relation  of  the  parties  contracting  the  Court  c&n  find  a 
principle,  upon  which  they  will  rescind  the  contract;  though 
between  parties  not  so  connected  they  might  have  permitted  it 
to  stand.  Attending  to  the  third  groimd,  there  is  enough  in  this 
case  to  authorize  the  Court  to  say,  there  is  probable  evidence 
[  *273  ]  *  of  incompetency ;  the  evidence  of  some  degree  of  insufficiency 
of  consideration,  that  can  be  felt,  not  as  Lord  Thublow  said  in 
the  case  referred  to,  but  as  extremely  material  evidence,  where  it 
is  to  be  connected  with  the  third  ground ;  whether  that  reason- 
able attention  has  been  given  to  the  interest  of  the  purchaser, 
which  under  all  the  circumstances  Jeyes  was  bound  to  give  that 
interest.  But  I  go  a  great  deal  farther ;  for  upon  the  transac- 
tions disclosed  by  the  evidence  it  is  fairly  questionable,  whether 
this  case  might  not  support  a  Commission,  not  of  lunacy,  but 
in  the  nature  of  a  writ  de  lunatico  inquirendo ;  in  which  it  must 
be  remembered,  it  is  not  necessary  to  establish  lunacy  ;  but  it  is 
sufficient,  that  the  party  is  incapable  of  managing  his  own  affairs. 
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I  do  not  say,  all  this  fell  under  the  view  of  Jeyes;  if  it  can  be  Oibson 
established  with  regard  to  the  acts  of  this  lady :  but  it  is  not  jktbb. 
sufficient  to  protect  a  party  against  the  effect  of  such  a  proceeding, 
if  it  could  be  made  out,  that  in  visits  such  passages  in  her  conduct 
did  not  fall  under  the  observation  of  those,  who  visited  her;  for 
the  proceeding  would  be  to  protect  her  against  what  her  acts 
might  be,  when  such  acts  did  fall  under  the  observation  of  third 
persons.  Taking  into  consideration  the  circumstance  of  the 
execution  of  the  power  of  attorney,  and  the  folly  of  what  she 
did,  grounded  upon  the  apprehension,  that  her  income  must  be 
raised  by  any  means,  imbecility  of  mind  and  great  improvidence 
are  in  this  respect  established ;  and  upon  a  trial,  whether  she 
was  to  be  trusted  with  the  general  management  of  her  affeiirs, 
which  would  take  in  the  periods,  when  she  was  in  that  situa- 
tion, the  probable  result  would  be  incapacity  to  that  extent. 

With  regard  to  the  insufficiency  of  value,  where  the  case  is 
put  upon  mere  inadequacy  no  relation  whatsoever  subsisting 
between  the  parties,  inducing  one  to  repose  confidence,  and 
putting  the  other  under  the  obligation  of  all  the  duty  that  situa- 
tion requires,  it  was  stated  by  Lord  Thuelow  in  those  cases, 
that  you  cannot  affect  the  bargain  upon  mere  inadequacy;  unless 
it  is  so  gross  as  to  shock  the  conscience  of  any  man,  who  heard 
the  terms.  That  principle  is  loose  enough :  but  it  is  one,  by 
which  Judges  in  Equity  have  felt  themselves  bound,  and  to  act 
upon  occasionally  for  the  safety  of  mankind.  There  is  no  pre- 
tence for  saying,  *  the  inadequacy  in  this  case  is  gross  in  that  [  *274  ] 
degree.  If  it  stood  therefore  upon  that  ground  merely,  it  would 
be  very  hazardous  to  rescind  this  transaction.  But  the  result  is, 
that  there  is  at  least  a  most  high  moral  probability,  that  with 
that  diligence,  which  I  will  not  say  deserves  a  higher  character 
than  that  of  reasonable  diligence,  better  terms  might  have  been 
obtained  for  this  lady. 

I  do  not  enter  into  the  propriety  of  what  was  or  was  not 
done  in  former  cases  with  reference  to  the  market  price  of  an 
annuity.  If  such  a  case  should  arise  before  me,  my  mind  will 
be  distressed  by  a  number  of  considerations,  that  have  hung  upon 
it  for  many  years  as  to  that  class  of  cases.  To  say,  in  the  case 
of  a  grantor  of  the  age  of  thirty,  who  has  been  covered  with 
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GiBsoH  disoase,  probably  affecting  the  duration  of  [life,  for  many  years, 
Jsrss.  ft^d  ^  ^  greater  or  less  degree,  that  is  not  to  be  considered  with 
reference  to  the  fairness  of  the  bargain,  is  not  easily  reconcile- 
able  to  reason.  I  am  sore,  it  is  not  reconcileable  to  £act,  even 
upon  the  Court's  own  principle ;  for  when  Lord  Thublow  got  the 
length  of  thinking  it  fit  with  regard  to  insurance  to  consider 
that  circumstance,  it  seems  equally  reasonable,  that  in  determin- 
ing upon  the  adequacy  of  value  he  must  look  at  the  nature  of  the 
life  itself ;  upon  the  nature  and  circumstances  of  which  the  insur- 
ance turns.  Another  circumstance  is  to  be  attended  to.  What 
an  annuity  is  worth  depends  upon  the  circumstances  of  the  party 
and  the  security.  But  it  depends  upon  much  nicer  points :  the 
prudence  of  the  grantor ;  who  may  be  in  circumstances  at  the 
time  quite  unexceptionable.  I  cannot  see,  upon  what  principle 
it  is  said,  the  market  price  is  to  determine.  In  Heathcote  v. 
PaigTionf  the  market  price  was  reported  to  be  six  years  purchase; 
and  it  was  asserted  in  the  report,  which  made  no  sort  of  distinc- 
tion upon  the  circumstances  of  the  grantor,  the  nature  of  the 
security,  the  state  of  health,  or  any  one  fact,  that  would  enter 
into  the  consideration  of  a  prudent  purchaser,  and  even  of  an 
honest  seller.  The  grantor  was  a  young  man,  about  thirty; 
but  he  had  had  two  or  three  smart  fits  of  the  gout ;  and  he  was  a 
young  man,  whose  state  of  life  as  to  the  duration  of  it,  with 
reference  to  that  circumstance,  was  one,  at  which  no  prudent 
man  could  shut  his  eyes,  nor  any  honest  man  desire  it.  There- 
fore upon  the  ordinary  cases  of  annuities  I  must  enter  into  the 
circumstances;  or  say,  that  notwithstanding  all,  that  prudent 
[  *275  ]  *and  honest  individuals  would  do  out  of  Court,  I  must  determine 
upon  the  market  price  in  all  cases. 

But  it  is  not  upon  the  adequacy  or  inadequacy  of  value  that  it 
appears  to  me,  this  bargain  cannot  be  held  by  Mr.  Jeyes.  To 
state  it  not  too  high,  I  will  state,  that  this  lady  had  lived  to  a 
very  ad:\'anced  period  of  life :  a  period,  at  which  the  Court  does 
not  strain  much  in  saying,  the  client  is  entitled  to  all  the  pro- 
vidence and  care  the  attorney's  best  and  most  active  care  can 
throw  round  her.  Her  affairs  and  those  of  her  husband  had  been 
under  the  care  of  the  defendant.    This  Court  cannot  proceed 

t  2  Br.  0,  C.  167. 
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upon  those  niee  and  delicate  considerationB  in  matters  of  pro-  Gibs6k 
pertj,  that  would  suggest  to  him,  that  as  matter  of  moral,  and  jstbs. 
therefore  imperfect,  obligation,  arising  from  that  connection,  there 
ooght  to  have  been  apon  his  part  a  tendency  not  to  discover  that 
degree  of  tediousness  and  caprice,  that  made  him  weary  of  the 
connection :  but  it  he  did  discover  it  in  that  degree,  he  ought  to 
have  dissolved  ihe  relation  between  them.  At  her  age,  of  itself 
entitling  her  to  the  protection  and  providence  I  have  stated,  she 
had  suffered  in  her  health  to  a  degree  established  by  the  evi- 
dence. That  that  was  known  to  the  defendant  is  a  fact  too  much 
in  doubt  to  be  asserted :  but  that  her  health  was  not  very  good 
at  her  years  is  obvious  upon  the  whole  of  the.  evidence.  Under 
these  circumstances  she  had  some  improvidence  about  her  afhirs ; 
or,  as  the  defendant  will  say,  an  inclination  to  augment  her 
comforts.  The  mode  she  had  adopted  was  selling  a  house  for  an 
annuity.  That  transaction  went  off  upon  some  difficulty  as  to 
the  title.  If  the  defendant,  who  certainly  did  not  mingle  himself 
in  that  transaction,  had  bought  that  housci  and  taken  a  convey- 
ance of  it,  and  being  her  attorney  in  the  article  of  selling  the 
house  had  permitted  her  to  take  nothing  but  a  bond  for  an 
annuity,  I  could  not  well  permit  that  species  of  dealing.  That 
treaty  going  off,  another  plan  was  thought  of.  I  now  give  credit 
to  this ;  that  it  was  her  real  purpose  to  bring  the  money  pro- 
duced by  the  sale  of  her  stock  to  Northampton  for  the  purchase 
of  an  annuity;  though  the  evidence  puts  it  in  great  doubt, 
whether  she  did  not  bring  it  for  the  purpose  of  spending  it,  as  she 
wanted  it.  The  younger  Jeyes  was  employed  to  go  to  London  to 
sell  out  the  stock.  I  do  not  examine,  why  he  did  not  state  to 
her,  that  that  was  very  imprudent :  *no  treaty  for  an  annuity  [  •276  ] 
being  entered  into :  nothing  appearing  to  shew,  it  was  a  prudent 
act  to  permit  him  to  bring  it  home,  to  lie  dead  in  a  chest,  and  to 
be  acted  upon  by  her  improvidence.  It  is  not  to  be  forgotten 
certainly,  that  he  was  obliged  to  point  out  to  her  how  to  spell 
her  name,  when  executing  the  power  of  attorney.  It  is  necessary 
to  say  broadly,  that  those,  who  meddle  with  such  transactions, 
take  upon  themselves  the  whole  proof,  that  the  thing  is  righteous. 
The  circumstances,  that  pass  upon  such  transactions,  may  be 
consistent  with  honest  intentions :  but  they  are  so  delicate  in 


'804  1801.    CH,    6  VESET,  276— 277. 


Gibbon       their  nature,  that  parties  must  not  complain  of  being  called  on 
Jetbs.       to  prove,  they  are  bo.    It  appears  upon  the  account,  that  this 
money  was  duly  rendered  to  her ;  and  all  the  items  of  charge  are 
not  only  unexceptionable,  but  very  reasonable.    Her  purpose  of 
buying  an  annuity,  it  seems,  had  taken  vast  hold  upon  her  mind. 
It  was  part  of  the  moral  and  imperfect  obligation  upon  Jeyes  to 
contend  against  her  purpose  as  much  as  possible  :  this  however 
is  in  some  degree  excusable :  as  persons  do  not  choose  to  advise 
against  the  inclinations  of  those  they  are  advising.    The  conduct 
of  King  and  Gibson,  the  one  endeavouring  to  purchase  her  pro- 
perty, the  other  persuading  her  to  sell,  is  in  a  degree  inconsistent 
with  their  imputation  of  imbecility.    But  there  is  a  wide  differ- 
ence between  that  transaction  and  that  with  Jeyes.    It  is  very 
difficult  for  persons,  in  a  moral  and  reasonable  view  having  fair 
expectations  of  property,  to  determine  how  to  act.    In  the  case  of 
a  person  hable  to  a  commission  of  lunacy  the  feeling  of  a  rela- 
tion unwilling  to  take  out  a  commission  is  not  to  be  disapproved. 
The  proposition  of  Gibson  at  the  least  was  to  give  60Z.  a  year 
with  landed  security ;  and  also  to  give  51.  or  102.  more  than  any 
one  else  would  give ;  and  if  that  was  the  purpose,  with  a  view  to 
bring  home  that  property  into  the  pockets  of  those,  who  had  the 
natural  claim  to  it,  it  cannot.be  said,  that  transaction  stands  under 
the  same  circumstances,  as  if  a  stranger  was  to  take  that  to  him- 
self.   But  it  is  very  different,  when  it  is  the  case,  not  of  a  stranger, 
but  of  the  attorney,  acting  under  the  confidence  placed  in  an 
attorney,  in  an  instance,  in  which  the  principles  of  this  Court 
entitle  me  to  say,  he  ought  to  have  acted  with  more  providence  and 
attention  than  are  required  even  in  the  case  of  parent  and  child. 
[  277  ]  It  has  been  truly  said,  an  attorney  is  not  incapable  of  con- 

tracting with  his  client.  He  may  for  a  horse,  an  estate,  &c.  A 
trustee  also  may  deal  with  his  cestui  que  trust ;  but  the  relation 
must  be  in  some  way  dissolved :  or,  if  not,  the  parties  must  be 
put  so  much  at  arm's  length,  that  they  agree  to  take  the  charac- 
ters of  purchaser  and  vendor ;  and  you  must  examine,  whether 
all  the  duties  of  those  characters  have  been  performed.  In  the 
late  case  of  Fox  v.  Mackrethf  it  was  never  denied,  that  Mackreth 
might  have  purchased  Fox's  estate.    When  that  cause  was  in- 

t  2  E.  E.  65  (2  Br.  0.  C.  400). 
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this  Court,  I  said,  there  never  'was  an  order  more  liable  to  objec-  oibsok 
tion  than  the  order  dissolving  the  injunction ;  for  independent  of  jBrsa 
all  the  circumstances  in  that  cause  this  was  proved  upon  the 
motion ;  that,  giving  the  defendant  credit  for  every  thing  he 
insisted  he  was  entitled  to,  the  Court  overlooked  the  circum- 
stance, that  he  had  money  in  his  hands  due  to  the  plaintiff 
beyond  that,  for  which  he  was  suing  at  law.  That  case  was 
decided  upon  these  grounds ;  that  though  he  might  have  dis- 
charged himself  from  the  relation,  as  trustee,  he  had  not  done 
so :  on  the  contrary  he  distinctly  stated,  he  would  not  conclude 
any  thing  as  to  the  character  of  trustee  with  regard  to  third 
persons ;  carrying  on  the  treaty  as  to  Page's  estate  by  surveyors 
paid  by  Fox ;  and  gaining  intelligence  at  the  expense  of  the  cestui 
que  trust.  An  issue  was  pressed,  whether  Fox  had  not  received 
enough  for  the  estate ;  though  Mackreth  had  sold  it  for  more : 
but  the  question  was  not  upon  the  fact,  whether  the  price  paid  to 
Fox  was  sufficient,  but  upon  the  principle,  whether  under  the 
circumstances,  if  Mackreth  had  made  more,  he  had  disentangled 
himself  from  that  situation,  in  which  every  benefit  made  by  him 
was  to  result  to  the  cestui  que  trust.  The  only  fact  was,  whether 
he  was  disentangled  from  that  situation.  The  moment  it  was 
decided,  that  he  was  not,  it  did  not  signify,  whether  the  estate 
was  sold  upon  fair  terms  between  him  and  Fox;  for  even  a 
benefit  arising  by  accident  upon  the  principles  of  this  Court 
should  accrue  to  the  plaintiff.  The  argument  for  an  issue  there- 
fore went  quite  beyond  the  question ;  and  the  case  might  have 
been  decided  upon  that  principle  in  a  great  measure  free  from 
the  implication  of  fraud. 

With  respect  to  the  case  of  the  attorney,  I  have  no  difficulty  in  f  278  i 
saying,  Jeyes  might  have  dealt  for  this  annuity :  but  he  had  two 
ways  of  proceeding ,-  which  this  Court  must  have  held  it  quite 
incumbent  upon  him,  dealing  with  this  lady,  to  attend  to.  If 
she  proposed  to  him  to  buy  it,  he  would  have  done  well  to  have 
said  to  her,  that  Gibson  would  give  more  than  any  one  else; 
that  it  was  his  interest  to  do  so ;  that  he  would  secure  it  upon 
real  estate ;  that  it  was  more  fit  for  her  to  deal  with  her  relation 
than  her  attorney;  and  the  transaction  would  have  a  better 
appearance  in  the  world.  It  was  natural  enough,  that  she  should 

B.B. — ^VOL.  v.  X 
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oiBsoK  answer,  she  would  not  deal  with  Gibson,  but  would  consider  her- 
JiTBB.  self  only  and  her  own  comforts,  according  to  Benyon's  advice  to 
her.  Then  it  would  have  heen  right  for  the  defendant  to  have 
declined  it.  Suppose,  she  had  insisted,  that  he  should  be  the 
person :  it  would  be  too  much  for  the  Court  to  proceed  upon 
delicacies,  such  as  these,  and  to  say,  he  should  not  permit  him* 
self  to  contract  with  her.  Therefore  I  say,  he  might  contract : 
but  then  he  should  have  said,  if  he  was  to  deal  with  her  for  this, 
she  must  get  another  attorney  to  advise  her  as  to  the  value :  or» 
if  she  would  not,  then  out  of  that  state  of  circumstances  this 
clear  duty  results  from  the  rule  of  this  Court,  and  throws  upon 
him  the  whole  onus  of  the  case ;  that,  if  he  will  mix  with  the 
character  of  attorney  that  of  vendor,  he  shall,  if  the  propriety  of 
the  contract  comes  in  question,  manifest,  that  he  has  given  her 
all  that  reasonable  advice  against  himself,  that  he  would  have 
given  her  against  a  third  person.  It  is  asked,  where  is  that  rule 
to  be  found.  I  answer,  in  that  great  rule  of  the  Court,  that  he, 
who  bargains  in  matter  of  advantage  with  a  person  placing  confi- 
dence in  him  is  bound  to  shew,  that  a  reasonable  use  has  been 
made  of  that  confidence ;  a  rule  applying  to  trustees,  attorneys/ 
or  any  one  else. 

If  that  is  the  rule,  see,  how  this  transaction  proceeds.  First, 
with  regard  to  the  security.  This  lady,  at  the  age  of  seventy-one, 
in  possession  of  stock,  which  had  produced  this  money,  and 
which  therefore  might  have  been  in  a  certain  way  made  a  security 
pro  tanto  for  the  payment  of  the  axmuity,  deals  with  a  person 
stated  to  be  in  very  good  circumstances,  but  of  the  age  of  eighty, 
with  a  large  family ;  among  whom  that  property  will  probably 
be  parcelled  out  by  distribution.  He  proposes  a  bond  as  a 
securityf  or  her  daily  bread  ?  Is  that  what  a  court  of  justice  can 
[  '^TO  ]  approve.  *It  would  have  been  his  duty,  advising  her  as  against 
a  third  person,  to  have  said,  that  in  the  natural  course  of  things 
that  person  of  the  age  of  eighty,  nine  or  ten  years  older  than  her- 
self, might  die  in  her  life ;  and  she,  surviving  perhaps  several 
years,  would  have  to  go,  not  to  any  specific  fund,  the  stock  or 
the  money,  not  even  to  Gibson's  public-houses,  to  which  as 
a  security  she  had  objected,  but  to  get  administration  as  a 
creditor,  or  to  follow  the  representatives.  :  It  waa  his  duty  to  say 
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that  as  against  himself.  Bat  in  other  respects  he  did  not  exert  Gibbon 
reasonable  diligence ;  for  there  was  an  absolute  duty  upon  him  jeyu. 
to  have  made  the  most,  not  only  of  the  circumstance  of  age,  but 
also  of  the  actual  state,  in  which  she  was.  If  he  had  been  deal- 
ing to  the  best  advantage  with  a  stranger,  it  would  have  been  his 
duty  to  make  accurate  inquiries  as  to  her  state  of  health ;  and 
when  proposing  the  purchase  to  a  public  office,  but  more 
especially  to  individuals,  he  should  have  gone  on  behalf  of  bis 
client  with  all  the  information,  that  would  have  given  her  any 
advantage.  If  he  had  made  inquiry  of  those  living  with  her,  he 
must  have  learned  the  probability,  that  there  was  something 
more  than  a  bilious  disorder,  and  of  a  kind,  that  might  most 
materially  affect  the  consideration.  But  the  only  inquiry  was 
that,  which  the  circulation  of  the  office  paper  produced.  Is  that 
reasonable  and  due  diligence  in  such  a  case  ?  It  appears  to  me 
a  better  bargain  in  the  general  case  to  have  taken  the  lower 
terms  from  the  office  than  these  upon  personal  security ;  for,  in 
whatever  way  their  liability  is  formed,  there  is  a  regularity  in 
their  transactions,  which  is  the  foundation  of  their  credit,  and 
gives  a  value  to  their  security,  which  that  of  individuals  will  not 
fetch  in  the  market ;  if  the  market  price  is  to  determine.  The 
opinions  in  evidence  as  to  the  value  are  worth  nothing  in  this 
sense ;  that  they  only  calculate  upon  mere  age ;  and  take  all 
lives  of  the  same  age  to  be  of  equal  value.  I  will  not  say, 
whether  upon  the  difference  in  the  evidence  as  to  the  value  it  is 
grossly  inadequate  within  Lord  Thurlow's  meaning :  but  it  was 
the  duty  of  the  attorney  of  this  lady  to  get  that  142.  a  year  for 
her,  if  he  could ;  and  it  was  negligence  not  to  make  that  inquiry, 
which  any  man  buying  an  annuity  would  have  made.  If  the 
witnesses  agreed,  that  60Z.  was  enough,  that  would  not  be  conclu- 
sive in  favour  of  the  defendant;  for  the  substance  of  their 
evidence  is,  that  the  life  was  taken  to  be  good ;  and  the  defendant 
would  have  failed  in  this  article ;  that  he  had  not  made  advan- 
tage enough  in  the  article  *of  her  health  ;  as  to  which  he  must  [  •28O  ] 
have  been  informed.  In  that  respect  also  there  is  a  failure  of  due 
diligence.  By  that  negligence  a  stranger,  if  the  transaction  had 
been  with  a  stranger,  would  have  profited ;   and  ii  follows  in 

this  Court,  that,  when  you  can  characterise  the  conduct  as  negli- 
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gence  towards  a  stranger,  by  which  he  obtains  an  advantage,  the 
attorney  becoming  purchaser  shall  not  hold  that  advantage, 
gained  by  his  negligence.  That  is  the  principle,  upon  which  I 
decide  this  cause  as  to  Jeyes  the  younger ;  and  I  ani  satisfied  by 
this  evidence  upon  the  question,  whether  the  defendant  is 
affected  by  the  conduct  of  Jeyes  the  younger,  that  there  is  no  dis- 
tinction between  them ;  and  the  weight  of  evidence  is  against  the 
alleged  dissolution  of  partnership.  It  does  appear,  that  the  de- 
fendant was  unwilling  to  contract  for  this  annuity.  That  circum- 
stance disconnects  the  transaction  of  December  from  the  sale  of  the 
stock  in  November ;  and  gets  rid  of  a  great  deal  of  imputation. 

As  to  the  relief,  it  cannot  go  quite  to  the  extent  of  the  prayer. 
It  must  be  only  a  decree,  that  the  400/.  must  be  repaid  with 
interest.  If  I  am  to  conjecture,  I  do  not  go  the  length  of  saying, 
this  money  was  brought  from  London  for  the  purpose  of  the  sale 
of  this  annuity.  It  may  be  so  :  but  if  it  is  possible  it  may  not  be 
so,  I  must  consider  it  as  converted  into  an  annuity  in  December, 
1798.  I  cannot  therefore  charge  the  defendant  to  the  extent  of 
making  him  replace  the  stock ;  which  would  make  some  differ- 
ence. The  principle,  upon  which  I  make  the  decree,  carries  the 
costs  with  it. 


1801. 

July  14. 

Bolls  Cmrt. 
Grant,  M.R. 

[297] 


DAJS^IELL  v.  DAJS^IELL. 

(6  Veeey,  297—300.) 

Legacy  after  limitatioiis  for  life  and  in  default  of  children  to  be  paid 
equally  between  two  persons  or  the  whole  to  the  survivor  of  them,  held 
not  vested  till  the  time  of  division. 

William  Mantbll  by  his  will,  dated  the  2nd  of  October,  1761, 
reciting  his  marriage  settlement,  in  pursuance  of  the  power 
therein  gave  the  whole  share  and  parts  of  such  stock,  which  he 
had  power  to  dispose  of,  to  trustees  and  their  heirs,  in  trust  after 
the  decease  of  his  wife,  dying  without  issue  by  him,  to  pay  his 
sister  Jane  Daniell  the  interest  of  1,000Z.  out  of  the  stock  during 
her  natural  life ;  and  after  her  decease  the  principal  or  produce 
of  the  said  1,000Z.  to  be  paid  to  her  two  sons  James  Daniell  and 
Francis  Daniell,  share  and  share  alike,  to  their  own  proper  use 
for  ever ;  in  case  they  should  be  living  at  the  time  of  their  mother's 
decease :  but,  in  case  either  of  them  should  die  before  their  said 
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mother,  then  the  whole  principal  or  produce  of  the  said  1,000Z.  Danx;kll 
to  be  paid  to  the  survivor  of  them  for  his  own  proper  use  and  daniell. 
behoof  for  ever ;  and  also  to  pay  his  sister  Margaret  Sunderland 
the  interest  of  8002.  out  of  the  said  stock  during  her  natural  life ; 
and  her  receipt  to  be  a  discharge  for  the  same,  without  the  con- 
trol of  her  husband ;  and  the  principal  or  produce  thereof  after 
her  decease  to  be  paid  to  her  child  or  children,  if  more  tha^ 
one,  share  and  share  alike ;  and  also  to  pay  his  brother  Henry 
Mantell  the  interest  of  200Z.  for  life,  and  the  principal  to  his 
children,  in  the  same  manner ;  but  in  case  Margaret  Sunderland 
and  Henry  Mantell  should  die  leaving  no  issue,  then  to  pay  the 
interest  of  the  800Z.  and  200Z.  to  his  sister  Jane  Daniell  for  life  ; 
and  after  her  decease  the  principal  or  produce  of  the  said  800/. 
and  200/.  to  her  children  share  and  share  alike  for  their  own  use 
for  ever :  if  only  one,  to  that  one ;  and  farther  reciting,  that  he 
was  possessed  of  *2,100/.  Bank  Stock  4  per  cents.  1760,  he  gave  [  ^298  ] 
to  one  of  his  trustees  100/.  part  thereof,  and  the  residue  of  the  -  . 
said  stock  he  gave  to  his  said  trustees  and  their  heirs  ;  in  trust 
to  pay  his  mother  Jane  Mantell  the  interest  of  600/.  stock,  part 
of  the  said  stock,  during  her  natural  life ;  and  after  her  decease 
to  pay  the  said  600/.  to  his  said  sister  Jane  Daniell ;  and  as  to 
the  rest  of  his  said  stock,  in  trust  for  his  trustees  to  pay  the 
interest,  dividends,  or  produce,  to  his  wife  Mary  Mantell  during 
her  life ;  and  after  her  decease  to  his  children,  to  be  equally 
divided  between  them :  but  if  only  one  child,  then  the  whole 
to  such  child,  or  to  such  child  or  children  as  she  may  be  with 
child  of,  and  bom  after  his  decease ;  but  in  case  his  wife  shall 
leave  no  child  or  children  of  his  at  her  decease  living,  then  to 
pay  the  interest  of  400/.  part  of  the  said  stock,  to  his  sister 
Margaret  Sunderland  during  her  life ;  and  after  her  decease  the 
said  400/.  to  be  paid  to  her  child  or  children,  share  and  share 
alike,  if  more  than  one ;  and  to  pay  the  interest  of  1,000/.  other 
part  of  the  said  stock,  to  his  sister  Jane  Daniell  during  her  life  ; 
and  after  her  decease  the  said  1,000/.  to  be  paid  equally  between 
her  said  two  sons  James  and  Francis  Daniell,  or  the  whole  to  the 
survivor  of  them;  declaring  his  will,  that  as  the  said  monies 
are  in  the  East  India  Stock  or  Bank  Stock,  and  to  avoid  dispute, 
those  legacies  and  trust  of  payments  on  the  division  are  to  be 
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Damull  paid  in  such  proportion  more  or  less  in  the  hnndred  pounds  as 
Bamibliu  the  Baid  stocks  shall  at  that  time  produce.  He  appointed  the 
ti'ustees  and  his  sister  Jane  Daniell  executors. 

By  a  codicil,  dated  the  26th  of  January,  1762,  the  testator  gave 
his  sister  Jane  Daniell  200{.  to  be  paid  out  of  his  4  per  cent,  an- 
nuities of  1760  upon  the  condition  following ;  that  his  intent  and 
meaning  was,  that  the  said  2001.  should  be  appropriated  to  the 
use  of  her  youngest  son  Francis,  to  put  him  apprentice  to  such 
trade  as  his  mother  should  judge  proper ;  and  directed,  that  his 
said  money  should  not  be  paid  till  the  time  of  his  being  put  out 
apprentice  or  to  a  clerkship :  but  should  he  die  before  being  put 
out  apprentice,  in  that  case  the  testator  gave  the  said  sum  of 
2001.  in  equal  shares  to  his  said  sisters  Jane  Daniell  and  Margaret 
Sunderland  for  their  use  for  ever. 

The  testator  died  in  1766.  His  wife  Mary  had  no  children  by 
him.  She  married  Thomas  Colby,  one  of  the  trustees ;  and  died 
[  ^299  ]  in  1799.  ^Margaret  Sunderland  died  in  the  life  of  Mary  Colby ; 
having  never  had  any  issue.  Jane  Daniell  also  died  in  the  life  of 
Mary  Colby.  James  Daniell  and  Francis  Daniell  were  her  two 
only  children.  Francis  died  in  1798  intestate,  after  the  death  of 
his  mother  ;  leaving  Anne  Daniell,  his  widow  and  administratrix. 

The  bill  was  filed  by  James  Daniell,  and  Robert  Hubble, 
executor  of  Mary  Colby,  against  the  representatives  of  Thomas 
Colby,  the  surviving  trustee,  and  Anne  Daniell ;  praying  a  trans- 
fer to  Hubble,  as  executor  of  Mary  Colby,  of  400L  8  per  cent. 
Beduced  Annuities,  (the  stock  having  been  reduced  by  Act  of 
Parliament)  part  of  the  said  1,400Z.  stock,  and  the  dividends 
accrued  since  the  death  of  Mary  Colby ;  a  transfer  of  the  1,0002. 
3  per  cent.  Beduced  Annuities  to  the  plaintiff  Daniell,  and  the 
dividends  since  the  death  of  Mary  Colby ;  or  in  case  Francis 
Daniell  took  a  vested  interest  in  one  moiety,  then  a  transfer  of 
one  moiety  to  the  defendant  Anne  Daniell ;  who,  insisting  that 
her  husband  took  a  vested  interest,  claimed  SOOl.  of  the  stock. 

A  question  suggested,  that  the  4001.  did  not  fall  into  the 
residue,  was  given  up  by  the  defendants. 

Mr.  Romilly  and  Mr.  PhiUimore,  for  the  plaintiffs  : 
The  only  meaning  of  the  words  "or  the  whole  to  the  survivor 
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of  them/'  under  which  the  plaintiff  Daniell  claims,  is  the  sor-      Danixui  ; 

vivor  at  the  death.    The  testator  speaks  of  the  death  of  Jane     danibll.  < 

Daniell  as  happening  after  the  death  of  his  wife ;  and  if  both  are 

not  living,  then  he  gives  it  to  the  survivor  of  them  at  that  time, 

at  which  it  was  to  vest  in  possession.     The  400Z.  not  being  given 

after  the  disposition  to  the  children  of  Margaret  Sunderland 

must  be  considered  in  the  event  undisposed  of. 

Mr.  Sutton  and  Mr,  Roper,  for  the  defendants : 

As  to  the  1,0002.  stock,  Francis  Daniell  having  survived  his 
mother  was  equally  entitled  with  his  brother.  The  best  mode  of 
construing  that  part  of  the  will  is  to  look  to  other  parts,  to  see 
what  was  meant  by  the  word  "  survivor."  He  meant,  that,  if 
neither  should  die  in  the  life  of  the  mother,  both  should  be 
equally  entitled :  if  one  should  die  id  the  life  of  the  mother,  his 
representatives  would  not  be  entitled.  The  plaintiff's  construc- 
tion, taking  any  other  period,  *must  stand  upon  conjecture.  J*800] 
There  is  no  reason,  why  this  sum  should  go  to  these  young  men 
in  any  other  way  than  the  prior  sum  of  1,000Z. 

The  Master  of  the  Rolls: 

There  is  no  doubt  upon  either  question.  First  the  4001,  is 
clearly  undisposed  of.  As  to  the  1,000Z.  the  only  question  is,  to 
what  period  the  survivorship  relates.  There  can  be  no  doubt 
upon  that ;  when  we  see  the  limitations,  first  to  the  widow  for 
life,  then  to  the  children :  if  no  child,  then  to  Mrs.  Daniell  for 
life ;  then  equally  between  her  two  sons,  or  the  whole  to  the 
survivor  of  them.  It  is  clear,  he  meant  the  survivor  at  the  time 
of  the  division.  He  did  not  conceive,  that  would  take  place,  till 
both  his  wife  and  Mrs.  Daniell  were  dead.  He  conceived,  the 
deaths  would  happen  in  the  order  of  the  limitations.  The  mode, 
in  which  he  disposes  of  the  other  sum  confirms,  instead  of  oppos- 
ing, this  construction  ;  shewing,  that  the  period  of  division  was 
the  period,  at  which  he  intended  it  to  vest.  He  had  the  same 
meaning  as  to  this  fund.  He,  who  is  alive,  when  the  division  is 
to  take  place,  takes  the  whole  of  the  capital ;  which  must  be 
transferred  accordingly  to  the  plaintiff  Daniell ;  and  the  400Z. 
Bank  Annuities  must  be  transferred  to  Hubble. 
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^^^  THE  MAEQUIS  TOWNSHEND  v.  STANGROOM. 

juiyjT^  21.    STANGROOM  v.  THE  MARQUIS  TOWNSHEND.t 

Eldon,  L.C.  (6  Vesey,  328-340.) 

[  328  ]  Parol  evidenoe  admissible  in  oppositioii  to  a  specific  performance  of 

a  -written  agreement  npon  the  heads  of  mistake  or  surprise  as  well  as  of 
fraud ;  and  upon  such  eyidence  the  bill  was  dismissed.  Another  bill  for 
a  specific  performance  of  the  agreement,  corrected  according  to  the  same 
evidence,  contradicted  by  the  answer,  was  also  dismissed. 

Chkistopheb  Stanqboom  was  in  possession  by  lease  from  the 
Marquis  Townshend  of  a  farm  in  the  parish  of  Langham,  consist- 
ing of  446  acres,  8  roods,  and  23  perches,  at  an  annual  rent  of 
2902.  Jane  Garrett  was  tenant  of  another  farm  under  the 
Marquis ;  and  those  two  farms  comprised  all  the  lands  belonging 
to  the  Marquis  in  that  parish.  About  the  end  of  the  year  1796, 
a  treaty  commenced  between  Spearing,  agent  to  the  Marquis,  and 
Stangroom,  for  a  renewal  of  Stangroom's  lease ;  and  an  agree- 
ment, dated  the  4th  of  May,  1797,  was  signed  by  Spearing  and 
Stangroom,  entitled,  ''  A  statement  of  the  quantity  of  land  and 
annual  value  of  the  farm  belonging  to  the  Marquis  Townshend  in 
Langham,  in  the  occupation  of  Christopher  Stangroom,  as  pro- 
r  •329  1  P^sed  to  be  let  upon  a  lease  for  twenty-one  years  from  ♦Michael- 
mas 1797."  This  agreement  then  stated  the  arable  and  pasture 
land  particularly,  by  acres,  roods,  and  perches ;  in  all  425a.  1b. 
and  26p.  ''  be  the  same  more  or  less ; "  that  the  rent  was  to  be 
270Z.  a-year ;  and  expressed  some  other  terms. 

The  first  bill  prayed  a  specific  performance  of  that  agreement ; 
charging,  that  about  the  same  time  an  agreement  took  place  with 
Mrs.  Garrett  for  a  renewal  of  her  lease,  comprising  also  a  part  of 
Stangroom's  farm,  about  24  acres ;  that  the  defendant  Stangroom 
was  aware  of  that  agreement,  and  of  the  terms,  upon  which  he 
was  to  have  his  own  lease ;  and  that  the  agreement  with  Stan- 
groom contains  the  same  quantity  of  land  as  a  schedule,  made  out 
in  the  presence  of  Stangroom,  and  with  his  i^ssistance  from  a 
general  map  :  about  24  acres  being  deducted  from  his  farm,  to 
be  added  to  Mrs.  Garrett's ;  and  2a.  8b.  80p.  being  taken  from 
hers  to  be  added  to  his.  Notice  to  quit  was  given  to  both 
tenants  on  the  8rd  of  April,  1797. 

t  Jervis  v.  Bemdgt  (1873)  L.  B.  8  Gh.  351. 
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Stangroom  by  his  answer  denied,  that  he  assisted  Spearing  in        Tbb 
making  out  the  schedule  from  the  map ;  or,  that  he  knew  of  it.  townbhekd 
He  admitted  a  proposal,  made  to  him  by  Spearing  about  the  29th  g^^j^j^Jj^Qji 
or  SOth  of  March,  or  the  1st  of  April,  to  take  from  his  farm  about* 
25  acres ;  and  that  the  rent  for  the  farm  he  was  to  have  should 
be  2902. ;  which  proposal  he  refused.    He  denied  any  knowledge 
of  Mrs.  Garrett's  agreement  for  any  part  of  his  farm,  or  any 
knowledge  of  any  such  intention,  except  for  the  exchange  of 
about  eight  acres;  which  was  proposed  by  Spearing;  and  to 
which  the  defendant  did  not  object. 

Spearing  and  another  witness,  Hammond,  proved,  that  the 
map  was  the  general  standard  of  the  quantity  of  lands ;  and  was 
referred  to  as  such  by  Stangroom  and  the  other  tenants  ;  that 
Stangroom's  and  Mrs.  Garrett's  lands  were  then  mixed;  and 
about  24  acres  of  Stangroom's  were  convenient  for  Mrs.  Garrett. 
Spearing  also  proved  an  exhibit,  the  schedule  of  the  farms, 
referred  to  by  the  bill,  in  his  hand- writing,  entitled,  *'  The  farm 
in  the  occupation  of  Christopher  Stangroom  at  Langham : "  the 
two  first  sides  were  written  in  December,  1796,  at  Stangroom's 
house :  the  third  side  written  afterwards ;  where,  the  deponent 
does  not  know :  but  the  whole  written  to  ascertain  the  quantity 
of  land  proposed  *to  be  let  to  Mrs.  Garrett ;  and  taken  from  the  [  ^3S0  ] 
map  ;  the  two  first  sides  made  out  with  the  privity  and  assistance 
and  in  the  presence  of  Stangroom ;  and  the  whole  communicated 
to  him  previously  to  or  at  the  time  of  the  proposal  to  her.  The 
third  side  contained  the  24a.  Sr.  and  7p.  proposed  to  be  taken 
from  Stangroom,  and  2a.  3r.  33p.  to  be  taken  from  Mrs.  Garrett, 
and  added  to  Stangroom's  farm.  Mrs.  Garrett's  agreement  in 
writing  was  proved,  according  to  a  verbal  agreement,  stated  by 
Spearing,  on  the  13th  of  April,  1797,  for  a  lease  for  14  years  of 
14  score  acres,  at  a  rent  of  170Z.  He  stated,  that  Stangroom 
had  notice  of  the  verbal  agreement.  Hammond  also  proved, 
that  he  informed  Stangroom  of  her  verbal  proposal;  and  that 
her  written  proposals  were  shewn  to  him :  and  a  paper  was  pro- 
duced in  the  handwriting  of  Stangroom,  and  delivered  by  him  to 
Hammond,  at  the  end  of  March,  1797,  to  be  delivered  to  Mrs. 
Garrett ;  stating  loosely  the  extent  of  Mrs.  Garrett's  farm ;  and 
that  she  was  to  have  about  20  acres  more,  and  calculating  the 
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The  rent  she  was  to  pay  upon  the  footing  of  her  verbal  agreement. 
Towkshsnd  Spearing  on  his  cross-examination  denied,  that  he  proposed  an 
Stanoboom.  63tchange  of  eight  acres  only ;  as  stated  by  the  answer. 

The  cross  bill  prayed  a  specific  performance  of  the  written 
agreement. 

Mr,  Lloyd,  Mr,  Romilly,  and  Mr,  Johnson,  for  Stangroom, 
objected  to  the  admission  of  evidence : 

There  is  no  instance,  in  which  an  agreement  has  been  varied 
by  parol  evidence  of  conversations.  This  is  not  put  upon  the 
ground  of  fraud  or  misrepresentation.  *  *  In  this  case  all 
this  was  treaty  antecedent  to  the  execution.  To  proceed  upon 
the  evidence  would  put  an  end  to  the  statute. 

[The  cases  cited  by  counsel  are  referred  to  in  the  judgment.] 

Mr,   Mansfield,  Mr.  Richards,   Mr.  Fonblanque,  and   Mr. 
Home,  for  the  Marquis  Townshend  : 

This  is  the  case  of  a  latent  ambiguity,  requiring  explanation 
aliunde.  Each  party  desires  the  assistance  of  the  Court.  In 
Baker  v.  Pained  the  evidence  was  admitted ;  certainly  in  a  case 
of  mistake.  Surprise  and  mistake  come  very  near  fraud.  If 
Stangroom  is  permitted  to  hold  this  land,  intended  to  form  part 
of  Mrs.  Garrett's  farm,  and  made  so  by  the  agreement  with  her, 
the  effect  will  be  fraud.  Joynes  v.  Statham  I  is  decisive ;  and 
according  to  the  established  doctrine,  that  if  the  Court  can  be 
satisfactorily  informed,  that  the  agreement  is  not  such  as  the 
party  thought  it  was,  it  shall  not  be  enforced. 

The  evidence  was  read  without  prejudice.  The  case  was  then 
argued  upon  the  effect  of  the  agreement  and  the  evidence :  the 
plaintiff  in  the  original  cause  contending,  that  the  agreement 
clearly  referred  to  the  quantity  of  land  by  acres,  roods^  and 
perches ;  and  the  words  *^  be  the  same  more  or  less  "  meant  only, 
that  they  did  not  warrant  the  measure ;  and  the  description  of 
lands  in  the  occupation  of  Stangroom  was  satisfied,  with  that 
restriction ;  and  did  not  necessarily  mean  all  the  lands  in  his 

t  1  Ves.  Sen.  456.  X  '  A.tk.  388. 
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occupation ;  and  that  it  would  be  impossible  to  enforce  Stan- 
groom's  agreement  literally,  particularly  against  Mrs.  Garrett. 

For  the  plaintiff  in  the  cross  bill  it  was  insisted,  that  there 
was  no  ambiguity  in  the  agreement.  The  farm  in  the  occupation 
of  Stangroom  was  intended  to  be  let.  The  words  "  be  the  same 
more  or  less"  shewed,  the  parties  meant  to  be  bound  by  the 
description  of  the  person,  not  of  the  quantity  of  land.  Those 
^words  must  refer  to  all  the  preceding  items  :  and  might  answer 
twenty  acres ;  as  they  would  without  doubt  a  less  quantity ; 
though  not,  if  it  was  considerable.  Upon  the  other  conskuction 
those  words  are  useless.  The  treaty  was  completely  at  an  end 
by  the  notice  to  quit.  The  evidence  does  not  amount  to  the 
assertion,  that  Stangroom  erer  agreed  ;  and  all  the  conversations 
were  antecedent  to  the  date  of  the  agreement. 

LoBD  Chakcellob  : 

The  argument  of  these  causes  certainly  furnishes  questions  of 
great  importance,  as  well  as  some  dij£culty.  It  is  contended  by 
the  original  bill,  that  it  is  competent  to  the  Court  to  make  a 
decree  against  Stangroom  upon  all  the  circumstances  and  the 
written  paper.  He  insists  by  his  cross  bill,  that  he  is  not  bound 
to  execute  such  an  agreement :  or  rather,  that  it  is  not  the  true 
sense  of  the  agreement ;  that  he  has  an  agreement  in  his  pos- 
session, entitling  him  to  a  lease  for  twenty-one  years  of  all  the 
lands  in  his  occupation ;  stating  the  true  meaning  to  be  a  lease 
of  his  old  farm ;  and,  that  agreement  being  obtained  without 
fraud,  no  evidence  is  to  be  admitted  to  vary  the  sense  of  it ;  and 
that  upon  no  other  principle  than  that  founded  upon  the  rules  of 
evidence  in  this  Court,  as  applying  to  the  circumstances  and  his 
conduct  can  the  Court  look  at  the  parol  evidence,  even  for  the 
purpose  of  refusing  him  a  specific  performance  of  his  contract : 
much  more  strongly  contending,  that  the  Court  cannot  enforce 
against  him  a  contract,  the  subject  of  which  will  not  correspond 
with  the  description,  being  only  a  part  of  it ;  and  attempting  to 
add  another  property ;  which  upon  no  practicable  construction  of 
any  words  in  the  written  agreement  can  be  said  to  be  compre- 
hended in  it. 

Upon  the  question  as  to  admitting  parol  evidence,  it  is  perhaps 
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Ths  impossible  to  reconcile  all  the  cases.  Lord  Irnham  v.  Child\ 
TowBUEND  ^^^^  upon  an  indisputably  clear  principle ;  that  the  parties  did 
Stanqboom  °^*  naean  to  insert  in  the  agreement  a  provision  for  redemption ; 
because  they  were  all  of  one  mind,  that  it  would  be  usurious ; 
and  they  desired  the  Court,  not  to  do  what  they  intended,  for 
the  insertion  of  that  provision  was  directly  contrary  to  their 
intention,  but  they  desired  to  be  put  in  the  same  situation,  as  if 
they  had  been  better  informed,  and  consequently  had  a  contrary 
intention.  The  answer  is,  they  admit,  it  was  not  to  be  in  the 
L  ♦333  ]  deed  ;  and  *why  was  the  Court  to  insert  it ;  where  two  risks  had 
occurred  to  the  parties :  the  danger  of  usury,  and  the  danger  of 
trusting  to  the  honour  of  the  party.  The  same  doctrine  was  laid 
down  in  Lord  Portmore  v.  Morris^X  and  in  Hare  v.  Shearwood  § 
by  Mr.  Justice  Buller  ;  and,  speaking  with  all  the  veneration 
and  respect  due  to  so  great  a  judicial  character,  the  point,  in 
which  it  seems  to  have  failed,  is,  that  he  thought  too  confidently, 
that  he  understood  all  the  doctrine  of  a  court  of  equity.  It 
cannot  be  said,  that  because  the  legal  import  of  a  written  agree- 
ment cannot  be  varied  by  parol  evidence,  intended  to  give  it 
another  sense,  therefore  in  equity,  when  once  the  Court  is  in 
possession  of  the  legal  sense,  there  is  nothing  more  to  inquire 
into.  Fraud  is  a  distinct  case,  and  perhaps  more  examuiable  at 
law ;  but  all  the  doctrine  of  the  Court  as  to  cases  of  unconscion- 
able agreements,  hard  agreements,  agreements  entered  into  by 
mistake  or  surprise,  which  therefore  the  Court  will  not  execute, 
must  be  struck  out,  if  it  is  true,  that,  because  parol  evidence 
should  not  be  admitted  at  law,  therefore  it  shall  not  be  admitted 
in  equity,  upon  the  question,  whether,  admitting  the  agreement 
to  be  such  as  at  law  it  is  said  to  be,  the  party  shall  have  a  specific 
execution,  or  be  left  to  that  Court,  in  which,  it  is  admitted,  parol 
evidence  cannot  be  introduced.  A  very  small  research  into  the 
cases  will  shew  general  indications  by  Judges  in  equity,  that  that 
has  not  been  supposed  to  be  the  law  of  this  Court.  In  Henkle  v. 
The  Royal  Exchange  Assvrance  Company, \\  the  Court  did  not 
rectify  the  policy  of  insurance  ;  but  they  did  not  refuse  to  do  so 
upon  a  notion,  that,  such  being  the  legal  effect  of  it,  therefore 

+  1  Br.  C.  C.  92.  §  3  Br.  C.  C.  168. 
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this  Court  coTild  not  interfere;  and  Lord  Habdwicee  says  ex-  thb 
pressly,  there  is  no  doubt,  the  Court  has  jurisdiction  to  relieve  in  townshemd 
respect  of  a  plain  mistake  in  contracts  in  writing  as  well  as  stano  boom 
against  frauds  in  contracts:  so  that,  if  reduced  into  writing 
contrary  to  the  intent  of  the  parties,  on  proper  proof  that  would 
be  rectified.  This  is  loose  in  one  sense ;  leaving  it  to  every  Judge 
to  say,  whether  the  proof  is  that  proper  proof,  that  ought  to 
satisfy  him;  and  every  Judge,  who  sits  here  any  time,  must 
miscarry  in  some  of  the  cases,  when  acting  upon  such  a  prin- 
ciple. Lord  ELkBDwicEE  saying,  the  proof  ought  to  be  the 
strongest  possible,  leaves  a  weighty  caution  to  future  Judges. 
This  inconvenience  belongs  to  the  administration  of  justice; 
that  the  *minds  of  di£ferent  men  will  differ  upon  the  result  of  [  *334  ] 
the  evidence ;  which  may  lead  to  different  decisions  upon  the 
same  case.  In  Lady  Shelbume  v.  Lord  Inchiquin\  it  is  clear. 
Lord  Thtjblow  was  influenced  by  this,  as  the  doctrine  of  the 
Coart ;  saying,  it  was  impossible  to  refuse,  as  incompetent,  parol 
evidence,  which  goes  to  prove,  that  the  words  taken  down  in 
writing  were  contrary  to  the  concurrent  intention  of  all  parties  : 
bat  he  also  thought,  it  was  to  be  of  the  highest  nature ;  for  he 
adds,  that  it  must  be  irrefragable  evidence.  He  therefore  seems 
to  say,  that  the  proof  must  satisfy  the  Court,  what  was  the  con- 
current intention  of  all  parties ;  and  it  must  never  be  forgot,  to 
what  extent  the  defendant,  one  of  the  parties,  admits  or  denies 
the  intention.  Lord  Thublow  saying,  the  evidence  must  be 
strong,  and  admitting  the  difficulty  of  finding  such  evidence, 
says,  he  does  not  think,  it  can  be  rejected  as  incompetent. 

I  do  not  go  through  all  the  cases ;  as  they  are  all  referred  to 
in  one  or  two  of  the  last.  Li  Rich  v.  Jackson  I  there  is  a  reference 
to  Joynes  v.  Staihamy  and  a  note  of  that  case  preserved  in  Lord 
Habdwiceb's  manuscript.  He  states  the  proposition  in  the  very 
terms ;  that  he  shall  not  confine  the  evidence  to  fraud  th  it  is 
admissible  to  mistake  and  surprise ;  and  it  is  very  singuiar ;  if 
*the  Court  will  take  a  moral  jurisdiction  at  all,  that  it  should  not  [  *3.)7 
be  capable  of  being  applied  to  those  cases ;  for  in  a  moral  view 
there  is  very  little  difference  between  calling  for  the  execution  of 
an  agreement  obtained  by  fraud,  which  creates  a  surprise  upon 

t  1  Br.  C.  C.  338,  t  4  Br.  C.  0.  514. 
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The  the  other  party,  and  desiring  the  execution  of  an  agreement ^ 
TowNBHEND  which  can  be  demonstrated  to  have  been  obtained  by  surprise. 
Stakoboom.  ^^  ^^  impossible  to  read  the  report  of  Joynes  v.  Statham,\  and 
conceive  Lord  Hardwioke  to  have  been  of  opinion,  that  evidence 
[  *333  ]  is  not  ^admissible  in  such  cases ;  though  I  agree  with  Lord 
BossLYN,  that  the  report  is  inaccurate.  Lord  Bossltn  expressly 
takes  the  distinction  between  a  person  coming  into  this  Court, 
desiring,  that  a  new  term  shall  be  introduced  into  an  agreement, 
and  a  person  admitting  the  agreement,  but  resisting  the  execution 
of  it  by  making  out  a  case  of  surprise.  If  that  is  made  out,  the 
Court  will  not  say,  the  agreement  has  a  different  meaning  from 
that,  which  is  put  upon  it;  but  supposing  it  to  have  that 
meaning,  under  all  the  circumstances  it  is  not  so  much  of  course, 
that  this  Court  will  specifically  execute  it.  The  Court  must  be 
satisfied,  that  under  all  the  circumstances  it  is  equitable  to  give 
more  relief  than  the  plaintiff  can  have  at  law ;  and  that  was 
carried  to  a  great  extent  in  Twining  v.  MoTrrice.l  In  that  case 
it  was  impossible  to  impute  fraud,  mistake,  or  negligence :  but 
Lord  Eenyon  was  satisfied,  the  agreement  was  obtained  by 
surprise  upon  third  persons ;  which  therefore  it  was  uncon- 
scientious to  execute  against  the  other  party  interested  in  the 
question.  It  had  been  decided  frequently  at  law,  that  there 
could  be  no  such  thing  as  a  puffer  at  an  auction.  That,  whether 
right  or  wrong,  has  been  much  disputed  here.  In  that  case  we 
contended,  that  all  the  parties  in  the  room  ought  to  know  th^ 
law.  Lord  Kbnyon  would  not  hear  us  upon  that ;  and  I  do  not 
much  wonder  at  it :  but  Blake  being  the  common  acquaintance 
of  both  parties,  and  having  no  purpose  to  bid  for  the  vendor, 
unfortunately  was  employed  to  bid  for  the  vendee ;  and  others, 
knowing,  that  he  was  generally  employed  for  the  vendor,  thought, 
the  bidding  was  for  him.  Lord  Kbnyon  said,  that  was.  such  a 
surprise  upon  the  transaction  of  the  sale,  that  he  would  leave  the 
parties  to  law ;  and  yet  it  was  impossible  to  say,  thai  the  vendee 
appointing  his  friend,  without  the  least  notion,  much  less  inten- 
tion, that  the  sale  should  be  prejudiced,  was  fraud,  surprise,  or 
any  thing,  that  could  be  characterised  as  morally  wrong.  Thai 
case  illustrates  the  principles,  that  circumstances  of  thai  sori 
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would  prevent  a  specific  performance ;  and  that  it  is  competent        ^hb 
to  this  Court,  at  least  for  the  purpose  of  enabling  it  to  determine,    To^vsHBiin 
whether  it  will  specifically  execute  an  agreement,  to  receive   staiyoboom. 
evidence  of  the  circumstances,  under  which  it  was  obtained ;  and 
I  will  not  say,  there  are  not  cases,  in  which  it  may  be  received, 
to  enable  the  Court  to  rectify  a  written  agreement,  *upon  surprise       [  •ssa  ] 
and  mistake,  as  well  as  fraud  :  proper,  irrefragable,  evidence,  as 
clearly  satisfactory,  that  there  has  been  mistake  or  surprise,  as 
in  the  other  case,  that  there  has  been  fraud.    I  agree,  those  pro- 
ducing evidence  of  mistake  or  surprise,  either  to  rectify  an  agree- 
ment, or  calling  upon  the  Court  to  refuse  a  specific  performance, 
undertake  a  case  of  great  difficulty :  but  it  does-  not  follow,  that 
it  is  therefore  incompetent  to  prove  the  actual  existence  of  it  by 
evidence. 

The  conclusion  upon  this  case  is,  that  I  can  give  relief  upon 
neither  bill.  I  will  not  say,  that  upon  the  evidence  without  the 
answer  1  should  not  have  had  so  much  doubt,  whether  I  ought 
not  to  rectify  the  agreement,  upon  which  Stangroom  relies,  as  to 
take  more  time  to  consider,  whether  the  bill  should  be  dismissed* 
But  the  evidence  must  be  taken,  due  regard  being  had  to  the 
answer ;  and  the  Court  is  not  to  decide  upon  the  allegation  as  to 
the  probability  against  the  answer,  not  only  to  take  out  of  his 
contract  part  of  the  land  he  held,  but  to  insert  land,  which  he 
never  did  hold,  and  of  which  he  states  he  never  did  agree  to 
become  the  occupier.  Though  I  admit  all  the  observations  upon 
the  depositions,  stating  the  communication  to  Btangroom  by 
Spearing  of  the  third  side  of  the  paper,  produced  in  evidence,  it 
is  clear  upon  all  the  other  circumstances,  that  Stangroom  knew 
prior  to  that  agreement,  that  there  had  been  treaty  with  Mrs. 
Garrett  to  let  her  have  the  land  described  in  the  third  side  of 
that  paper.  A  most  material  fact  is,  that  Stangroom  admits, 
that  upon  the  29th  or  80th  of  March,  or  the  Ist  of  April,  Spear- 
ing proposed  to  him,  that  his  farm  should  be  varied.  It  is  said, 
he  objected  to  that  proposition :  but  he  admits,  that  at  that  time 
Spearing  delivered  to  him  a  paper,  which  corresponds  in  most  if 
not  all,  its  parts  with  the  agreement  of  the  4th  of  May.  H  that 
paper  amounts  to  a  proposition,  that  he  was  not  to  have  his  old 
farm«  and  it  coxresponds  with  the  paper  d  the  4th  of  May,  and 
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Thb        Spearing  executed  that  paper  with  the  notion,  that  it  demised, 
TowNBHEKD  ^^^^  ^^  proposed  to  demise  upon  the  29th  or  80th  of  March,  or 

STAKokooM.  *^«  1«*  '>^  ^P"^'  *^e  «*^«'  *»^^8  "  *«  °o*  demising  what  was 
proposed  at  the  prior  time,  there  cannot  be  a  stronger  case  of 

surprise ;  with  this  additional  fact,  that  before  the  execution  of 
the  agreement  Mrs.  Garrett  represented,  that  the  bargain  pro- 
posed to  her  was  hard.  She  was  to  have  more  lands  in  this 
[  ^340  ]  parish.  Where  was  *8he  to  get  more,  but  out  of  the  occupation 
of  Stangroom ;  all  the  lands  in  that  parish  being  let  between 
them  ?  He  sends  her  word,  that  she  is  to  have  the  additional 
quantity.  What  is  that  but  saying,  that  he  was  to  give  up  so 
much ;  for  it  could  be  procured  from  no  other  quarter  ?  Recol- 
lecting also,  that  the  map  was  in  his  possession,  was  referred  to, 
and  was  something  to  amend  by,  that  it  gave  map  quantities, 
and  the  papers  were  reformed  as  to  their  quantities  by  that  map, 
furnishing  446  acres,  as  the  quantity  in  the  possession  of  Stan- 
groom,  and  426,  as  the  quantity  proposed  to  be  in  his  possession, 
the  latter  made  up  by  reduction  of  24  acres  and  the  addition  of 
three,  it  is  impossible,  taking  all  this  together,  to  prove,  that  it 
was  the  intention  of  the  parties,  that  if  those  two  treaties  were 
carried  into  efiEect,  he  should  have  the  whole.  It  appears,  that 
Spearing  managing  for  his  landlord,  and  these  tenants  doing  the 
best  for  themselves,  had  not  come  to  an  agreement  up  to  the 
1st  of  April.  Then  notice  to  quit  was  given  to  both.  That  is 
said  to  be  a  determination  of  all  treaty.  It  is  put  on  the  other 
side  as  speeding  the  business.  Steps  are  taken  directly;  and 
Mrs.  Garrett  makes  her  agreement  by  parol  upon  the  18th  of 
April ;  the  effect  of  which  is  to  give  her  the  benefit  of  that  part 
of  the  treaty,  which  was  to  take  from  Stangroom  that  part  of  his 
farm.  That  agreement  was  communicated  to  Stangroom.  He 
knew,  she  had  a  parol  agreement,  perhaps  not  strictly  one,  that, 
even  if  confessed,  would  have  bound,  but  an  agreement,  that  in 
all  honour,  conscience,  and  fair  dealing,  ought  to  bind ;  she  rely- 
ing upon  the  honour  of  her  landlord,  that  she  was  to  have  that 
property  in  her  occupation,  which  Stangroom  himself  had  advised 
her  to  take.  The  subsequent  agreement  with  Stangroom  does 
away  the  effect  of  the  notice  to  quit. 
The  question  therefore  is,  whether  upon  the  face  of  the  agree- 
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ment  connected  with  a  latent  circumstance,  now  disclosed,  you  The 
are  now  at  liberty  upon  the  latent  fact  disclosed  to  inquire  into  townshsnd 
the  nature  of  the  agreement  itself ;  if  there  is  something  upon  g-r^nQHooM. 
the  face  of  it  inconsistent  with  that  fact  disclosed:  whether 
evidence  can  be  admitted  upon  the  ground  of  that  fact  disclosed ; 
one  part  of  the  agreement  importing  what  the  other  part  does 
not  import:  next,  whether  if  Stangroom  really  understood,  he 
was  to  have  the  whole  of  his  old  farm,  he  shall  have  a  specific 
execution ;  if  the  other  party  could  not  so  understand  it.  As  to 
the  expression  *"  more  or  less,"  I  do  not  say,  those  words  in  a  [  *84i  ] 
contract  will  not  include  a  few  additional  acres:  but  if  the 
parties  are  contending  about  three  acres,  it  would  be  very 
singular  upon  those  words  to  add  twenty-four  map  acres  ;  which 
he  knew  were  already  demised,  as  far  as  parol  could  demise 
them,  to  Mrs.  Garrett.  It  is  almost  impossible  that  he  could 
mean  to  include  them.  Therefore  upon  the  head  of  the  true 
meaning  of  the  agreement,  I  think  the  parol  evidence  may  be 
introduced:  but,  without  determining  that,  the  evidence  is  so 
complete  to  shew.  Spearing  did  not  mean  it  at  the  time  of  the 
agreement,  and  that  Stangroom  must  have  known,  that  he  could 
not  mean  it,  that  he  is  therefore  to  be  left  to  law. 

As  to  the  other  part  of  the  case,  I  cannot  possibly  execute  an 
agreement  so  perfectly  different  from  that  Stangroom  has  signed. 
I  am  to  consider  it  with  reference  to  his  answer ;  by  which  he 
has  positively  denied  it.  The  whole  agreement  is  to  be  taken 
together ;  and  the  whole  must  be  executed  or  abandoned.  I 
cannot  find  out,  what  was  the  parcel  of  land  in  the  possession  of 
Mrs.  Garrett,  that  he  was  to  have.  It  is  not  distinctly  stated : 
nor  is  it  admitted.  I  cannot  therefore  give  a  specific  performance 
upon  that  bill ;  and  under  all  the  circumstances  with  regard  to 
the  admission  of  evidence,  attending  to  the  purpose  and  the  view, 
with  which  it  is  to  be  admitted  in  this  Court,  both  bills  must  be 
dismissed,  without  costs,  on  account  of  the  inaccuracy  of  all  the 
transactions. 
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1801.  BARKINGTON  v.  TKISTRAM. 

1 .  (6  Veaey,  346—349.) 

Sldon,  L.O.  j^  bequest  for  all  and  every  the  child  and  children  of  A.  indndes 

[  345  ]  eyery  child  bom  before  the  period  of  distribution ;  which  in  this  case 

was  the  attainment  of  the  age  of  twenty-one  by  the  eldest,  the  marriage 
of  a  daughter,  or  the  death  of  a  child  under  twenty-one,  leaying  issue. 
Upon  the  general  rule  a  child  by  a  subsequent  marriage  was  included, 
notwithstanding  a  strong  implication  in  favour  of  children  by  the  prior 
marriage. 

Dividends  on  specific  legacy  of  stock  from  the  death  of  the  testator. 

Costs  of  a  doubt  upon  the  meaning  of  the  will  out  of  the  general 
property. 

Admiral  BARRiNaxoN  by  his  will,  dated  the  22nd  of  February, 
1797,  after  devising  his  real  estate,  and  disposing  of  a  leasehold 
house,  and  the  furniture,  Sec,  gave  and  bequeathed  to  his 
nephew  Barrington  Price  10,0002.  3  per  cent.  Consolidated  Bank 
Annuities,  part  of  his  stock  in  that  fund ;  which  he  directed  to 
be  transferred  to  his  said  nephew  for  his  own  use  and  benefit 
within  one  month  after  the  testator's  decease:  but  if  his  said 
nephew  should  happen  to  die  in  his  Ufe-time,  then  the  testator 
directed,  that  his  executor  should  stand  possessed  of  the  said 
10,0002.  8  per  cent.  Bank  Annuities  upon  trust  for  all  the 
children  of  the  said  nephew  Barrington  Price  lawfully  begotten, 
which  shall  be  living  at  his  decease,  or  bom  in  due  time  after- 
wards, in  equal  shares,  if  more  than  one ;  to  be  transferred  to  a 
son  or  sons  at  the  age  of  twenty-one,  and  to  a  daughter  or 
daughters  at  the  like  age,  or  marriage  with  consent  of  the 
executor;  the  dividends  to  be  in  the  mean  time  applied  for 
maintenance  and  education;  with  survivorship  in  case  of  the 
death  of  any  one  or  more  dying  before  twenty-one  or  marriage 
without  leaving  any  child  or  children;  if  leaving  any,  upon 
trust  for  the  child  or  children,  in  the  same  manner;  and  if 
Barrington  Price  should  die  in  the  testator's  life,  leaving  only 
one  child  living  at  his  decease,  or  bom  in  due  time  afterwards, 
or  if  more,  all  but  one  should  die  before  becoming  entitled  to  any 
share,  and  without  leaving  issue,  upon  trust  for  such  one ;  and 
if  Barrington  Price  should  die  in  the  testator's  life  without  leav- 
ing any  child  or  children  living  at  his  decease  or  bom  in  due 
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time  afterwards,  or  if  any,  they,  their  child,  children,  or  issue,  Babbinoton 
should  die  before  becoming  entitled  to  the  said  stock  as  a  vested    tbistbam. 
interest,  then  the  same  to  fall  into  the  residue,  and  go  to  his 
nephew  George  Barrington,  residuary  legatee  and  executor. 

After  several  other  legacies  the  testator  gave  to  the  plaintiffs 
the  sum  of  5,0002.  part  of  his  stock  of  and  in  the  8  per  cent.  Bank 
Annuities ;  upon  trust  for  and  for  the  benefit  of  all  and  every  the 
child  and  children  of  his  niece  Mrs.  Tristram,  the  wife  of  the 
Beverend  Thomas  Tristram,  if  more  than  one,  in  and  by  equal 
parts  or  shares ;  and  to  be  vested  interests  in,  and  transferred  to, 
*such  of  them  as  should  be  a  son  or  sons,  as  or  when  he  or  they  [  *34r>  ] 
should  attain  his  or  their  age  or  ages  of  twenty-one  years  re- 
spectively, and  in  and  to  such  of  them  as  should  be  a  daughter 
or  daughters  at  the  like  ages,  or  upon  his  or  their  marriage  or 
marriages  before  such  age  with  consent  of  the  plaintiff,  or  the 
survivor,  his  executors,  &c. ;  and  he  directed,  that  the  dividends 
thereof,  or  such  part  or  parts  thereof,  and  so  much  as  the  plaintiff 
should  think  fit,  should  be  in  the  meantime  applied  for  the 
maintenance  and  education  of  the  children  of  his  said  niece  Mrs. 
Tristram  during  their  respective  minorities,  without  any  regard 
to  the  ability  of  their  father,  or  his  situation  or  circumstances  in 
life  ;  but  if  any  of  the  children  of  the  said  Mrs.  Tristram,  being 
a  son  or  sons,  should  die  before  the  age  of  twenty-one,  or,  being 
a  daughter  or  daughters,  before  that  age,  not  having  been 
married  with  such  consent,  and  without  leaving  any  issue  then 
Uving,  then  the  expectant  parts  or  shares  of  such  children  so 
dying  before  being  vested  of  and  in  the  said  5,000{.  8  per  cent. 
Annuities  should  go  or  accrue  to,  and  be  upon  trust  for  the 
benefit  of  the  surviving  children  of  the  said  niece  Mrs.  Tristram, 
if  more  than  one,  in  equal  shares ;  and  should  be  vested  interests 
in,  and  transferred  to,  each  of  them  respectively  at  the  like  ages 
or  times  as  the  original  shares;  and  the  dividends  of  such 
surviving  shares  should  be  in  the  meantime  applied  for  the 
maintenance  and  education  of  such  surviving  children  during 
minority;  but  if  any  of  the  children  of  his  said  niece  Mrs. 
Tristram,  son  or  daughter,  sons  or  daughters,  should  die  before 
twenty-one,  leaving  any  child  or  children,  the  share  of  every 
such  child  so  dying  under  age,  and  leaving  issue,  should  be  upon 
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Babbihotoh  trust,  for  the  benefit  of  his,  her,  or  their  child  or  children,  if 
Tbistbam.    niore  than  one,  in  equal  shares ;  and  should  be  vested  interests 
in,  and  transferred  to,  each  of  them  respectively  at  the  like  ages 
or  times,  or  upon  the  marriage  of  such  of  them  as  should  be  a 
daughter  or  daughters,  with  like  consent  as  before  directed 
respecting  the  shares  of  the  child  or  children  of  the  said  niece 
Mrs.  Tristram,  and  with  the  same  survivorship  as  before,  in  case 
of  such  child  dying  under  twenty-one  and  without  issue,  as  afore- 
said ;  and  that  the  dividends,  &c.  of  the  last-mentioned  shares 
should  be  applied  for  the  maintenance  and  education  of  such 
last-mentioned  child,   &c.   during    minority;    and    if    all    the 
children  of  his  said  niece  Mrs.  Tristram,  except  one,  should  die, 
before  he,  she,  or  they,  should  become  entitled  to  any  part  of  the 
[  *347  ]      said  5,000Z.  ♦Annuities  by  virtue  of  that  his  will,  and  without 
leaving  any  issue,  as  aforesaid,  then  and  in  that  event  he  gave 
the  whole  upon  trust  for  such  only  surviving  child ;  and  directed, 
that  it  should  be  transferred  to  such  child,  if  a  son  at  twenty- 
one,  if  a  daughter,  at  that  age,  or  marriage  with  such  consent,  as 
before :  but  if  all  and  every  the  child  and  children  of  his  said 
niece  Mrs.  Tristram  should  die,  before  they  or  any  of  them 
should  become  entitled  to  the  said  5,000{.  8  per  cent.  Bank 
Annuities  as  a  vested  interest,  and  without  leaving  any  child  or 
children,  which  should  live  to  become  entitled  thereto,  as  a 
vested  interest,  then  and  in  that  event  he  gave  the  said  5,000/. 
Bank  Annuities  upon  trust  for  all  the  children  of  the  said 
Barrington  Price,  which  shall  be  living  at  the  decease  of  the 
surviving  child  of  his  said  niece  Mrs.  Tristram,  in  the  same 
manner  as  directed  concerning  the  said  10,0002.  Bank  Annuities ; 
and  if  none  of  the  children  of  Barrington  Price  or  their  issue 
should  live  to  become  entitled,  the  said  5,000Z.  stock  to  fall  into 
the  residue. 

The  testator  died  soon  after  the  execution  of  his  will.  Thomas 
Tristram  died,  according  to  one  witness,  in  1796;  leaving  six 
children  by  his  wife.  She  married  again,  and  by  that  marriage 
had  one  child,  Louisa  Jane  Cooke.  That  child  claiming  a  share, 
and  the  Tristrams  claiming  the  whole,  as  the  only  children 
living  at  the  death  of  the  testator,  the  bill  was  filed  by  the 
trustees  to  have  the  different  rights  ascertained. 
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Mr.  Alexander,  for  the  family  of  Tristram :  Baebinoton 

r. 

It  was  originally  held  in  the  cases,  that  a  general  bequest  Tbistbam. 
of  this  sort  applied  only  to  the  description  of  persons  at  the 
death  of  the  testator  at  farthest :  but  some  late  cases  have  let  in 
persons  answering  the  description  before  the  distribution.  That 
construction,  which  would  let  in  the  child  by  the  second  marriage, 
would  make  a  considerable  part  of  this  disposition  impossible. 
The  question  is,  whom  the  testator  meant  by  the  child  or  children 
of  his  niece  Tristram.  If  the  construction  is  extended  to  a  child 
coming  in  esse  after  the  death  of  the  testator,  you  may  extend  it 
under  this  will,  so  as  to  give  to  the  children  of  that  child  a  pro- 
portion of  the  fund  at  the  age  of  twenty-one ;  which  is  extending 
the  vesting  beyond  the  period  allowed  by  law :  a  difl&culty,  that 
cannot  occur  if  it  is  understood  children  born  at  the  death  of  the 
testator.  The  *Gourt  will  incline  to  that  meaning,  that  will  meet  [  *348  ] 
all  the  events,  that  can  happen. 

Mr,  Sutton  and  Mr.  Owen,  for  the  defendant  Cooke : 

This  is  merely  a  question  of  intention.  The  rule,  that  all 
children  are  let  in,  until  there  must  be  a  distributive  share  given 
to  one,  must  govern  this  case.  Suppose,  all  the  children  by  the 
first  husband  died,  before  the  money  was  distributable :  is  the 
bounty,  evidently  intended  as  a  provision  for  the  children  of  his 
niece,  to  lapse  ?  The  Court  will  not  incline  to  such  a  construc- 
tion. The  difficulty  suggested  must  be  considered,  when  the 
case  arises :  but  one  eventually  bad  limitation  in  a  will  does  not 
of  necessity  govern  the  construction.  Tristram,  the  father, 
appears  to  have  been  dead  when  the  will  was  made.  They  cited 
Andrews  v.  Partington,  8  Br.  C.  C.  401,  Middleton  v.  Messenger, 
ante,  p.  1. 

Lord  Chancellob: 

The  rule  of  the  Court  now  being  to  let  in  all  children,  until 
there  must  be  a  distributive  share  given  to  one,  the  construction 
upon  the  whole  of  this  will  seems  to  be,  that  every  child  must  be 
let  in,  until  some  child  attains  twenty-one,  or  dies,  leaving  issue. 
The  first  attaining  twenty-one  must  be  paid  his  share,  and  then 
it  must  be  apportioned ;  unless  some  other  prior  event  would 
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Basbinqton  compel  you  to  fix  the  shares.  The  rule  of  the  Court  has  gone 
Teistbam.  upon  an  anxiety  to  provide  for  as  many  children  as  possible  with 
convenience.  Therefore  any  coming  iii  esse,  before  a  determinate 
share  becomes  distributable  to  any  one,  is  included.  My  private 
opinion  is,  he  never  thought  of  his  niece  marrying  again ;  but  the 
object  was  the  children  of  Mr.  Tristram.  The  words  "  the  wife 
of  the  Beverend  Thomas  Tristram  "  are  merely  words  of  descrip- 
tion. In  the  direction  for  maintenance,  without  regard  to  the 
ability  of  their  father,  I  should  suppose,  he  thought  Mr.  Tristram 
was  alive,  and  that  he  meant  him :  but  the  words  are  not  so ; 
and  if  the  rule  is  to  include  all  children  coming  in  esse,  before 
there  must  be  a  distributive  share  given  to  one,  the  words  "  their 
[  *3*9  ]  father  "  in  that  passage  are  not  sufficient  to  support  my  private 
opinion  against  the  rule.  In  the  gift  over  he  excludes  children 
of  Barrington  Price,  that  should  not  be  living  *at  the  death  of 
the  surviving  child  of  Mrs.  Tristram.  There  too,  I  think,  he 
meant  children  by  Mr.  Tristram :  but  it  would  be  very  difficult 
to  make  out  the  title  of  the  children  of  Barrington  Price  against 
her  children  by  any  other  husband.  The  difficulty  put  by  Mr, 
Alexander  confirms  my  private  opinion :  but  the  rule  requiring, 
that  all  the  children  shall  take,  who  come  in  esse,  before  there  is 
a  necessity  for  determining  the  share  of  any  child,  it  only  comes 
to  this :  that  the  testator  has  given  to  persons,  whom  the  law 
makes  certain,  property,  with  a  limitation  over,  which  cannot 
take  effect ;  which  happens  everyday.  Notwithstanding  a  strong 
conjecture  against  my  judicial  opinion,  I  am  bound  to  declare, 
that  every  child  of  Mrs.  Tristram  shall  take,  who  will  come  into 
existence  before  any  son  of  Mrs.  Tristram  attains  the  age  of 
twenty-one,  or  any  daughter  attains  that  age,  or  marries,  or  any 
child  marries,  and  dies,  leaving  issue ;  for  a  child  may  marry, 
and  die  under  twenty-one,  leaving  issue.  Decree,  that  the  stock 
shall  be  transferred  to  the  Accountant-General,  and  the  costs  of 
all  parties  paid  out  of  the  residue.  Wherever  a  testator  by  his 
will  raises  a  doubt  upon  the  meaning  of  it,  his  general  property 
pays  for  settling  that  doubt.  This  being  a  specific  legacy  of 
stock,  the  dividends  are  due  for  maintenance  from  the  death  of 
the  testator. 
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PAINE  V.   MELLERt  i»«i- 

(6  Vesey,  349—353.)  Ju^2, 

Contract  for  the  sale  of  houBes ;  which  from  defects  in  the  title  could  Bldon,  L.C. 
not  be  completed  on  the  day.  The  treaty  however  proceeded  upon  a  r  349  ] 
proposal  to  waive  the  objections  upon  certain  terms.  The  houses  being 
burnt  before  a  conveyance,  the  purchaser  is  bound,  if  he  accepted  the 
title ;  and  the  circumstance,  that  the  vendor  suffered  the  insurance  to 
expire  at  the  day,  on  which  the  contract  was  originally  to  have  been 
completed,  without  notice,  makes  no  difference.  A  reference  to  the 
Master  was  therefore  directed  to  inquire,  whether  the  proposal  was 
accepted,  or  acquiesced  in,  on  behalf  of  the  purchaser. 

Upon  the  1st  of  September,  1796,  the  plaintiffs  sold  to  the 
defendant  by  auction  some  houses  in  Ratcliffe  Highway,  upon  the 
usual  terms,  a  deposit  of  251.  per  cent,  and  a  proper  conveyance 
to  be  executed  upon  payment  of  the  remainder  of  the  purchase- 
money,  at  Michaelmas  next.  The  premises  were  with  others 
subject  to  certain  annuities :  but  a  trust  of  stock  was  declared 
for  the  payment  of  these  annuities.  The  first  abstract  delivered 
was  clearly  defective :  so  that  the  purchase  could  not  be  com- 
pleted at  *the  time.  A  farther  abstract  was  delivered  to  the  [  •S^o  ; 
solicitor  for  the  defendant  at  the  end  of  September  or  the 
beginning  of  October.  He  insisted  upon  having  a  release  from 
the  annuitants.  The  treaty  continued  through  October ;  and 
about  the  end  of  that  month  the  defendant's  solicitor  agreed  to 
waive  all  objections,  if  the  plaintiff  would  allow  him  eleven 
guineas,  and  if  the  trustees  of  the  stock  would  join  in  the  con- 
veyance ;  and  refused  a  proposal  to  give  up  the  purchase.  The 
plaintiff  agreed  to  make  the  allowance  desired.  On  the  4th  or 
Sth  of  November  the  defendant's  solicitor  sent  a  draft  of  a  con- 
veyance. The  trustees  of  the  stock  were  prevailed  upon  to  join 
in  the  conveyance  by  a  new  declaration  of  trust.  The  draft  was 
returned  to  the  defendant's  solicitor :  the  deeds  were  engrossed ; 
and  upon  the  16th  or  17th  of  December  he  declared  himself 
satisfied  with  the  title ;  and  said,  the  deeds  would  be  ready  in 
two  or  three  days ;  and  that  he  should  complete  the  purchase 
under  the  promise  of  the  eleven  guineas.  Upon  the  18th  of 
December,  the  houses  were  burnt:   the  insurance  having  been 

t  Bayner  v.  Fruton  (1880-81),  18  Ch.  D.  1,  9,  50  L.  J.  Ch.  472. 
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Paine  Buffered  to  expire  at  Michaelmas,  1796.  On  the  20th  of  December 
Mellek.  the  defendant's  solicitor  wrote  a  letter  ;  observing,  that  he  had 
taken  an  objection  to  the  freehold  title;  and  should  not  have 
thought  any  thing  more  of  the  purchase  but  for  the  covenant  of 
indemnity  from  the  trustees,  inserted  in  the  draft  by  him,  and 
approved  by  one  of  the  trustees  of  the  stock :  but  as  that  had 
been  struck  out  by  another  trustee,  he  could  not  advise  his  client 
to  accept  the  title ;  and  he  should  call  for  the  deposit. 

The  bill  was  then  filed ;  praying  a  specific  performance  of  the 
contract ;  and  a  decree  was  made  by  the  late  Lord  Chancellor, 
simply  referring  it  to  the  Master,  to  see,  whether  a  good  title 
could  be  made.  This  decree  was  dissatisfactory  to  both  parties, 
as  not  deciding  the  question ;  and  a  petition  of  re-hearing  was 
presented  by  the  plaintiff. 

Mr.  Mansfield  and  Mi\  Cox,  for  the  plaintiff,  insisted,  that 
the  objection  to  the  title  from  the  charge  of  the  annuities  was 
frivolous:  there  being  a  fund  of  stock  with  a  trust  declared 
upon  it. 

Mr.  Sutton  and  Mr.  Lewis,  for  the  defendant : 

The  delay  in  performing  this  contract  arose  from  the  defect 
of  the  title;  and  the  plaintiff  ought  to  have  acquainted  the 
[  •361  ]  defendant  with  the  *circumstance  of  the  insurance  expiring.  In 
Stent  V.  Baylis,\  referred  to  in  Mortimer  v.  Capper ,1  Sir  Joseph 
Jekyll  expresses  a  clear  opinion  upon  this  case.§  Pope  v. 
Roots.] 


Mr.  Mansfield,  in  reply  : 

All  the  cases  referred  to  are  got  rid  of  by  Jackson  v.  Lerer.% 
The  former  cases  proceeded  upon  this  fallacy,  that  the  party 
could  not  have  the  thing  bought ;  for  chance  had  decided  against 
him :  but  he  had  the  chance ;  and  he  must  take  it  each  way. 
In  the  case  of  a  Ufe  it  might  last  fifty  years,  and  might  drop  the 
next  day.    But  this  is  not  a  purchase  of  property  depending 

t  2  P.  Wms.  217.  II  7  Br.  P.  C.  184. 

t  1  Br.  0.  C.  156.  %  3  Br.  C.  C.  605. 

§  2  P.  Wms.  220. 
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upon  the  contingency  of  life,  lite  an  annuity.  A  man  pur-  Paine 
chasing  a  house  is  to  consider  with  himself  whether  he  will  melleb. 
insure,  or  not.  Not  a  word  was  said  about  insurance :  there- 
fore notice  was  not  incumbent  on  the  plaintiffs ;  and  there  was 
as  much  negligence  in  the  defendant  in  not  inquiring  about  that. 
Such  an  accident  did  not  occur  to  either  of  them.  If  in  the  sale 
of  a  house  nothing  is  said  about  insurance,  it  could  not  enter 
into  the  bargain. 

LoBD  Chancellob  : 

The  abstract  first  delivered  was  undoubtedly  imperfect  in 
certain  respects.  It  did  not  go  back  farther  than  forty-three 
years;  and  there  was  no  specific  mention  of  the  property  in 
Batclifife  Highway  in  the  abstract.  There  was  also  the  objection 
upon  the  annuities.  Unquestionably  that  abstract  was  not  satis- 
factory ;  and  the  express  condition  of  the  sale  could  not  be  com- 
plied with.  Of  course  the  defendant  could  not  be  called  on  to 
pay  his  purchase  money.  Then  it  was  with  the  vendee  to  choose 
to  go  on  with  the  bargain  or  to  put  an  end  to  the  contract.  The 
agent  however  chose  not  to  put  an  end  to  it :  and  though  a  cir- 
cumstance took  place  at  Michaelmas  sufficient  to  put  an  end  to 
any  action  of  law,  the  contract  was  kept  alive,  at  least  to  the 
10th  of  December.  It  is  clear,  the  objection  was  given  up  as  to 
the  freehold  title ;  and  the  only  difference  was  as  to  the  indem- 
nity against  the  annuities,  affecting  these  with  other  premises. 
I  do  not  consider,  whether  this  objection  is  of  form  or  substance: 
but  leave  it  to  be  determined,  when  it  may  be  necessary,  whether 
the  purchaser  under  such  circumstances  has  not  a  right  to  insist, 
that  *the  annuitants  shall  release  the  premises;  or,  whether  this  [  *352  ] 
Court  will  say,  under  all  the  circumstances  the  purchasers 
shall  take  the  premises  burthened  with  the  annuities  with  a 
great  number  of  others ;  and  seek  their  indemnity  against  the 
trust  property  and  the  trustees ;  if  they  preferred  a  personal 
covenant  by  the  trustees.  If  in  equity  these  premises  belonged 
to  the  vendee,  he  would  have  a  title  to  the  rents  and  profits  at 
Michaelmas  by  relation ;  and  he  must  pay  the  purchase  money 
with  interest  from  that  time.  First,  it  is  said,  the  title  was  never 
accepted  in  fact:  2ndly,  if  not,  under  these  circumstances  a  court 
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Paine  of  equity  will  not  compel  a  specific  performance.  As  to  the 
Melleb.  second  point  the  objection  is  grounded  upon  two  circumstances : 
Ist,  the  simple  fact  of  the  fire ;  2ndl7,  that  the  premises  had 
been  insured  prior  to  the  contract ;  that  that  fact  and  the  fact, 
that  the  insurance  expired  at  Michaelmas,  1796,  were  not  dis- 
closed ;  and  that  the  premises  afterwards  remained  uncovered  by 
any  insurance.  The  authority  of  Sir  Joseph  Jekyll  has  been 
mentioned:  but  no  case  has  been  cited  in  support  of  that  dwtum; 
and  it  is  in  a  degree  suggested,  not  admitted  at  the  Bar,  that  it 
may  be  considered  overruled  by  subsequent  cases.  As  to  the 
mere  effect  of  the  accident  itself  no  solid  objection  can  be  founded 
upon  that  simply ;  for  if  the  party  by  the  contract  has  become  in 
equity  the  owner  of  the  premises,  they  are  his  to  all  intents  and 
purposes.  They  are  vendible  as  his,  chargeable  as  his,  capable 
of  being  incumbered  as  his ;  they  may  be  devised  as  his ;  they 
may  be  assets ;  and  they  would  descend  to  his  heir.  If  a  man 
had  signed  a  contract  for  a  house  upon  that  land,  which  is  now 
appropriated  to  the  London  Docks,  and  that  house  was  burnt,  it 
would  be  impossible  to  say  to  the  purchaser,  willing  to  take  the 
land  without  the  house,  because  much  more  valuable  on  account 
of  this  project,  that  he  should  not  have  it.  As  to  the  annuity 
cases  and  all  the  others,  the  true  answer  has  been  given ;  that 
the  party  has  the  thing  he  bought ;  though  no  payment  may 
have  been  made  ;  for  he  bought  subject  to  contingency.  If  it  is 
a  real  estate,  he  of  course  has  it.  Then  as  to  the  non-communi- 
cation, I  cannot  say,  that  in  my  judgment  forms  an  objection ; 
for  I  do  not  see,  how  I  can  allow  it,  unless  I  say,  this  Court 
warrants  to  every  buyer  of  a  house,  that  the  house  is  insured,  and 
not  only  insured,  but  to  the  full  extent  of  the  value.  The  house  is 
bought,  not  the  benefit  of  any  existing  policy.  However  general 
the  practice  of  insuring  from  fire  is,  it  is  not  universal ;  and  it  is 

[  *353  ]  yet  *less  general  that  houses  are  insured  to  their  full  value,  or 
near  it.  The  question,  whether  insured  or  not,  is  with  the 
vendor  solely,  not  with  the  vendee ;  unless  he  proposes  some- 
thing upon  that;  and  makes  it  matter  of  contract  with  the 
vendor,  that  the  vendee  shall  buy  according  to  that  fact,  that  the 
house  is  insured.  I  am  therefore  of  opinion,  that  if  the  agent 
on  behalf  of  this  purchaser  did  accept  this  title  previously  to  the 
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destruction  of  the  premises,  the  vendors  are  in  the  situation,  in  Painb 
which  they  would  have  been,  if  the  title  and  the  conveyance  were  mbllkb. 
ready  at  Michaelmas,  1796,  but  by  the  default  of  the  vendee  were 
not  executed,  but  the  title  was  accepted,  and  the  premises  were 
burnt  down  on  the  quarter  day.  As  to  the  fact,  where  there  has 
been  a  great  deal  of  treaty,  and  a  considerable  hardship  must 
fall  upon  one  party,  if  the  case  is  to  be  put  entirely  upon  the 
fact,  the  Court  must  guard  against  surprise ;  and  I  am  not  sure, 
even  the  plaintiff's  witnesses  accurately  understand  the  nature 
of  the  facts  they  depose  to.  It  is  to  be  observed,  they  are  all  the 
plaintiff's  agents,  subject  to  the  influence  necessarily  belonging 
to  that  situation.  The  case  is  therefore  not  sufficiently  clear 
upon  the  fact ;  and  there  ought  to  be  some  reference  to  the 
Master  or  an  inquiry  before  a  jury :  but  that  must  not  be  upon 
the  vaUdity  of  the  title ;  for  it  is  clear,  the  objection  to  the  free- 
hold title,  that  it  was  not  old  enough,  and  the  other  objection, 
that  the  purchaser  had  a  right  to  insist  upon  a  release  of  the 
annuities,  were  waived.  The  question  between  them  is,  whether 
the  parties  agreed,  that  an  indemnity  should  be  given  in  any 
form  ;  and  if  so,  in  what  form.  The  inquiry  must  be,  whether 
the  title  had  been  accepted  by  the  agent  on  behalf  of  the  defen- 
dfmt  on  or  before  the  18th  of  December,  1796.  That  inquiry 
will  miscarry,  unless  the  Master  or  the  jury,  if  satisfied,  that 
there  was  an  acquiescence  in  the  proposal,  shall  be  of  opinion, 
that  is  an  acceptance  of  the  proposal.  I  should  think,  a  court 
of  law  would  hold  that :  but  if  there  is  any  doubt  of  it,  I  would 
rather  refer  it  to  the  Master  to  inquire,  whether  the  agent  on 
behalf  of  the  defendant  had  accepted  or  acquiesced  in  the 
proposal ;  with  a  direction,  that  he  should  be  examined ;  and 
they  will  appreciate  the  credit  due  to  him ;  and  will  not  forget, 
that  he  was  bartering  for  himself  for  eleven  guineas;   if  that 

appears. 

The  decree  tvas  reversed ; 

And  the  reference  to  the  Master  directed  accordingly. 
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CODKINGTON  v.   LORD  FOLEY. 
jtin^iu.  I-QM)  FOLEY  V.   CODRINGTON.f 

July  14, 27.  (6  Veaey,  364—385.) 

Eldon  L.C.  Portion  raised  out  of  a  reyersionary  term.    The  rule  is,  that  it  depends 

upon  the  particular  penning  of  the  trust  and  a  fair  construction  of  the 
whole  instrument  as  to  the  intention. 

Upon  a  limitation  to  the  parent  for  life  with  a  term  to  raise  portions 
at  twenty-one  or  man*iage,  if  there  is  nothing  more,  and  the  interests 
are  rested,  and  the  contingencies  hare  happened,  at  which  the  portions 
are  to  be  paid,  upon  the  general  rule  the  interest  is  payable,  and  the 
portions  must  be  raised  by  sale  or  mortgage  of  the  term. 


[364] 


Lord  Foley  by  his  will,  dated  the  19th  of  June,  1777,  after  in 
the  first  place  directing,  that  all  his  worldly  estate  should  be 
subject  to  the  payment  of  his  debts,  funeral  expenses,  legacies 
and  annuities,  gave  and  devised  the  capital  messuage,  called 
Great  Witley,  and  all  other  the  messuages,  manors,  lands, 
tenements,  and  hereditaments,  late  belonging  to  Thomas,  Lord 
Foley,  deceased,  which  he  (the  testator)  was  entitled  to  under 
his  lordship's  will,  or  otherwise,  in  the  counties  of  Worcester, 
Stafford,  Middlesex,  Salop,  and  Hereford,  (except  the  manor  of 
Malvern,  and  certain  other  premises  therein  after  otherwise 
devised),  whether  freehold,  leasehold,  or  copyhold,  subject  never- 
theless to  the  charge  thereinafter  mentioned  for  making  up  the 
deficiency,  if  any  should  arise  in  paying  his  legacies  therein 
mentioned,  to  and  to  the  use  of  his  brother  Robert  Foley  and 
Abraham  Turner,  their  executors,  &c.  for  the  term  of  ninety-nine 
years,  to  commence  from  the  testator's  decease,  without  impeach- 
ment of  waste ;  and  from  and  after  the  end,  expiration,  or  other 
sooner  determination,  of  the  said  term,  to  the  use  of  his  eldest 
son  Thomas  Foley  for  life ;  remainder  to  trustees  to  preserve 
contingent  remainders ;  and  from  and  after  his  decease  to  the 
use  of  other  trustees  for  100  years,  to  commence  from  his 
decease ;  in  trust  for  raising  a  jointure  for  any  wife  or  wives  he 
should  marry,  out  of  any  part  of  the  annual  rents,  issues,  and 
profits,  of  the  said  manors,  &c.  not  exceeding  the  yearly  value  of 
2,0002.,  or  an  annuity  or  rent-charge,  not  exceeding  the  yearly 
value  of  1,5002.  clear  of  all  deductions ;  and  to  pay  the  same  half 

t  iMwUmy.  Ford  (1866)  L.  R.  2  Eq.  97,  105. 
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jearly  on  the  25th  of  March  and  29th  of  September :  the  first  Codbikotok 
payment  to  be  made  on  which  of  those  days  shall  first  happen  j^obd  Folbt. 
next  after  the  decease  of  Thomas  Foley ;  and  from  and  after  the 
end,  expiration,  or  other  sooner  determination,  of  the  said  term 
of  100  years,  and  subject  thereto,  to  the  use  of  other  trustees, 
their  executors,  &c.  for  a  term  of  1,000  years,  to  commence  from 
the  day  of  the  decease  of  his  said  son  Thomas  Foley ;  in  trust  by 
and  out  of  the  rents,  issues,  and  profits,  of  the  same  manors, 
messuages,  lands,  tenements,  and  hereditaments,  or  by  sale  or 
mortgage  'thereof,  or  of  a  competent  part  thereof,  or  by  other  [  **'^^*'*  ] 
ways  and  means,  to  levy  and  raise  any  sum  or  sums  of  money 
not  exceeding  in  the  whole  the  sum  of  80,0002.  for  and  towards 
the  portion  and  provision  of  all  and  every  the  younger  child  and 
children  of  the  said  Thomas  Foley,  for  such  estates,  in  such  pro- 
portions, under  such  restrictions,  and  to  be  paid  to  him,  her,  or 
them,  at  such  time  and  times,  and  with  such  interest  or  main- 
tenance, as  the  said  Thomas  Foley  should  by  any  deed,  will,  or 
appointment,  by  him  to  be  executed  in  the  presence  of  two  or 
more  witnesses,  limit,  declare,  or  appoint ;  and  for  want  of  such 
limitation,  declaration,  or  appointment,  to  be  equally  divided 
between  them,  if  more  than  one,  share  and  share  alike;  and 
from  and  after  the  end,  expiration,  or  other  sooner  determina- 
tion, of  the  said  term  of  1,000  years,  and  subject  thereto,  to  the 
use  of  the  first  and  other  sons  of  the  said  Thomas  Foley  in  tail 
male  ;  with  remainders  to  the  use  of  Edward  Foley,  the  testator's 
second  son,  and  his  first  and  other  sons,  and  Andrew  Foley,  his 
third  son,  and  his  first  and  other  sons,  in  strict  settlement ;  with 
the  like  powers  to  his  said  sons  of  making  jointures  and  charging 
portions;  with  similar  remainders  to  the  daughters  of  the 
testator  and  their  sons  successively ;  and  then  to  the  daughters 
of  his  sons  and  daughters  respectively,  as  tenants  in  common ; 
remainder  to  his  brother  in  tail ;  remainder  to  his  sister  in  fee. 

The  testator  then  declared  his  will  to  be,  that  all  the  mes- 
suages or  tenements,  which  he  held  by  lease  from  the  trustees  or 
devisees  of  the  late  Countess  Dowager  of  Oxford  in  the  county  of 
Middlesex,  should  go  and  be  enjoyed  by  his  said  trustees  and 
sach  person  and  persons,  upon  such  conditions,  uses,  trusts, 
intents,  and  purposes,  as  the  said  manor  of  Witley  and  other  the 
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CoDsiKOTON  estates  of  the  said  Thomas  Lord  Foley  deceased  therein  before 
LoBD  FoLET.  limited,  as  far  as  the  nature  thereof  would  admit;  and  he  gave 
all  other  the  leasehold  estates,  late  of  the  said  Thomas  Lord 
Foley,  which  he  (the  testator)  was  entitled  unto  by  virtue  of  his 
lordship's  will,  to  Eobert  Foley  and  Abraham  Turner,  their 
executors,  &c.  for  and  upon  the  same  uses  and  purposes  as  the 
manor  of  Witley  and  other  the  estates  of  the  said  Thomas  Lord 
Foley,  as  therein  before  limited,  or  as  near  as  by  the  tenure 
thereof  the  same  could  be  limited ;  with  the  power  of  renewing 
such  of  the  said  leases  as  were  renewable. 
[  366  ]  The  testator  then  devised  other  estates  in  the  county  of  Here- 

ford, to  Robert  Foley  and  Abraham  Turner,  their  executors,  &c. 
for  a  term  of  101  years,  to  commence  from  the  day  of  his 
decease,  without  impeachment  of  waste ;  and  after  the  end,  ex- 
piration, or  other  sooner  determination,  of  that  term,  and  subject 
thereto,  to  Edward  Foley  for  life;  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder  to  trustees  for  102 
years,  to  commence  from  his  decease,  without  impeachment 
of  waste,  in  trust  for  raising  a  jointure  of  1,200Z.  a-year  out  of 
the  annual  rents,  issues,  and  profits,  &c.  (as  expressed  in  the 
limitations  of  the  other  estates  to  the  eldest  son) ;  and  from  and 
immediately  after  the  end,  &c.  of  that  term,  to  trustees  for  500 
years,  to  commence  from  the  death  of  Edward ;  in  trust  by  the 
ways  and  means  aforesaid,  or  by  any  other  ways  and  means  to 
levy  and  raise  portions,  not  exceeding  10,0002.  for  his  younger 
children,  for  such  estates,  in  such  portions,  under  such  restric- 
tions, and  to  be  paid  at  such  times,  as  Edward  Foley  should  by 
deed  or  will  appoint ;  and  for  want  of  appointment  equally ;  and 
from  and  after  the  end  or  other  determination  of  that  term  to 
his  first  and  other  sons  in  tail  male ;  with  similar  remainders  to 
Andrew  and  his  sons  and  Thomas  and  his  sons  successively ;  and 
then  to  the  daughters  of  the  testator,  &c. 

The  testator  devised  other  estates  to  the  use  of  his  son  Andrew 
for  life ;  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  trustees  for  ninety-eight  years  to  com- 
mence from  his  decease,  without  impeachment  of  waste ;  in  trust 
for  raising  an  additional  increase  of  jointure  for  his  present  or 
any  after-taken  wife,  out  of  all  or  any  part  of  the  annual  rents. 
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issues,  and  profits,  &c.  (as  in  the  other  limitations)  not  exceeding  Cobbinoton 
4001.  a-year  ;  and  from  and  immediately  after  the  end  or  other  lobd  Foley. 
sooner  determination  of  that  term,  and  subject  thereto,  to 
trustees  for  999  years,  to  commence  from  the  decease  of  Andrew 
Foley;  in  trust  by  the  ways  and  means  aforesaid,  or  by  any 
other  ways  or  means  to  levy  and  raise  any  sum,  not  exceeding 
10,000i.  for  and  towards  the  additional  portion  of  his  younger 
children,  for  such  estates,  &c.  (as  in  the  limitations  to  Edward) ; 
and  with  similar  remainders  to  his  first  and  other  sons,  and 
Edward  and  Thomas  and  the  testator's  daughters,  and  their  sons 
respectively,  &c. 

The  trusts  of  the  terms  of  ninety-nine  years  and  101  years  [  367  ] 
were  declared  to  be,  that  the  said  Bobert  Foley  and  Abraham 
Turner,  and  the  survivor,  &c.  should  take  the  rents,  issues,  and 
profits,  of  all  the  manors,  &c.  and  cut  timber  and  underwood  as 
they  shall  think  proper,  not  exceeding  8,0002.  in  one  year ;  and 
out  of  those  funds  and  the  rents,  &c.  in  the  first  place  according 
to  their  will  and  pleasure,  and  not  otherwise,  allow  yearly  or 
oftener  to  or  for  the  use  of  his  sons  Thomas  and  Edward  Foley 
any  sum  or  sums  of  money,  not  exceeding  in  the  whole  in  any 
one  year  6,000Z.,  until  such  of  their  debts  as  were  then  provided 
for  and  should  be  due  at  his  decease  should  be  discharged  ;  and 
in  the  next  place  to  pay  and  discharge  a  mortgage,  and  all  such 
of  the  debts  of  his  said  two  eldest  sons  and  the  interest  due 
thereon  respectively  as  in  any  schedule  or  schedules  annexed  to 
his  said  will,  or  in  any  other  schedule  or  schedules,  by  him  here- 
after to  be  made  and  subscribed,  should  be  contained ;  or  as 
they,  his  said  trustees,  in  their  judgment  and  discretion  should 
think  fit  and  expedient ;  but  so  as  that  neither  his  said  sons  nor 
their  creditors  should  have  any  interest  in  or  power  over  the 
estates ;  and  after  the  decease  of  his  said  sons,  and  payment  of 
the  debts,  &c.  the  terms  to  attend  the  inheritance. 

The  will  then  contained  provisions,  that  in  case  of  the  death 
of  his  eldest  son  without  issue  male,  Edward  and  his  sons  should 
take  the  estates  devised  to  him ;  and  Andrew  and  his  sons  all  the 
other  estates,  except  some  devised  to  be  sold;  and  that  the 
portions,  legacies,  &c.  under  the  will  should  be  in  satisfaction  for 
all  portions,  &c.  under  the  marriage  settlement  of  the  testator. 


386  1801.    CH.    6  VESEY,  867—868. 


CoDBiKOTOK  Then  after  some  directions  as  to  legacies  and  an  annuity,  he 
Lord  Foley,  charged  all  the  estates  devised  to  him  by  Thomas  Lord  Foley, 
and  not  herein  devised  to  be  sold,  with  so  much  as  his  personal 
estate  should  be  deficient  to  answer  the  legacies  herein-before 
given,  or  to  be  given  by  any  codicil ;  and  he  devised  other 
estates  in  trust  to  be  sold ;  and  the  money  to  be  applied  in  pay- 
ment of  his  legacies  and  annuity,  as  aforesaid,  and  afterwards  of 
the  scheduled  debts,  as  the  money  under  the  terms  of  ninety-nine 
years  and  101  years.  He  then  gave  several  legacies,  and  among 
them  to  his  grand-daughter  Caroline  Georgiana  Harriet, 
daughter  of  Thomas  Foley,  5,000/. 
[  368  ]  The  testator  by  a  codicil,  taking  notice    of    the    death  of 

Abraham  Turner,  appointed  his  son  Andrew  Foley  a  trustee  in 
his  stead. 

The  testator  died  some  time  afterwards  ;  leaving  Thomas  Lord 
Foley  his  eldest  son  and  heir,  and  tenant  for  life  under  the  will ; 
who  died  in  1793 ;  leaving  Thomas  Lord  Foley,  his  only  son, 
and  one  daughter  Caroline  Georgiana  Harriet,  his  only  younger 
child ;  who  in  1796  married  Christopher  Codrington,  Esquire ; 
and  by  the  settlement,  previous  to  that  marriage,  dated  the  8th 
of  August,  1796,  reciting,  that  the  last  Lord  Foley  had  died 
without  having  executed  any  appointment  respecting  the  said 
sum  of  80,OOOZ.  and  that  Miss  Foley  was  become  entitled  to  the 
whole  of  that  sum ;  and  that  it  had  been  agreed,  that  the  said 
sum  should  immediately  after  the  intended  marriage  become  the 
absolute  property  of  Mr.  Codrington,  and  that  the  surviving 
trustee  of  the  term  of  1,000  years  should  covenant  to  assign  the 
residue  of  the  said  term  to  him,  as  soon  after  the  marriage  as  it 
could  conveniently  be  done,  by  way  of  mortgage  for  securing  the 
said  sum  of  80,000Z.  with  interest  from  the  6th  of  July,  1795,  to 
which  time  all  interest  on  the  said  sum  had  been  paid,  it  was 
witnessed,  and  the  trustee  covenanted  accordingly. 

By  other  indentures  of  the  same  date,  reciting,  that  Mr.  Cod- 
rington was  desirous  of  making  the  said  30,000Z.  a  provision  for 
his  daughters  and  younger  sons  by  the  said  marriage,  he 
covenanted,  that  he  would,  after  the  said  mortgage  to  be  made  to 
him,  assign  the  same,  upon  trust  to  permit  him  to  receive  the 
interest  of  the  said  80,000Z.  for  his  life ;  and  after  his  decease  to 
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pay  the  said  enm  of  80,0002.  amongst  all  his  yonnger  children  by  Codbikotok 

mm 

the  said  marriage,  in  such  shares  and  proportions  as  he  and  Mrs.  lobd  Foley. 
Codrington  should  appoint,  as  therein  mentioned ;  with  various 
provisions  in  default  of  appointment ;  and  in  case  there  should 
be  no  younger  child,  who  should  become  entitled  to  the  said  sum 
of  80,000/.  upon  trust  for  Mr.  Codrington,  his  executors,  &c. ; 
with  a  power  to  the  trustees  with  the  consent  of  Mr.  and  Mrs. 
Codrington  to  call  in  the  80,0001.  and  invest  it  in  the  funds  in 
the  names  of  the  trustees. 

By  indentures,  dated  the  1st  of  September,  1796,  the  surviving 
trustee  of  the  term  of  1,000  years  assigned  to  Mr.  Codrington ; 
to  *hold  for  the  residue  of  the  term,  subject  to  redemption ;  if  [  ♦869  ] 
Lord  Foley  or  the  person,  who  for  the  time  being  should  be 
entitled  to  the  premises  comprised  in  the  term  immediately  ex- 
pectant on  the  determination  thereof,  should  pay  to  Mr.  Cod- 
rington the  sum  of  80,0002.  with  the  interest  due  thereon  from 
the  5th  of  July,  1795,  on  the  1st  of  March  next ;  and  by  in- 
dentures, dated  the  2nd  of  September,  1796,  Mr.  Codrington 
assigned  and  transferred  the  said  sum  of  80,000Z.  and  the  interest 
to  become  due  from  the  marriage  and  all  his  interest  in  the  term 
of  1,000  years ;  to  hold  for  the  residue  of  the  term,  subject  to 
redemption,  as  aforesaid ;  to  have  and  receive  the  said  sum  of 
80,000{.  and  the  interest  thereof  to  become  due  from  the  marriage 
upon  the  trusts  and  for  the  intents  and  purposes  expressed  con- 
cerning the  said  sum  and  interest  in  the  settlement,  dated  the 
8th  of  August,  1796.  The  trusts  of  the  term  of  100  years  were 
satisfied. 

The  bill  in  the  first  cause  was  filed  by  Mr.  and  Mrs.  Codring- 
ton, and  their  children,  four  infant  daughters,  against  Lord 
Foley,  who  was  under  the  age  of  twenty-one,  about  eighteen,  and 
the  trustees  of  the  term  of  1000  years ;  praying  an  account  of  the 
principal  and  interest  due  on  the  security  of  the  premises  com- 
prised in  the  term  of  1,000  years ;  that  what  shall  be  found  due 
may  be  paid  by  the  defendant  Lord  Foley  to  the  other  defendants 
upon  the  trusts  of  the  settlement ;  or  that  Lord  Foley  and  all 
other  persons  entitled  to  redeem  may  be  foreclosed ;  and  that 
what  shall  be  coming  from  the  said  account  may  be  raised  by 
sale  of  a  sufficient  part  of  the  premises  comprised  in  the  term  of 

B.B. — ^VOL.  V.  Z 
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CoDRiNOTON  1,000  years ;  and  that  the  trustees  may  be  directed  to  pay  the 
LoBD  FOLET.  plaintiff  Christopher  Godrington  what  shall  appear  to  be  due  for 
arrears  of  interest  of  the  said  sum  of  80,000{. 

The  trustees  of  the  term  by  their  answer  admitted  that  the 
interest  made  payable  upon  the  sum  of  80,0002.  is  at  the  rate  of 
4  per  cent,  only;  that  no  payment  had  been  made  on  that 
account ;  and  the  plaintiffs  had  applied  to  them  to  raise  that  sum 
and  the  interest  due,  or  at  least  to  procure  the  interest  to  be 
raised  to  5  per  cent. 

The  defendant  Andrew  Foley,  the  surviving  trustee  in  the 
terms  of  98  years  and  101  years,  and  also  one  of  the  trustees  in 
[  •370  ]  the  *marriage  settlement  of  the  plaintiffs,  by  his  answer  stated, 
that  under  the  trusts  of  these  terms  the  yearly  sum  of  6,0002. 
was  paid  in  the  proportion  of  4,0002.  to  the  testator's  son  Thomas 
Foley  during  his  life,  and  2,0002.  to  his  son  Edward  Foley ;  which 
latter  payment  still  continues ;  that  their  debts  upon  bonds  and 
notes  and  by  simple  contract  at  the  testator's  death  amounted  to 
87,8002.;  great  part  of  which  has  been  since  paid  under  the 
trusts  of  those  terms ;  all,  that  remains  impaid,  amounting  only 
to  about  12,1122. ;  which  the  defendant  believes  will  be  wholly 
satisfied  by  Midsummer  1802.  He  farther  stated,  that  at  the 
testator's  death  several  other  sums  were  due  from  his  sons 
Thomas  and  Edward  Foley  for  principal  monies  advanced  to 
them  in  the  purchase  of  annuities  granted  by  them  to  the  amount 
of  120,4542.,  exclusive  of  a  large  sum  due  for  arrears ;  and  the 
annuity  creditors  in  1792  agreed  to  release  all  claims  for  arrears 
of  their  respective  annuities,  and  to  accept  their  principal  money 
originally  advanced  by  them,  on  having  the  said  principal 
secured  by  annual  instalments  of  8,0002.,  but  without  interest, 
out  of  the  trust  estates  comprised  in  the  terms  of  99  years  and  101 
years.  That  object  was  carried  into  effect  by  indentures,  dated 
the  1st  of  March,  1798 ;  under  which  the  sum  of  56,0002.  has  been 
paid  by  instalments  in  part  discharge  of  the  principal  sum ;  in 
respect  of  which  64,4542.  remains  a  charge  on  the  trust  estates. 

The  answer  suggested,  that  the  defendant  cannot  concur  in 
raising  the  principal  sum  of  80,0002.  or  increasing  the  interest  on 
account  of  the  infancy  of  the  defendant  Lord  Foley,  and  the 
trusts  of  the  term  of  99  years  not  being  fully  performed.    The 
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defendant  farther  inBisted,  that  in  case  these  impediments  should  Codbinotok 
not  be  considered  sufficient ;  yet  as  the  plaintiff  Mr.  Codrington  Lobd  Folbt. 
previously  to  the  execution  of  the  settlement  expressly  promised 
And  agreed  to  wait  for  the  principal  and  interest,  until  Lord 
Foley  should  attain  the  age  of  twenty-one,  and  the  assignment  of 
the  term  to  the  plaintiff  being  made  under  a  persuasion,  that  he 
would  not  attempt  to  make  the  same  available  to  enforce  pay- 
ments prejudicial  to  Lord  Foley,  until  the  trusts  of  the  prior 
term  of  99  years  were  satisfied,  or,  at  least,  until  Lord  Foley 
attained  the  age  of  twenty-one,  the  plaintiffs  are  not  entitled  to 
the  relief  prayed. 

The  agreement  of  Mr.  Codrington  to  wait,  till  Lord  Foley  [  371  ] 
should  attain  the  age  of  twenty-one,  was  also  set  up  by  the 
answer  of  Edward  Foley ;  and  according  to  the  answers  and  the 
evidence  of  an  agent  the  circumstances  were  these.  The  agent 
being  in  July,  1796,  sent  to  London  to  take  instructions  for  the 
settlement  informed  Mr.  Codrington  of  the  situation  of  Miss 
Foley's  fortune ;  explaining  the  trusts  of  the  will ;  and  particu- 
larly, that  she  was  entitled  to  5,0002.,  a  legacy  from  her  grand- 
father, and  also  to  the  said  sum  of  80,0002.,  as  the  only  younger 
child  of  her  father,  carrying  interest  from  his  death  in  1798, 
charged  on  all  the  estates  of  Lord  Foley  comprised  in  the  term 
of  99  years.  The  deponent  then  stated  the  trusts  of  the  terms  of 
99  years  and  101  years,  the  amount  of  the  debts,  with  which  the 
estates  were  charged,  and  the  progress  that  had  been  made  in 
reducing  them  ;  and  Mr.  Codrington  having  heard  the  statement 
said,  as  that  was  the  situation  of  Miss  Foley's  fortune,  he  would 
wait  till  Lord  Foley  came  of  age ;  but  wished  to  have  the  5,0002. 
as  soon  as  it  could  be  got  in.  The  answers  and  evidence  repre- 
sented the  general  understanding  of  all  persons  concerned  in  the 
settlement  to  have  been,  that  Mr.  Codrington  must  wait,  till  the 
trusts  of  the  terms  of  99  years  and  101  years  were  satisfied,  or 
till  Lord  Foley  should  be  of  age ;  and  stated,  that  the  interest 
upon  the  sum  of  80,0002.  was  made  to  commence  from  the  5th  of 
July,  1795 ;  as  Mr.  Andrew  Foley  had  advanced  money  for  Miss 
Foley's  education ;  and  it  was  agreed,  the  sums  advanced  for 
that  purpose,  which  amounted  to  two  years'  interest,  should  be 

deducted  from  the  interest  of  the  80,0002. 
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CoDRTNOTOH      The  croBB  bill  prayed,  that  the  trusts  of  the  terms  of  99  years 
LoBD  FoLBT.  ft^d  101  years  should  be  fully  satisfied,  before  those  of  the  term 
of  1,000  years  should  be  executed. 

An  objection  was  taken  on  the  part  of  the  plaintifib  to  the  ad- 
mission  of  evidence,  as  being  in  contradiction  to  the  deed.  That 
objection  was  overruled,  and  the  evidence  read:  the  Lobi> 
Ghancellob  declaring  it  admissible  to  the  point,  that  having  it 
distinctly  before  him  he  understood  his  right ;  and  gave  it  up. 

Mr.  Sutton  and  Mr.  RomiUy,  for  the  plaintiffs : 

The  objections  against  raising  this  portion  are,  first,  that  as  it 
[*  372  ]      is  to  be  raided  out  of  *a  reversionary  term  it  cannot  be  made 
available,  until  the  trusts  of  the  preceding  term  are  satisfied : 
2ndly,  that  the  plaintiff  has  waived  his  right. 

Upon  the  first  objection,  there  is  no  such  absolute  rule ;  though 
the  Court  leans  against  that  construction,  if  they  can  discover 
any  circumstances,  affording  an  inference,  that  the  portion  was 
not  to  be  raised,  till  the  term  came  into  possession.  None  of  the 
reasons  usually  assigned,  for  the  sake  of  the  reversioner,  &c» 
apply  to  this  case.  *  * 
[  878  ]  *    *    The  question  in  all  the  cases  has  been  with  the  person 

entitled  to  the  estate,  contending,  that  raising  it  by  anticipation 
would  be  an  injury  to  him.  Those  cases  have  no  analogy  to 
this  ;  in  which  the  defendant  is  entitled  to  an  estate  tail,  not  to 
commence,  till  this  portion  is  paid.  *  *  It  appears  by  the 
answer  that  all  the  incumbrances,  the  subject  of  the  prior  trusts, 
have  been  paid,  except  12,5002. ;  and  that  might  have  been  paid 
long  ago  by  the  rents  and  profits ;  and  then  this  sum  of  30,000{. 
[  •374  ]  would  have  been  the  first  charge.  The  plaintiff  only  *de8ires  the 
arrears  of  interest  from  1795 ;  to  which  time  it  was  paid ;  and 
that  the  interest  may  be  raised  from  four  to  five  per  cent. 

Upon  the  second  point,  there  is  nothing  amounting  to  a  waiver 
of  the  right.    *    * 

[The  principal  cases  cited  by  the  plaintiff's  counsel  are  referred 
to  in  the  judgment.  The  general  result  of  all  the  cases  cited  is 
stated  post,  p.  842.] 

Mr.  Mansfield  and  Mr.  Lewis,  for  the  defendant : 


rm--d"»  -^ 
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Upon  the  first  question,  with  respect  to  the  inconvenience,  there  codbinotov 
is  no  fund  for  the  interest:  and  as  to  the  principal,  nothing  tq^owq^-y 
could  be  more  ruinous  than  raising  this  portion  by  this  rever- 
sionary term.    ♦    * 

Upon  the  question  of  waiver  the  plaintiff  agreed  to  wait,  at       [  375  ] 
least  till  Lord  Foley  should  be  of  age :  his  solicitor  and  convey- 
ancer having  the  will  before  them.    *    * 

LoBD  Chancbllor  (after  stating  the  case  very  particularly) : 

Under  these  circumstances  the  plaintiffs  say,  they  are  entitled  July  27. 
to  have  this  sum  of  dO,000{.  raised,  with  5  per  cent,  interest.  If 
they  can  succeed  in  having  it  raised,  by  the  effect  of  raising  it 
they  will  of  course  receive  5  per  cent. ;  for  at  present  money  can- 
not be  got  at  4  per  cent.,  the  ordinary  interest  of  the  Court.  The 
claim  is  resisted  upon  two  grounds  :  first,  that  under  the  effect 
of  the  will  they  are  not  entitled  at  present  to  have  this  sum 
raised,  nor  to  have  the  interest  either  at  4  or  5  per  cent,  paid ; 
founded  upon  this  farther  objection,  that  the  trusts  of  the  terms 
of  99  years  and  101  years  are  not  yet  satisfied ;  and  though  the 
interest  will  run  on,  while  those  trusts  are  imsatisfied,  yet  that 
neither  principal  nor  interest  can  be  raised,  till  those  trusts  are 
satisfied. 

The  second  objection  is,  that  if  according  to  the  rules  of  the 
Court,  independent  of  the  circumstances  of  the  plaintiff's  con- 
duct, he  is  entitled  to  have  that  sum  raised  and  the  interest  paid, 
yet,  attending  to  the  circumstances  of  his  conduct  prior  to  and 
during  the  treaty  of  marriage,  one  part  of  the  terms,  of  the  con- 
tract is,  that  this  sum  should  not  be  raised ;  and  with  a  view  to 
the  convenience  of  the  estate  under  all  the  circumstances  at  the 
time  of  the  marriage  he  entered  into  a  contract,  bargaining  not 
to  have  that  sum  raised  nor  the  interest  paid,  till  the  trusts  of 
those  terms  are  satisfied. 

As  to  the  latter  ground,  I  am  perfectly  satisfied  upon  the  [  376  ] 
answers  and  the  evidence,  that  it  is  impossible  to  sustain  that 
ground  of  defence.  The  whole  of  the  case  upon  that  amounts 
simply  to  this ;  that  every  party  in  that  treaty  took  it  for  granted, 
that  the  effect  of  the  will  was,  that  this  money  could  not  be 
;  and  the  plaintiff's  conduct  comes  to  no  more  than  this ; 
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GoDBiKQTOK  that  8uch  8  representation  being  made  to  him,  and  those,  who 
LoBD  FoLET.  advised  him,  understanding  it  so,  he  expressed  his  willingness  to 
marry,  notwithstanding  that  part  of  Mrs.  Codrington's  fortune 
could  not  come  into  possession,  till  the  trusts  of  those  terma 
should  be  satisfied.  There  is  no  ground  to  impute  a  breach  of 
contract  to  the  plaintiff  in  filing  this  bill.  It  will  be  more  accu- 
rately represented  by  putting  it  thus ;  that  if  he  was  entitled  to 
it,  no  one  asked  him  to  give  it  up  ;  if  it  was  matter  of  doubt,  it 
was  not  the  intention  of  the  parties  to  contract  upon  it  as  matter 
of  doubt,  and  to  decide  in  the  contract  the  doubt  as  against  Mr. 
Codrington :  but  they  all  took  it  for  granted,  there  was  no  power 
in  the  trustees  to  raise  this ;  and  therefore  there  could  be  no  title 
in  him  to  call  for  it.  The  proposal  was  made  on  the  one  hand 
under  that  persuasion ;  and  under  that  persuasion,  as  matter  of 
persuasion  and  not  of  contract,  the  marriage  was  had. 

The  cause  was  argued,  and  very  ably,  with  reference  to  a  great 
number  of  cases,  which  have  not  a  very  direct  application  to  the 
question  furnished  by  this  particular  will.  Most  of  those  cases, 
I  may  say,  all  of  them,  were  cases,  in  which  the  question  was, 
whether  the  portion  was  to  be  raised  without  prejudice  to  some 
life  estate  antecedently  limited  and  then  existing.  Previously  to 
the  case  of  Corbett  v.  Maidwell  f  there  had  been  some  cases, 
which  have  been  treated  in  subsequent  cases  as  very  strong : 
particularly  Greaves  v.  Mattison ;  J  with  regard  to  which  I  ob- 
serve in  Corbett  v.  Maidwell^  Lord  Cooper  does  not  seem  in  any 
degree  to  disapprove  of  it.    He  lays  down  the  rule  thus : 

''  1st.  That  though  a  term  is  limited  in  remainder  to  com- 
mence after  the  death  of  the  father,  yet  if  the  trust  is  to  raise  a 
portion  payable  at  the  age  of  eighteen  or  day  of  marriage,  without 
[  *377  ]  ^question  the  daughter  shall  not  wait  the  death  of  her  father  ;  but 
at  the  age  of  eighteen  or  marriage  may  compel  a  sale  of  the  term.'^ 

"  2ndly.  So  it  is,  if  the  trust  of  a  term  for  raising  daughters' 
portions  be  limited  to  take  effect,  in  case  the  father  dies  without 
issue  male  by  his  wife,  and  the  wife  die  without  issue  male,  leav- 
ing a  daughter,  in  such  case  the  term  is  saleable  in  the  life  of 
the  father." 

Lord  GowpEB  doubted,  whether  he  could  have  gone  so  far,  in 

t  1  Salk.  159.  X  T.  Jones,  201. 
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case  the  matter  were  res  integra.    He  then  etatea  the  reasoning,  Codbihotok 
upon  which  that  was  founded ;  that  by  the  death  of  the  mother  lo]u>  folkt. 
the  possibility  of  issue  male  was  extinct :  that  all,  that  was  con- 
tingent, had  happened  ;  and  then  states  Greaves  v.  Mattison ;  in 
which  case,  I  take  it  to  be  clear  from  the  context,  the  remainder 
to  the  first  son  in  tail  male  was  to  the  first  son  by  that  marriage. 

Bat  in  Carbett  v.  Maidwell  the  portions  were  to  be  raised  for 
daughters,  who  should  be  unmarried  or  not  provided  for  at  the 
death  of  their  father.  Lord  Cowper  says,  they  could  not  be 
raised ;  for  all  the  contingency  had  not  happened ;  and  it  could 
not  be  determined  till  the  death  of  the  father,  who  was  entitled. 
He  makes  no  remark  in  disapprobation  of  Greaves  v.  Mattison  ; 
which  is  very  strongly  observed  upon  in  subsequent  cases  by 
Lord  Macclesfield.  In  one  case,  I  think,  he  ascribes  to  it  the 
term  "  nonsense."  In  another  he  speaks  of  the  convenience  and 
inconvenience.  Lord  Cowpeb*s  observation  as  to  that  is,  that  it 
would  be  to  no  purpose  for  anyone  to  make  deeds,  if  the  argu- 
ment of  convenience  or  inconvenience  should  prevail  to  overrule 
them.  Several  decisions  were  made  afterwards  by  Lord  Maccles- 
field ;  who  seems  to  disapprove  any  inclination  but  a  leaning  to 
lay  hold  of  any  circumstances  to  disappoint  the  claim  to  have 
the  portion  raised  in  the  life  of  the  father.  He  appears  to  have 
been  much  influenced  by  arguments  of  poUcy  as  to  convenience 
and  inconvenience ;  and  he  states  conversations,  impertinent 
enough,  which  he  supposes  young  ladies  to  hold  with  their 
fathers.  Lord  Hardwicee  follows  him  to  the  full  extent ;  if  he 
does  not  go  beyond  it ;  and  both  of  them  seem  to  depart  from 
Lord  Cowpeb's  concluding  observation  *by  giving  great  effect  to  [  ^^^^  1 
arguments  of  convenience  and  inconvenience.  Lord  Habdwicke 
however  in  Stanley  v.  Stanley  t  lays  down  the  rule  thus  : 

''If  there  be  a  term  for  years,  or  other  estate,  limited  to 
trustees  for  raising  portions  for  daughters,  payable  at  a  certain 
time,  which  is  become  a  vested  interest,  they  shall  not  stay  till 
the  death  of  the  father  and  mother,  unless  some  intention  appears 
to  postpone  it ;  and  if  there  does,  the  Court  will  always  take 
notice  of  such  intention,  and  postpone  it  accordingly ;  and  the 
latter  cases,  as  Brome  v.  Berkeley,  2  P.  Wms.  484,  and  others,     * 

t  1  Atk.  649. 
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GoDBiNQTov  shew,  the  Court  will  lay  hold  of  very  small  grounds,  that  speak 
LoBD  FoLET.  ^he  intent  of  the  parties  to  hinder  the  raising  the  portions  in  the 
life  of  the  father  and  mother." 

Lord  Habdwicke  seems  to  have  adopted  very  much  Lord  Mac- 
clesfield's opinions,  or  rather  those  of  Lord  Tbevor  ;  who,  it 
seems  from  the  conversation  between  him  and  Lord  Maccles- 
field, stated  8  Atk.  42,  thought,  Lord  Macclesfield  went  too 
far.  Lord  Habdwicke  felt  all  the  inclination  to  narrow  the  rule, 
as  Lord  Tbevob  expressed  it :  but  with  that  inclination  he  lays 
down  the  rule  in  Stanley  v.  Stanley  as  I  have  stated  it. 

According  to  Forester,  82,  Lord  Talbot  thought  this  the  true 
rule ;  that  it  depends  upon  the  particular  penning  of  the  trust ; 
and  he  agrees  with  Lord  Cowpeb  ;  that  if  all  the  contingencies 
had  happened,  the  portion  must  be  raised,  notwithstanding  the 
inconvenience,  or  there  would  be  an  end  of  deeds.  Lord  Nobth- 
INGTON  follows  him ;  and  expresses  his  approbation  of  all,  that 
the  Court  had  done  in  all  times ;  for  in  Smith  v.  Evans  t  he  ex- 
presses in  a  degree  an  approbation  of  the  general  rule,  and  of  the 
decisions,  which  upon  small  circumstances,  have  formed  depar- 
tures from  it.  He  advises  that  the  Court  should  adhere  to  both ; 
doubting,  whether  those  latter  decisions  should  have  been  made. 

In  Conway  v.  Conway  X  Lord  Thublow  is  made  to  say  this : 

"  Where  a  man  gives  portions,  charged  on  a  term  to  arise  upon 
[  *379  ]  the  death  of  a  party,  it  shews,  that  they  are  not  to  be  paid  *till 
after  the  death  of  that  party ;  and  that  though  it  be  upon  attain- 
ing twenty-one  or  marriage,  yet  that  it  can  only  be,  where  the 
term  shall  come  into  existence." 

Upon  looking  at  my  own  brief  in  that  cause  and  to  other  cases 
I  am  satisfied.  Lord  Thublow  never  did  express  himself  in  the 
words  there  attributed  to  him ;  which  appear  to  contradict  all  the 
authorities.  That  doctrine  is  directly  contrary  to  that  of  Lord 
Cowpeb,  Lord  Habdwicke,  and  what  all  the  cases,  whether  pro- 
ceeding upon  sufficient  circumstances  denoting  intention,  or 
not,  do  in  effect  say ;  that  there  must  be  some  circumstances  in 
the  will  or  settlement,  denoting  the  intention  to  take  the  case 
out  of  the  general  rule;  which  is,  that  the  portions  shall  be 
raised  at  the  days  or  times  limited,  unless  the  will  or  settlement 

t  Amb.  633.  J  3  Br.  C.  C.  267. 
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contain  circumstances  indicating  an  intention,  that  they  are  not  codbinqton 
to  be  raised  at  those  days  or  times.  Xx)bd  Foley. 

In  Lady  Clinton's  case  Lord  Alyanley  expresses  himself  thus :  f 

"  But  notwithstanding  the  numerous  cases  upon  this  point,  in 
most  of  which  the  party  contending  for  the  portion  or  main- 
tenance has  succeeded,  it  is  now  perfectly  settled,  and  the  more 
modem  cases  have  clearly  established,  and  it  appears  to  have 
been  the  opinion  of  Lord  Macclesfield,  who  always  found  fault 
with  what  his  predecessors  had  done,  but  always  went  as  far  as 
they  did,  that  the  Court  will  lay  hold  of  any  words,  from  which 
it  can  be  fairly  inferred,  that  it  was  not  the  intention  to  charge  a 
reversionary  term  with  raising  portions  in  that  manner,  which 
must  bring  infinite  inconvenience  upon  the  reversioner ;  and  if 
upon  the  context  of  the  settlement  anything  can  be  collected,  by 
which  it  may  appear,  that  it  could  not  be  the  intention  of  the 
parties  to  raise  them  in  that  way,  the  Court  is  extremely  eager 
to  lay  hold  of  that.  That  has  been  uniformly  laid  down  by 
Lord  CowPER,  Lord  Macclesfield,  and  all  their  successors." 

Upon  this  general  state  of  the  doctrine  of  the  Court  it  appears 
to  me,  that  the  proper  rule  is  that  Lord  Talbot  states  ;  that  the 
^raising  or  not  raising  must  depend  upon  the  particular  penning  [  *380  ] 
of  the  trust  and  the  intention  of  the  instrument.  I  do  not  think, 
the  Court  ought  to  be  eager  to  lay  hold  of  circumstances.  The 
Court  ought  to  hold  an  equal  mind,  while  construing  the  instru- 
ment ;  and  I  cannot  agree  with  what  is  said  in  Stanley  v.  Stanley ^ 
that  very  small  grounds  are  sufficient.  If  they  are  sufficient  to 
denote  the  intention,  they  are  not  small  grounds :  if  they  are  not 
sufficient  to  denote  the  intention,  the  Court  does  not  act  accord- 
ing to  its  duty  by  treating  them  as  sufficient;  thereby  disap- 
pointing the  true  intention  of  the  instrument. 

The  rule  upon  the  whole  depends  upon  this ;  whether  it  was 
the  intention  of  the  parties  to  the  instrument,  attending  to  the 
whole  of  it,  that  the  portion  should  or  should  not  be  raised  in 
this  manner  ;  taking  ii  prima  facie  to  be  the  intention  upon  the 
general  rule,  if  there  is  nothing  more  than  a  limitation  to  the 

t  Lady    Clinton    y.  Lord   Boberi  clearly  sufficieiit  to  preclude  any  sale 

Seymour,  4  Yes.  440,  at  p.  460.    That  or  mortgage  of  a  reTersionary  term. 

case  turned  upon  a  special  clause  The  decision  was  thus  deprived  of  any 

which   Lord   Alvanley  held   to  be  general  interest. — 0.  A.  S. 
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CoDBiNGTON  parent  for  life,  with  a  term  to  raise  portions  at  the  age  of  twenty- 
LoBD  FoLET.  one  or  marriage,  if  there  is  nothing  more,  and  the  interests  are 
vested,  and  the  contingencies  have  happened,  at  which  the 
portions  are  to  be  paid,  the  interest  is  payable,  and  the  portions 
must  be  raised  in  the  only  manner,  in  which  they  can  be  raised  : 
that  is,  by  mortgage  or  sale  of  the  reversionary  term.  It  appears 
to  me,  that  this  case  is  distinguishable  from  all  these  cases  in 
this  circumstance ;  that  this  is  not  attempted  to  be  raised  with 
any  prejudice  to  the  life  estate  of  the  parent.  Therefore  if  the 
policy  of  a  provident  or  improvident  marriage  would  apply  in 
other  cases,  it  would  not  here :  for  it  is  clear  as  to  the  children 
of  all  the  sons  none  of  them  can  call  for  their  portions  in  the 
lives  of  their  fathers :  the  sum  depending  upon  the  appointment 
of  the  father  by  deed  or  will ;  which  therefore  might  not  become 
effectual  till  his  death  ;  and  the  proportions  and  restrictions,  in 
and  under  which  they  are  to  take  the  same,  and  the  times,  must 
also  depend  upon  the  will  of  the  father.  Therefore,  if  the  trusts 
of  these  terms  were  satisfied,  still  the  portions  could  not  be 
raised.  There  is  no  pretence  of  inconvenience  as  to  the  policy 
of  marriage,  or  with  regard  to  the  enjoyment  of  the  life  estate, 
or  the  estate  tail ;  for  that  must  also  have  commenced  in  pos- 
session, before  any  child  could  claim  the  i)ortion. 
[  381  ]  This  will  does  not  provide  for  a  great  many  cases,  that  might, 

and  some  of  which  did,  happen.  The  person,  who  drew  the  wUl, 
undertook  a  task  so  difficult,  that  it  was  hardly  possible  suf- 
ficiently to  execute  it.  The  testator  meant  to  give  to  the  trustees 
of  the  terms  of  99  years  and  101  years  a  power  of  providing  for 
the  creditors  of  his  two  sons ;  excluding  from  all  interest  in  the 
premises  comprised  in  those  terms  the  creditors  and  his  eldest 
and  second  sons.  Whether  he  meant,  that  creditors  of  every 
description  should  have  the  benefit  of  it,  that  annuity  creditors 
by  liquidating  their  demands  into  a  principal  sum  should  have 
the  benefit  of  it,  it  is  not  useful  now  to  consider ;  for  the  words 
are  sufficient  to  enable  the  trustees  to  provide  for  such  creditors. 
But  he  forgot,  that  his  first  named  devisee  was  his  eldest  son 
and  heir  at  law ;  and  if  the  eldest  and  second  sons  and  the 
creditors  were  to  have  no  interest,  it  was  not  adverted  to,  that 
the  law  would  create  an  interest  somewhere.    Notwithstanding 
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this  therefore,  the  creditors  found,  they  could  either  compel  the  Codbtkotok 

trustees  to  provide  for  them,  or  there  was  a  resulting  trust  for  lobd  Foley. 

the  eldest  son ;  and  if  he  did  not  take  under  the  devise,  he  would 

take  in  that  way;   and  so  they  might  come  at  their  debts, 

whether  the  trustees  chose  they  should  be  paid,  or  not.    That 

raised  some  suits  very  embarrassing  in  expense,  that  led  to  the 

arrangement  made  by  the  trustees.    The  testator  also  forgot 

another  case,  that  might  happen;   that  Lord  Foley,  Edward 

Foley,  and  Andrew  Foley,  might  all  of  them  die  within  two  or 

three  years  after  the  testator ;  leaving  a  great  number  of  younger 

children.     Certainly  it  was  not  adverted  to,  if  that  case  had 

happened,  how  they  were  to  be  provided  with  their  portions ; 

regard  being  had  to  the  powers  of  the  trustees  of  the  terms  of  99 

years  and  101  years  to  provide  for  all  these  creditors.    Whether 

it  was  thought,  that  if  Lord  Foley  and  Edward  Foley  should  die, 

the  trustees  would  do  well  to  make  no  provision  for  creditors,  or, 

whether  they  calculated  upon  their  living,  until  the  creditors 

should  be  satisfied  by  the  application  of  the  rents,  in  which  case 

there  would  be  no  embarrassment,  because  the  children  could 

claim  no  portion  in  the  life  of  either  of  them,  does  not  appear. 

Edward  Foley  is  still  living.     Lord  Foley  is  dead;    and  an 

arrangement  has  taken  place  with  the  annuity  creditors ;  turning 

their  demand  into  a  capital  sum,  to  a  very  large  amount,  about 

80,000Z.    The  demands  of  the  other  creditors  were  reduced  to 

13,0001.,  and  the  annuity   creditors   were   reduced   to   about 

60,000/. ;  *and  these  sums  were  to  be  payable  by  instalments  of      [  *382  ] 

8,000/.  a  year.    It  does  not  appear  in  the  cause,  whether  as 

against  the  tenant  in  tail  Lord  Foley  the  mode  of  paying  the 

annuity  creditors  and  the  other  creditors  by  these  instalments 

does  or  does  not  exhaust  the  whole  rents  and  profits ;  whether 

the  tenant  in  tail  notwithstanding  this  arrangement  does  or  does 

not  receive  any  income  from  his  estate  tail :  but  it  is  clear,  the 

term  for  raising  the  portion  over-rides  the  estate  tail ;  and  if  the 

intention  of  the  settlement  is,  that  the  tenant  in  tail  should 

receive  any  thing,  before  the  trusts  of  these  terms  are  satisfied, 

a  fortiori  those,  who  take  paramount,  must.    Therefore  if  Mr, 

Codrington  could  now  be  answered,  that  he  should  not  receive 

the  interest  of  the  80,000/.  till  those  trusts  are  satisfied,  and  he 
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CoDRiKOTOK  should  saj  to  the  trustees,  that  they  had  applied  some  of  the 
LoBD  Foley,  rents  and  profits  to  the  maintenance  or  to  any  other  purpose  for 
the  tenant  in  tail,  he  might  say,  that  if  they  were  right  in  as- 
serting, that  he  could  not  claim  either  the  interest  or  the  prin- 
cipal of  the  portion,  until  the  trusts  of  these  terms  are  satisfied, 
they  were  wrong  in  that  application;  and  he  might  call  that 
back,  and  apply  what  had  been  so  paid  to  the  trusts  of  those 
terms ;  to  the  intent,  that  those  terms  might  be  cleared  of  those 
trusts  as  expeditiously  as  possible  for  the  benefit  of  him,  entitled 
at  all  events  to  have  the  portion  raised  against  the  estate  tail. 
It  is  clear  therefore,  if  the  bargain  with  the  creditors  has  not 
exhausted  the  whole  rents  and  profits,  the  trustees  have  a  fund, 
that  he  has  a  right  to  have  applied  to  his  principal  and  interest, 
and  which  upon  the  principle  of  the  trustees  themselves  he  might 
have  applied  to  the  benefit  of  the  creditors  to  discharge  the  trusts 
of  the  terms  for  his  benefit.  If  the  trustees  say,  the  creditors 
have  no  right  but  what  depends  upon  their  will  and  pleasure,  he 
might  say,  their  will  and  pleasure  has  determined,  that  he  must 
have  it,  by  saying,  the  creditors  shall  not ;  for  it  is  clear,  the 
trustees  cannot  keep  it ;  and  it  remains  to  be  disposed  of,  as  if 
there  was  no  direction.  It  is  clear  therefore,  they  are  wrong  in 
their  own  principle  :  but  they  have  dealt  rightly  as  to  the  tenant 
in  tail ;  the  will  giving  these  respective  estates  for  life  to  the 
three  sons  ;  giving  powers  in  their  lives  to  provide  for  their 
younger  children  at  their  deaths  a  fund,  that  according  to  the 
express  terms  of  the  will  in  the  case  of  Lord  Foley  would  carry 
interest,  and  upon  the  rules  of  the  Court  would  carry  interest  as 
to  the  children  of  the  other  tenants  for  life,  having  become 
I  *383  ]  vested,  when  they  had  ^occasion  for  them,  viz.  upon  attaining 
twenty-one  or  marriage,  and  which  by  the  rules  of  the  Court 
would  sink,  if  they  did  not  attain  those  periods ;  and  providing 
in  the  case  of  Andrew  Foley  in  the  same  manner  as  with  respect 
to  the  others  ;  and  as  to  him,  it  is  clear,  there  is  no  term  over- 
riding his  life  estate,  and  no  power  for  jointuring,  &c.  interposing. 
It  is  clear,  the  testator  meant  the  portions  to  vest  immediately 
upon  the  death  of  Andrew,  if  the  children  had  occasion  for  them. 
A  strong  inference  arises  from  that,  that*  he  did  not  mean  to 
postpone  the  portions  of  the  children  of  the  two  eldest  sons,  till 
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the  trusts  of  those  terms  were  satisfied :  the  management  being  Codbikotox 
committed  to  the  trustees ;  who  might  by  an  arrangement,  that  lobd  Foley. 
would  not  defeat  the  purpose,  provide  for  those  creditors,  if  they 
thought  proper.  There  is  also  a  strong  inference  from  this; 
that  in  a  given  event  Andrew  Foley  was  to  come  into  the  situa- 
tion of  Edward  as  to  the  estates  devised  to  Edward,  and  as  to  his 
powers  of  jointuring,  raising  portions,  &c.  It  is  true,  he  is  not 
by  that  devested  of  his  original  estates.  He  remains  owner  of 
them  with  the  powers  originally  given  to  him.  But  the  testator 
never  meant,  that  if  Andrew  came  into  Edward's  situation,  he 
should  not  have  those  powers  as  to  those  estates,  till  after  these 
trusts  are  satisfied,  but  with  regard  to  his  original  estates  he 
should  have  those  powers. 

Upon  the  whole,  the  intention  was,  that  these  portions  should 
be  payable  at  such  ages,  days,  and  times,  as  Lord  Foley  should 
appoint ;  and  that  power  precludes  all  arguments  of  inconvenience 
and  impolicy,  and  the  possibility  of  its  interfering  with  his  life 
estate.  But  his  giving  that  power  to  Lord  Foley  and  directing 
interest  till  that  time,  at  which  Lord  Foley  should  fix  the  prin- 
cipal to  be  paid,  and  the  thing  being  a  portion,  is  demonstrative 
of  his  intention,  that,  notwithstanding  the  trusts  of  those  terms 
are  not  satisfied,  the  portion  was  vested  at  such  time  as  Lord 
Foley  should  appoint  after  the  decease  of  Lord  Foley,  carrying 
interest  in  the  mean  time. 

There  is  much  less  inconvenience  in  this  case  than  in  holding 
the  doctrine  in  Corbett  v.  Maidwell\  and  Stanley  v.  Stanley  I ;  for 
*there  the  rule  was  laid  down,  as  applying  to  a  life  estate  ;  out  ^  *^^^  3 
of  the  rents  and  profits  of  which  the  interest  of  the  portion  could 
not  be  satisfied,  but  must  accumulate  against  the  reversion. 
That  is  not  the  case  here ;  for  the  testator  has  given  6,000/.  a- 
year  to  Lord  Foley  and  Edward  Foley.  The  rest  of  the  rents 
and  profits  of  their  life  estates  are  left,  as  far  as  he  could  as  to 
the  disposal  of  them,  to  the  absolute  discretion  of  the  trustees ; 
and  they  might  collect,  that  it  was  possible,  that  Lord  Foley  and 
Edward  Foley  might  die,  before  any  arrangement  could  be 
complete ;  and  therefore  as  to  the  powers  under  these  terms  they 
had  to  manage  an  arrangement,  which  ought  to  provide  for  the 
younger  children  and  the  eldest  equally  of  Lord   Foley  and 

t  1  Solk.  159  "J  1  Atk.  549. 
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CoDBnroTON  Edward  Foley  and  it  was  in  their  power  to  make  an  arrange- 
LoBD  Foley,  ment  with  the  creditors,  that  would  leave  them  the  means  of 
providing  for  these  portions  in  events,  that  might  have  happened ; 
without  which  some  of  these  children  must  have  starved ;  and 
others  have  been  doomed  to  that  pittance,  which  was  never 
intended  to  be  all  they  should  take. 

The  case  is  within  the  rule,  as  laid  down  in  the  books ;  and 
also  the  payment  prayed  by  the  bill  is  directed  by  the  express 
letter  of  the  trust ;  and  in  a  case,  in  which  it  is  not  owing  to  the 
effect  of  the  will,  but  to  something  done  by  virtue  of  it,  if  there 
shall  be  heaped  upon  the  reversioner  accumulated  interest,  and 
there  are  no  circumstances,  (small  circumstances  and  small 
grounds  are  words  I  do  not  like  to  hear  in  any  Court)  denoting, 
that  it  was  the  intention,  not  only,  that  the  plaintiff  should  wait 
for  her  portion  to  the  last  hour  of  her  life ;  but  also  in  a  case,  in 
which  I  am  bound  to  say,  if  that  was  the  intention,  the  testator 
must  also  have  intended  to  starve  the  representatives  of  the  two 
first  branches  of  his  family  in  a  case,  that  might  have  happened. 
Therefore  according  to  all  the  cases  and  all  the  distinctions 
the  plaintiff  is  entitled  to  interest,  to  the  time,  at  which  it  is 
paid,  that  is,  to  1795,  and  to  have  this  portion  raised. 

Declare,  that  the  plaintiff  is  entitled  to  have  the  portion  raised, 
with  interest  at  4  per  cent,  before  the  filing  of  the  bill  and  in- 
terest at  5  per  cent,  from  the  filing  of  the  bill.  I  give  no  costs 
upon  this  bill.  The  bill  to  restrain  the  raising  of  the  money 
must  of  course  be  dismissed  with  costs. 
[  386  ]  I  have  found  a  note  in  a  book  I  happen  to  have,  1  Eq.  Cas. 

Abr.,  that  belonged  to  Mr.  Brown,  who  was  a  great  practitioner 
in  this  Court,  in  the  margin  in  his  hand-writing,  upon  the 
report  of  Butler  v.  Du7icomb\,  I  observe  it  the  rather,  because 
Mr.  Cox  in  his  note  upon  that  case  having  used  the  industry  of 
examining  the  Begister's  book,  says,  it  appears,  the  sum  of 
8,000Z.  was  divided  by  agreement.  Mr.  Brown  says,  he  had 
heard  Lord  Talbot  say  often,  that  upon  the  rehearing  of  Butler 
V.  Duncomb  the  portion  was  directed  to  be  raised ;  but  he  had 
heard  Lord  Hardwicke  say  as  often,  that  though  upon  the  re- 
hearing it  was  directed  to  be  raised,  that  was  by  an  agreement 
for  the  purpose ;  and  it  was  so  directed  by  consent. 

tip.  Wms.  453. 
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CHAPMAN  V.   BROWN.t  isoi. 

(6  Veaey,  404—411.)  July  8,  30. 

Trust  by  will  for  building  or  purchasing  a  chapel,  where  it  may    RalU  Court. 
appear  to  the  executors  to  be  most  wanted:  if  any  oyerplus,  to  go  Grant,  M.R. 
towards  the  support  of  a  faithful  gospel  minister,  not  exceeding  20/.         f  404  1 
a  year;  and  if  any  farther  surplus,  for  such  charitable  uses  as  the 
executors  should  think  proper.    The  whole  trust  yoid,  not  only  as  to 
the  real  estate  and  a  mortgage,  but  also  as  to  aU  the  personal  estate ; 
and  the  real  estate  went  to  the  heir  at  law ;  and  the  personal  to  the  next 
of  kin. 

Elizabeth  Bbookes  by  her  will,  dated  the  2l8t  of  Jane,  1776, 
after  giving,  among  several  other  legacies,  if  there  should  be  any 
poor  relations  of  her's  at  the  time  of  her  decease,  as  far  as  the 
second,  that  can  be  said  to  be  in  want,  51.  to  each,  and  directing 
all  her  wearing  apparel  to  be  distributed  among  her  poor  rela- 
tions at  the  discretion  of  her  executors,  gave  all  the  rest  and 
residue  of  her  estate  and  effects  whatsoever,  freehold  and  other- 
wise, to  her  executors,  after  payment  of  the  above  legacies  and 
her  funeral  expenses,  for  the  purpose  of  building  or  purchasing 
a  chapel  for  the  service  of  Almighty  God ;  and  gave  her  two 
small  silver  waiters,  her  large  silver  cup,  and  her  best  damask 
table  cloth  and  two  damask  napkins,  for  the  use  of  the  Commu- 
nion table  of  the  same ;  and  requested,  that  her  bureau-book- 
case with  all  her  books  may  be  deposited  in  the  said  chapel ; 
and  desired,  that  the  chapel  may  be,  where  it  may  appear  to  her 
executors  to  be  most  wanted  ;  and  if  any  overplus  should  remain 
from  the  purchasing  or  building  the  same,  she  requested,  that  it 
might  go  towards  the  support  of  a  faithful  gospel  minister,  not  to 
exceed  the  sum  of  201.  a  year ;  and  if  after  that  any  farther  over- 
plus should  remain,  she  desired,  that  the  same  may  be  laid  out 
in  such  charitable  uses  as  her  executors  shall  think  proper ;  and 
she  appointed  the  Beverend  Bichard  Hill  and  Thomas  Chapman 
her  executors.  The  latter  was  one  of  five  legatees  of  201. ;  and  to 
the  former  she  gave  101.  for  his  trouble. 

The  testatrix  died  upon  the  12th  of  June,  1800.  Hill  having 
renounced.  Chapman  proved  the  will ;  and  filed  the  bill;  praying 
an  execution  of  the  trusts  of  the  will. 

t  Be  BirkeU  (1878)  9  Ch.  D.  576,  47  L.  J.  Gh.  846.     See  note  4  B.  B.  252. 
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Chapman         The  heir  at  law  by  his  answer  claimed  the  real  estate  ;  and  the 
Bbown.      ii6xt  of  kin  claimed  the  personal  estate. 

Mr.  Richards  and  Mr,  Hart,  for  the  heir  at  law,  and  next  of 
kin : 

This  is  such  a  devise  and  bequest,  as  the  Court  will  not  exe- 
[  ^^05  ]  cute.  It  is  clear  as  to  the  land.  As  to  the  personal  estate,  *it 
is  given  so,  that  an  investment  in  land  must  necessarily  have 
been  in  the  contemplation  of  the  testatrix.  If  the  words  are  to 
be  confined  to  building  a  chapel,  supposing  the  ground  to  be 
already  furnished,  a  case  upon  that  point  is  now  depending  before 
the  Lord  Chancellor.  In  the  argument  of  that  case  the  Attorney- 
General  v.  TyndaJl  t  was  cited ;  in  which  Lord  Nobthinoton 
against  the  general  course  of  preceding  cases  held,  that  the  appli- 
cation of  personal  estate  to  buildings  already  in  mortmain  still  is 
amortising.  A  proposition  directly  contrary  to  that  is  broadly 
laid  down  in  Corhyn  v.  French  ;  J  viz.  that  it  may  be  applied  for 
the  purpose  of  ameliorating,  beautifying,  sustaining  or  repairing, 
buildings  upon  land  already  in  mortmain.  The  Lord  Chan- 
cellor wished  to  have  the  point  more  considered,  than  it 
could  have  been  as  a  short  cause.  But  in  this  case  it  is  clear, 
the  testatrix  intended  land  to  be  procured.  Land  already  in 
mortmain  cannot  meet  her  idea  of  purchasing.  She  had  no  idea 
of  land  under  such  circumstances ;  intending  a  distinct  charity 
of  her  own. 

The  distinction  of  Lord  Hardwicke  is  stated  in  The  Attorney- 
General  v.  Nash  §  and  many  other  cases,  collected  in  Highmore ; 
that  erecting  a  chapel  is  considered  as  founding  the  thing ;  build- 
ing, otherwise.  But  it  is  always  considered  a  question  of  con- 
struction. Foy  V.  Fay  \\  had  two  bequests  in  it ;  of  which  one 
was  considered  good :  the  other,  not.  Lord  Kenyon  said,  he 
would  have  declared  both  void  ;  if  there  had  not  been  an  hospital 
existing.  Here  is  no  chapel  existing.  Then  as  to  the  disposi- 
tion of  the  surplus,  the  Court  cannot  take  notice  of  that ;  because 
the  first  disposition  cannot  take  effect.     The  Attorney-General  v. 

t  Amb.  614 ;  2  Eden,  207.  §  3  Br.  C.  C.  588. 

X  4  R.  R.  at  p.  259  (4  Ves.  at  p.  427).  ||  Cited  3  Br.  C.  C.  591. 
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GoiddingA    This  gospel  minister  must  according  to  her  inten-     Cra«mah 

tion  be  attached  in  some  way  to  this  chapel.    The  first  purpose      bboWk. 

not  being  warranted,  the  second  must  fail  with  it.    If  the  chapel 

cannot  be  purchased,  you  cannot  fix  upon  any  surplus  to  apply 

to  any  minister :  the  residue  being  the  surplus  upon  an  account, 

to  ascertain  the  sum  necessary  for  the  purchase  of  the  chapel ; 

which  account  cannot  be  taken.    How  can  it  be  described  to  the 

Master,  how  much  will  be  wanted  for  the  building  :  a  building  of 

what  value  ?    The  whole  fund  cannot  be  applied  to  the  minister ; 

for  *that  is  not  the  intention.    It  is  acknowledged  in  all  the      [  *^^  1 

authorities,  that  if  the  first  object  fails,  that,  which  is  dependent 

ujwn  it,  must  fail.    *    *    The  Master  must  then  say,  who  is 

the  minister  to  have  the  20Z.  a  year  for  ever.    The  additional 

bequest  is  not  distinct,  but  connected  with  the  general  design  of 

charity.    By  establishing  the  stipend  alone  the  Court  will  go 

against  the  intention ;   which  was,  that  a  minister  of  her  own 

should  have  it :    that  not  being  the  main  object :    but  only 

for  the  purpose  of  providing  a  minister   to   do   the   duty  of 

the  chapel.    There  is  a  mixture  of  vanity  in  this,  as  in  all  these 

cases. 

Then,  as  to  the  point,  whether  the  Grown  will  be  entitled  to 
apply  the  residue  to  any  charitable  purpose,  this  will  does  not 
afford  a  sufficient  ground  for  that.    *    * 

Mr.  Nolan,  for  the   Attorney-General  in  support   of    the 
Charity : 

This  disposition  is  not  void,  except  as  to  the  real  estate  and 
the  mortgage.  All  these  objects  are  legal.  It  must  be  admitted, 
that  it  would  be  void,  if  the  trust  was  merely  to  purchase  a 
chapel :  but  being  for  the  purpose  of  either  building  or  purchas- 
ing, in  the  alternative,  if  the  purpose  of  building  can  be  sup- 
ported, the  Court  will  give  effect  to  that  mode,  which  may  be 
established.  If  therefore  this  can  be  sustained  as  a  bequest  for 
the  purpose  of  building  upon  land  already  in  mortmain,  or  if 
land  should  be  given,  it  may  be  established.  The  discretion 
given  to  the  trustees  as  to  the  situation  of  the  chapel,  where  it 
may  appear  to  them  to  be  most  wanted,  is  strong  in  support  of 

t  2  Br.  0.  0.  428. 
B.B. — VOL.  V.  ▲  ▲ 
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Cbapkan    this  charity.    The  Attomey-Oeneral  v.  Nash  and  all  the  other 
Bbown.      cases  establish  this ;  that  where  that  discretion  is  given,  if  the 
trustees  can  exercise  it  in  a  legal  manner,  the  Court  will  carry  it 
into  effect ;  where  it  is  possible  to  apply  it  upon  land  already  in 
mortmain. 
[  407 1  But  if  that  is  void,  the  other  disposition  is  valid.    *    *    A 

bequest  may  be  void  in  one  part,  and  good  in  the  limitation  over : 
The  Attomey-Oeneral  v.  Hartley  A  All  the  cases  upon  the 
doctrine  of  cy  pres  go  upon  this  principle ;  that,  where  it  is  evi- 
dent, some  distinct  object  of  charity  should  take  place,  before  the 
legacy  should  lapse,  the  Court  will  fulfil  that  intention.  In  this 
will  the  intention  is  clear,  that  the  representatives  shall  take 
nothing,  but  the  whole  shall  go  to  charity,  from  the  legacies  to 
the  relations. 

The  Master  of  the  Bolls  (after  stating  the  case) : 

July  30.  The  only  question  is  with  regard  to  the  validity  of  the  bequest 

"  '  for  charitable  purposes.  It  is  contended  for  the  heir  at  law, 
that  as  to  the  real  estate  the  devise  is  void ;  and  that  unques- 
tionably is  so.  It  is  also  clearly  void  as  to  the  mortgage.  By 
the  next  of  kin  it  is  contended,  that  the  disposition  is  void,  so 
far  as  it  directs  the  residue  to  be  laid  out  in  building  or  purchas- 
ing a  chapel ;  and  it  is  contended  by  the  Attorney-General  on 
behalf  of  the  charity,  that  being  in  the  alternative,  to  build  or 
purchase,  if  either  of  those  purposes  could  legally  be  effected, 
the  trust  ought  to  be  carried  into  execution ;  and  that  un- 
doubtedly would  be  so.  It  is  insisted,  that  the  purpose  to  build 
a  chapel  upon  ground  already  in  mortmain  is  legal ;  though  to 
purchase  ground  for  the  purpose  of  building  a  chapel  is  not 
legal.  The  Attomey-Oeneral  v.  Bowles  I  was  referred  to,  as  an 
authority,  that,  if  there  is  a  bequest  of  money  to  be  laid  out  in 
building  a  chapel  or  school,  the  intention  is  to  be  taken  to  be,  to 

[  •408  ]  build,  in  case  a  piece  of  ground  already  *in  mortmain  could  be 
found  for  that  purpose ;  and  that  case  undoubtedly  is  an  autho- 
rity for  that. 

But  this  case  appears  to  have  been  overruled   by   a   great 
number  of  subsequent  decisions.    Upon  the  principle  established 
t  4  Br.  0.  0.  412.  J  2  Ves.  Sen.  647. 
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by  the  case  itself  it  seems  a  little  extraordinary,  that  a  testator    Chifmav 
having  made  no  reference  whatsoever  to  the  case  of  land  being      bio'wn* 
already  in  mortmain,  the  Court  should  suppose  an  intention,  that 
he  has  not  in  the  most  remote  degree  pointed  to.    But  Lord 
Habdwicke  in  favour  of  a  charity  held,  that  such  an  intention 
might  be  presumed. 

The  first  case,  in  which  that  authority  was  impeached  is  The 
Attorney-General  v.  Tynd{M,\  before  Lord  Henley.  Li  a  subse- 
quent case,  The  Attorney-General  v.  Hutchinson^l  Lord  Bathubst 
takes  Lord  Henley  to  have  there  decidedly  overruled  the  other 
case.  Li  argument  he  certainly  did  overrule  it ;  for  he  disap- 
proved of  the  ground,  upon  which  that  was  decided  :  but  the  case 
immediately  before  him  did  not  call  for  that  decision  ;  for  it  was 
not  a  case  of  the  same  kind.  Li  that  case  the  direction  was  ex- 
pressly to  purchase :  and  there  was  no  option.  But  all  the 
reasoning  of  Lord  Henley  went  in  direct  contradiction  to  the 
former  case.  He  held,  that  the  statute  had  two  objects  :  first, 
that  you  shall  not  give  land  for  the  benefit  of  a  charity  :  2ndly, 
that  you  shall  not  realise  for  the  benefit  of  a  charity ;  that 
the  mischief  is  the  same ;  for,  if  that  precedent  was  to  prevail, 
a  piece  of  ground,  that  was  only  worth  501.  might  be  made  worth 
20,0002. ;  which  undoubtedly  is  putting  it  in  mortmain. 

But  a  case  directly  in  point  occurred  before  Lord  Northington 
in  1764,  Pelham  v.  Anderson;^  for  there  2,000Z.  was  given  to 
build  or  erect  an  hospital.  That  was  determined  by  him  to 
be  void.  That  case  did  directly  overrule  The  Attorney-General 
V.  BowleSy  the  purpose  being  precisely  the  same.  Then  came 
the  case  of  The  Attorney-General  v.  Hutchinson ;  to  which  I 
have  before  alluded,  in  1775 ;  where  the  bequest  was,  according 
to  the  report  in  Ambler,  for  the  purpose  of  erecting,  and, 
according  to  a  *note  in  Brown,  for  erecting  and  building  a  [  •409  l 
free  school.  A  strong  circumstance  there  was,  that  there  was 
in  the  parish  a  piece  of  ground  in  mortmain;  upon  which  a 
school  had  formerly  been  erected ;  and  it  was  contended,  that 
the  fact  was  in  the  testator's  contemplation ;  and  the  intention 
was  to  re-erect  the  school  upon  that  foundation:  but  Lord 

t  Amb.  614.  a  note. 

X  Amb.  751 ;  1  Br.  C.  C.  444,  in  §  1  Br.  C.  C.  444,  in  a  note. 
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Chafk^n  Bathubst  thought,  that,  as  the  testator  had  not  himself  pointed 
.  Bbo'wn.  to  that  intention,  it  was  not  to  be  presumed  by  the  Court. 
Therefore  it  was  not  to  be  taken  as  a  mere  bequest  for  the 
purpose  of  erecting  or  building  a  school;  and  it  had  been 
determined  in  Pelham  v.  Anderson  and  the  other  cases,  that 
such  a  bequest  was  void. 

Then  the  case  of  Foy  v.  Foy\  occurred;  which  went  much 
farther  than  either  of  these  cases.  There  the  legacy  was  given 
towards  the  erection  and  endowment  of  an  hospital.  Lord 
Habdwigee  in  Vaughan  v.  Farrer^X  and  Gastrilv,  Baker^  held, 
that  to  erect  does  not  necessarily  imply  to  build,  much  less 
a  purchase  of  ground  for  building.  He  held,  it  might  mean 
merely  an  endowment :  but  Lord  Kenton  in  Foy  v.  Foy  held, 
that,  if  there  was  no  hospital  already  existing,  that  would  be 
void. 

Then  came  the  Attorney-General  v.  Na8h;\\  in  which  the 
words  "  erect  and  build  "  occurred.  The  former  undoubtedly 
is  not  so  strong  as  the  other,  from  what  Lord  Habdwigkb 
had  held,  that  it  might  mean  an  endowment.  Therefore  in 
that  case  the  word  '*  build  "  was  the  operative  word.  But 
Lord  Thurlow  held  the  bequest  altogether  void,  and  allowed 
the  demurrer. 

Li  this  case  the  alternative  is  to  build  or  purchase.  It  is 
admitted,  a  bequest  to  purchase  would  be  void;  and  it  is 
determined  by  all  those  cases,  that  a  bequest  for  the  purpose 
of  building  a  chapel  is  equally  void.  That  bequest  therefore 
falls  to  the  ground. 

The  next  question  arises  upon  the  direction,  that  if  any 
overplus  remains  after  the  purchasing  or  building  the  chapel, 
it  shall  go  towards  the  support  of  a  faithful  gospel  minister, 
r  •410  ]  not  exceeding  *20Z.  a  year.  It  is  contended  by  the  next  of 
kin,  that  this  is  a  bequest  dependent  upon  the  former;  and, 
that  failing,  this  must  likewise  fail,  upon  the  authority  of  the 
Attorney-General  v.  Goulding.^    The  late  Master  of  the  Bolls 

t  At  the  Bolls,  Ist  February,  1785.  cause  was  Cantwell. 

Cited  3  Br.  C.  0.  691.  ||  3  Br.  C.  0.  588. 

t  2  Ves.  Sen.  182.  %  2  Br.  C.  C.  428. 
S  The  name  of  the  plaintifP  in  that 
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seemed  t  to  doubt  a  little  the  doctrine  of   that  case  in  the     Chapmait 

Attorney-General  v.  The  Earl  of  WinchelseaiX  but  afterwards       Bso'wk. 

La  the  Attomey-OeneralY.  BouUbee^  he  approved  of  that  doctrine; 

and   acted  upon  it.    It  is  then  contended,  that  this  is   not 

dependent  upon  the  other  purpose ;  but  is  for  the  support  of 

a  minister  generally,  not  at  that  chapel.    I  am  clearly  of  opinion^ 

she  must  have  meant  a  minister  in  that  chapel,  which  she  meant 

to  be  purchased.    It  would  be  quite  absurd  to  suppose,  she 

intended  no  provision  for  the  minister  of  her  own  chapel ;  but 

that  a  provision  should  be  made  for  the  minister  at  some  other 

chapel,  to  be  built  by  a  stranger.    Therefore  upon  the  authority 

of  the  Attorney-General  v.   Gaulding  and  the  Attorney-General 

V.  BovUbee  that  bequest  must  fail ;  as  the  chapel  is  not  to  have 

existence. 

Upon  these  two  parts  of  the  case  I  have  had  very  little 
difficulty :  but  I  have  been  a  good  deal  embarrassed  as  to  the 
ultimate  bequest  of  the  residue,  to  be  applied  by  the  executors 
in  general  charitable  purposes.  Standing  by  itself,  a  bequest 
of  a  residue  to  be  employed  in  such  charitable  purposes  as  the 
executors  shall  think  proper  is  a  good  bequest;  supposing  it 
legal  to  do  as  the  testatrix  had  directed,  and  a  residue  had 
been  left,  after  those  purposes  were  answered,  there  would 
have  been  a  good  bequest  of  it ;  and  therefore  the  question  is, 
whether  that  ulterior  bequest  is  to  fail,  because  the  prior  bequest 
cannot  take  effect.  If  it  could  be  reduced  to  any  certainty,  how 
much  would  have  been  employed  by  the  executors  for  the  other 
purposes,  the  residue  ought  to  be  employed  under  this  last 
direction,  viz.  for  charitable  purposes  generally.  I  have  con- 
sidered, whether  that  can  be  ascertained  by  a  reference  to  the 
Master,  to  see,  how  much  would  have  been  sufficient  for  this 
chapel:  but  upon  consideration  it  is  quite  impossible  to  give 
any  direction,  that  would  not  be  vague  and  indefinite,  to  a 
degree  almost  ridiculous:  an  inquiry,  what  they  might  have 
employed  for  building  a  chapel,  without  knowing  what  kind  of 
chapel :  the  ^testatrix  having  given  no  grounds  to  ascertain,  [  *4ii  ] 
what  kind  of  chapel :  no  locaUty.  It  is  utterly  impossible 
to  frame  any  direction,  that  would  enable  the  Master  to  form 

t  3  Br.  C.  C.  379.        }  3  Br.  C.  C.  373.        $  2  B.  B.  265  (2  Yes.  J.  380). 
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any  idea  upon  it.  If  she  had  even  pointed  oat  any  particular 
place,  that  might  have  furnished  some  ground  of  inquiry  as 
to  what  size  would  be  sufficient  for  the  congregation  to  be 
expected  there :  but  this  is  so  entirely  indefinite,  that  it  is  quite 
uncertain,  what  the  residue  would  have  been ;  and  therefore  it 
is  void  for  that  uncertainty.  She  had  no  view  to  any  residue 
but  a  residue  to  be  constituted  by  actually  building  a  chapel. 
She  contemplated  no  residue  but  with  reference  to  that.  It  is 
impossible  to  ascertain  it  in  the  only  manner,  in  which  she 
meant  it  to  be  ascertained.  It  is  impossible  for  the  Court  to 
apply  it.     Therefore  the  whole  of  this  disposition  is  void. 

Declare  the  devise  and  bequest  for  these  charitable  purposes 
void ;  and  that  the  real  estate  belongs  to  the  heir  at  law ;  the 
personal  to  the  next  of  kin. 


1801. 
Aug.  11. 


EIldon,  L.C. 

[449] 


BLOXHAM,   Ex  PAETE.f 

(6  Vesey,  449—450.) 

Creditor  liaving  securities  of  third  x>er8on8  to  a  greater  amount  than 
the  debt  may  prove  and  receive  dividends  upon  the  fuU  amount  of  the 
securities  to  the  extent  of  20a.  in  the  pound  upon  the  actual  debt. 

EiRKPATRicK,  of  Liverpool,  having  an  account  with  the 
petitioners  as  his  bankers,  from  time  to  time  remitted  bills  to 
answer  his  drafts,  and  among  others  six  bills  drawn  by  .him 
and  accepted  by  the  bankrupts  Young  and  Glennie.  Eirkpatrick 
also  becoming  bankrupt,  the  petitioners  proved,  under  his 
commission  the  sum  of  8,284Z.  128.  lid.  due  to  them  upon 
a  balance  of  accounts.  They  also  proved  under  the  commission 
against  Young  and  Glennie  the  sum  of  8,869Z.  10s.  M.  the 
amount  of  the  six  bills  accepted  by  them.  A  dividend  of  2$. 
in  the  pound  was  declared  under  the  commission  against  Young 
and  Glennie ;  which  dividend  was  paid  to  the  petitioners  upon 
the  sum  of  3,234i.  12«.  lid.  only,  without  prejudice:  the 
assignees  refusing  to  pay  the  dividend  upon  the  residue  of 
the  amount  of  those  acceptances ;  suggesting,  that  the  petitioners 
were  entitled  to  receive  a  dividend  only  upon  the  actual  balance 

t  Ex  parU  NewUm  (1880)  16  Ch.  D.  330,  60  L.  J.  Ch.  484. 
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due  to  them  from  Eirkpatrick.    No  dividend  had  been  declared    Blozham, 
under  the  commission  against  Eirkpatrick.  P***®* 

The  prayer  of  the  i)etition  was,  that  the  assignees  under  the 
commission  against  Toong  and  Glennie  may  pay  to  the 
petitioners  the  dividend  of  28.  in  the  pound  upon  the  residue 
of  the  sum  of  8,869/.  108.  9d.  proved  by  them ;  and  that  they 
may  receive  upon  the  whole  of  the  said  sum  future  dividends, 
not  exceeding  208.  in  the  pound  upon  the  debt  to  them  from 
Eirkpatrick :  the  petitioners  insisting,  the  bills  accepted  by 
Young  and  Glennie  are  to  be  considered  collateral  securities, 
to  be  retained,  until  the  *  whole  of  the  debt  due  to  them  from  [  *^60  ] 
Eirkpatrick  shall  be  fully  satisfied. 

Mr,  Mansfield  and  Mr.  Cooke,  in  support  of  the  petition. 

Mr.  Richards  for  the  assignees  insisted,  that  they  were 
right  in  confining  the  dividend  to  the  actual  debt;  and  said, 
Eirkpatrick  was  indebted  to  these  bankrupts. 

Lord  Chancellob: 

I  looked  upon  it  as  settled,  that  you  cannot  hold  the  paper 
of  the  bankrupt,  and  prove  beyond  your  actual  debt  upon  it ; 
but  that  you  may  have  the  paper  of  third  persons,  those  persons 
being  indebted  to  your  debtor  in  more,  and  you  may  prove  to 
the  whole  amount,  not  exceeding  208.  in  the  pound  upon  the 
original  debt.  Suppose,  you  owe  1,000Z.  and  as  a  security  assign 
a  bond  for  2,0002. ;  cannot  the  creditor  prove  the  2,0002.  till 
be  gets  the  1,0002.  ?  The  petitioners  are  creditors  of  Young 
and  Glennie  for  the  whole  amount  of  their  acceptances:  they 
&re  creditors  of  Eirkpatrick  for  less:  in  this  situation  they 
bave  a  right  to  apply  their  legal  demand  against  Young  and 
Glennie  to  the  extent  of  obtaining  the  full  amount  of  their 
actual  debt.  The  case  is  no  more  than  this:  ELirkpatrick  had 
ftn  account  with  the  petitioners ;  and  sent  them  bills  accepted 
by  this  bankrupt  from  time  to  time  to  cover  that  account.  If 
the  petitioners  can  only  prove  the  amount  of  their  debt,  they 
bave  not  the  full  benefit  of  the  security.  It  is  not  material, 
that  Eirkpatrick  was  indebted  to  Young  and  Glennie ;  for  you 
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Bloxhak,    cannot  attach  equities  upon  bills  of  exchange.    The  petitioners 
Ex  parte,     therefore  must  prove  the  amount  of  that  paper,  given  to  them 

to  secure  that  debt. 

The  order  was  made. 


1801.  INNES  V.  MITCHELL. 

JVVr^  16.  jg  ^efs&j,  464—466 ;  9  Veaey,  212—214.) 

MolU  Court.  Bequest  of  an  armuity  of  200?.  for  the  use  of  A.  and  her  cliildren,  to 

OBA.KT,  M.R.  Ijq  pa^^  Qyj^  qI  jjjjQ  general  effects  until  it  is  convenient  to  the  executors 

On  Appeal,  to  invest  d,0b0Z.  in  the  funds  in  lieu  thereof  for  her  and  their  use,  and  to 

1803.  the  longest  liver,  subject  to  an  equal  division  of  the  interest,  while  more 

J>  -r,  16.  than  one  alive :  held  an  annuity,  not  an  absolute  legacy. 

"""  The  decree  a&med  on  appeal. 

Eldon,  L.C. 

[  4G4  ]  William  Innes,  having  by  his  will  given  several  annuities,  and 

directed  the  mode  of  payment  by  investing  a  convenient  sum, 
by  a  codicil,  dated  the  20th  of  June,  1790,  made  the  following 
bequest : 

''I  give  to  Mrs.  Janet  Innes  relict  of  my  late  nephew  Alexander 
Innes  two  hundred  pounds  per  annum  for  the  use  of  herself  and 
children  which  annuity  is  to  be  paid  out  of  my  general  effects 
until  it  is  convenient  to  my  executrix  and  executors  to  invest  five 
thousand  pounds  in  the  funds  in  lieu  thereof  for  her  and  their 
use  and  to  the  longest  liver  of  her  and  her  children  subject  to  an 
equal  division  of  the  interest  while  more  than  one  of  them  alive." 
The  testator  died  in  January,  1795.  The  bill  was  filed  in 
January,  1799,  by  Janet  Innes  and  her  three  children  against 
the  executors ;  praying,  that  the  defendants  may  be  decreed  to 
invest  the  said  sum  of  5,000!.  in  satisfaction  of  the  bequest,  and 
to  pay  the  plaintiff  interest  thereon  since  the  time  they  have  had 
assets  in  their  hands  sufficient  to  satisfy  the  same ;  the  plaintiff 
Janet  Innes  submitting  to  allow  what  she  had  received  in 
respect  of  the  annuity  of  2001, ;  that  an  inquiry  may  be  directed, 
to  ascertain,  when  they  received  such  assets ;  and  an  account  of 
the  personal  estate ;  and  in  case  the  Court  shall  be  of  opinion, 
that  the  plaintiffs  are  not  absolutely  entitled  to  the  said  6,000/., 
that  they  may  be  declared  entitled  to  the  interest  thereof 
during  their  lives  and  the  life  of  the  survivor  of  them,  &c. 

The  defendant,  the  acting  executor,  by  his  answer  stated,  that 
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he  is  unable  to  set  forth,  whether  the  personal  estate  will  be  saffi-       Ikmes 
cient  to  pay  the  legacy  claimed  by  the  bill ;  unless  it  is  to  be  pre-    Mitchell. 
ferred  to  common  pecuniary  legacies. 

Mr.  Alexander  and  Mr.  CuUen,  for  the  plaintiffs : 

The  first  consideration  is,  whether  this  is  an  absolute  legacy  of 
5,0O0Z.  The  expression,  ''  until  it  is  convenient "  in  this  codicil 
can  receive  no  *  other  construction  than  this :  as  soon  as  the  [  •^ss  ] 
executors  have  received  clear  assets  applicable  to  the  discharge  of 
the  legacy.  The  second  point  is,  whether  this  continues  to  be 
a  mere  annuity,  or,  whether  the  legatees  are  not  entitled  to  the 
interest  of  the  5,0002.  during  their  joint  lives  ;  and  the  survivor 
to  take  the  capital  of  the  whole.  The  latter  part  of  the  clause 
"  subject  to  an  equal  division  of  the  interest,  while  more  than 
one  of  them  alive,"  upon  which  it  will  be  contended,  that  they 
are  not  to  have  any  interest  in  the  principal,  will  not  detract  from 
the  prior  absolute  gift. 

Mr.  RomiUy  and  Mr.  Leach,  for  the  defendant : 

The  question  is,  whether  the  principal  or  the  interest  only  of 
5,000Z.  is  given.  The  use  is  clearly  applied  only  to  the  interest ; 
to  an  annuity,  as  long  as  it  is  in  the  shape  of  annuity,  without  a 
capital,  and  the  interest  of  the  capital,  when  that  capital  is 
invested.  The  same  direction  is  given  as  to  the  annuity  to  his 
wife  and  the  other  annuities ;  that  a  particular  part  of  his  pro- 
perty shall  be  set  apart  for  the  payment  of  that  particular 
annuity.  If  these  plaintiffs  were  entitled  to  the  5,0002.  immedi- 
ately of  what  use  is  the  direction,  that  it  shall  go  to  the  longest 
liver  of  them  ?  The  annuity  of  200Z.  is  the  substantive  gift :  the 
will  then  directs,  out  of  what  fund  that  is  to  come :  the  subsequent 
words  are  mere  limitations  of  the  gift.  That  construction  is 
sensible  and  consistent :  the  other  supposes  a  second  substantive 
gift.  Then  suppose  the  mother  had  died  the  day  after  the 
testator,  the  consequence  would  have  been,  that  the  children 
would  have  had  nothing  till  the  5,000!.  was  invested. 

Mr.  Alexander,  in  reply : 
The  other  parts  of  the  will  as  to  the  other  annuities  do  not 
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On  Appeal, 

1803. 

Dec.  16. 

[  9  Yes,  212.  ] 


apply:  the  continuance  of  those  annuities  being  distinctly 
expressed,  and  the  words  of  this  bequest  having  a  contrary 
import,  the  inference  is  directly  the  reverse.  How  can  this  be  a 
continuance  of  the  same  annuity  ?  The  case  put  of  the  death  of 
the  mother,  before  the  5,0002.  should  be  produced,  and  the  conse- 
quence, that  the  children  would  be  unprovided  for,  are  not 
material.  These  dispositions  are  in  a  very  inaccurate  instrument : 
but  I  do  not  conceive,  that  consequence  would  follow.  The 
children  would  notwithstanding  her  death  be  entitled  to  the 
annuity,  until  the  other  provision  should  be  made. 

Thb  Master  of  the  Bolls: 

It  is  very  difficult  to  form  any  decisive  opinion  upon  a  codicil 
so  very  obscurely  penned :  but  I  am  inclined  to  think  it  was  not 
the  intention  of  the  testator  to  give  a  principal  sum,  but  only  to 
secure  an  annuity.  It  is  a  mode  taken  by  the  testator  in  many 
parts  of  his  will ;  giving  annuities,  and  directing  the  mode  in 
which  they  shall  be  paid.  The  difference  here  is,  that  5,000Z.  is 
directed  to  be  invested  in  lieu  thereof ;  but  still  for  the  same 
purpose,  I  apprehend ;  and  the  only  difference  between  this  and 
the  other  bequests  is,  that  in  the  others  the  expression  is  a  con- 
venient sum:  in  this  a  specific  sum  is  mentioned:  but  it  is 
evident  upon  the  whole,  the  testator  did  not  mean  to  convert  the 
annuity  at  a  given  period  into  a  legacy  of  a  specific  sum ;  but 
intended,  that  it  should  continue  as  annuity  during  the  lives  of 
the  legatees ;  and  the  survivor  of  them  should  receive  the  whole 
interest;  and,  till  there  is  a  survivor,  all  the  legatees  shall  receive 
the  whole  annuity  among  them. 

The  plaintiffs  appealed  from  this  decision. 


Mr.  Alexander  and  Mr,  CuUen,  for  the  appeal. 

Mr.  Romilly,  in  support  of  the  decree,  was  stopped  by  the 
Court. 

The  Lobd  Chancellor  : 

I  think,  the  Master  of  the  Bolls  has  gone  to  a  right  conclu- 
sion upon  this.    The  case  is  doubtful:  but,  taking  the  whole 
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together,  the  construction  made  by  this  decree  ia  right.  In  con-  Imixs 
aidering  the  few  words,  upon  which  the  question  arises,  I  think,  mitohell. 
the  testator  by  the  direction,  that  the  annuity  was  to  be  paid  out 
of  his  general  effects,  until  it  is  convenient  to  invest  5,000L  in  the 
funds,  meant,  not  only  that  it  should  be  payable  out  of  the 
interest  of  the  general  personal  estate ;  but,  that  the  capital  was 
to  be  liable  to  make  good  the  annuity,  while  it  was  to  be  an 
annuity  ;  and  till  another  fund  should  be  substituted  in  lieu  of 
the  general  effects.  Though  certainly  the  question  is  to  be 
decided  by  having  regard  principally  to  this  clause,  yet  the  whole 
scheme  of  the  will  must  also  be  looked  through ;  and  it  is  clear, 
he  knew  perfectly  well  how  to  express  the  idea  this  appeal  con- 
tends for;  having  previously  given  the  yearly  sum  of  l,000i., 
to  be  paid  half-yearly  to  the  annuitant  during  her  life ;  for  which 
he  directs  a  sufficient  sum  to  be  invested  in  the  public  funds,  t>r 
such  as  she  shall  approve  of.  Here  it  is  clear,  he  meant  an  [  *21S  ] 
annuity  of  1,0002. ;  and  to  impose  *upon  his  executors  the  duty  of 
collecting  a  sufficient  fund  for  that  in  preference  to  all  other 
objects  of  his  bounty. 

Having  made  this  disposition  by  his  will,  the  idea  naturally 
occurred  to  him,  in  what  manner  his  other  annual  bounty  was  to 
be  paid,  while  that  was  collecting;  and  in  making  the  subsequent 
disposition  he  must  be  taken  to  have  had  in  his  mind,  that  he 
was  to  provide  for  it,  regard  being  had  to  the  mode,  in  which  he 
had  made  the  former  disposition.  This  seems  to  have  been  his 
idea  with  reference  to  Mrs.  Innes  and  her  children ;  intending, 
they  should  have  2002.  a-year ;  but  that  they  should  have  it, 
regard  being  had  to  the  manner,  in  which  the  former  disposition 
was  made ;  and  particularly  to  the  direction  for  collecting  a  fund 
from  his  effects ;  intending  that  annuity  of  2002.  to  be  paid  from 
time  to  time  out  of  his  general  effects,  until,  regard  being  had  to 
the  fund  to  be  collected  and  to  the  priorities,  the  sum  of  5,0002. 
can  be  got  together ;  and  when  that  sum  shall  be  got  together, 
that  they  shall  have  the  interest  of  it. 

The  first  principle  of  construction  is,  that  the  general  scheme 
of  the.will  may  be  looked  at,  in  order  to  get  over  difficult  passages 
in  the  particular  bequest.  Next,  the  operation  of  the  particular 
bequest  would  be  singular  by  a  construction  less  conformable  to 
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what  the  general  scheme  of  the  will  would  require.  It  would  be 
a  strange  construction,  and  could  not  be  intended,  that,  if  the 
mother  and  all  the  children  should  die,  before  the  5,000{.  should 
be  collected,  the  annuity  ceasing  by  the  death  of  the  survivor, 
yet  the  5,0002.  is  to  be  paid  to  them  as  a  legacy ;  jointly,  if  no  act 
was  done  by  them  to  sever  it ;  as  tenants  in  common,  if  any  act 
was  done.  It  would  be  singular  also  to  say,  he  meant  them  to 
be  tenants  in  common  of  the  interest  and  *  joint-tenants  of  the 
principal ;  and  there  is  a  clear  direction  for  them  to  be  tenants  in 
common  of  the  interest,  independent  of  any  act  of  their  own :  yet 
it  is  to  depend  upon  their  act,  whether  they  are  not  to  be  joint- 
tenants  of  the  principal. 

Upon  the  whole,  admitting  this  to  be  a  doubtful  question, 
participating  in  the  doubt  expressed  by  the  Masteb  of  the  Bolls, 
1 4bink  the  construction  of  this  decree  the  best,  that  can  be  put 

upon  this  will. 

The  decree  was  affirmed. 


1801. 
Nov,  27. 


Eldon,  L.C. 

[499] 


HOPE  V.  LORD   CLIFDEN.t 

(6  Vesey,  499—511.) 

Portion  vested  in  the  case  of  parent  and  child  by  implication  from  the 
whole  settlement,  against  express  words ;  and  a  clause  of  surviTorship 
upon  the  death  of  a  child,  before  the  portion  should  become  payable, 
was  upon  the  authorities  construed,  before  it  should  be  vested. 

Posthumous  child  to  be  considered  as  living. 

By  indentures  of  lease  and  release,  dated  the  8rd  and  4th  of 
March,  1789,  previous  to  the  marriage  of  Eliab  Breton  and 
Elizabeth  Wolstoneholme,  in  consideration  of  the  marriage  and 
of  a  settlement  of  the  same  date  by  Elizabeth  Wolstoneholme  of 
her  estate  of  inheritance  for  the  benefit  of  Eliab  Breton  and  the 
issue  of  the  marriage,  and  for  other  considerations,  certain  real 
estates  in  the  county  of  Northampton  were  conveyed  to  trustees 
and  their  heirs ;  to  the  intent,  that  Mary  Breton,  the  mother  of 
Eliab  Breton,  should  receive  a  rent-charge  of  400Z.,  secured  by  a 
term  of  99  years  upon  part  of  the  said  premises ;  and,  subject 
thereto,  to  the  use  of  Eliab  Breton  for  life  ,*  remainder  to  trustees 
to  preserve  contingent  remainders ;  remainder  to  trustees  for  150 

t  Jeyta  v.  Savage  (1876)  L.  B.  10  Ch.  5dd,658  n.,  44  L.  J.  Ch.  706. 
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years  for  secaring  a  jointure  of  8002.  a  year  to  Elizabeth  Wol-       Hope 
stoneholme  in  bar  of  dower ;  and  subject  thereto  to  the  use  of       lobd 
truBteeSy  their  executors,  &c.  for  a  term  of  500  years ;  remamder 
to  the  first  and  other  sons  of  the  marriage  in  tail  male ;  remain- 
der to  Eliab  Breton,  his  heirs  and  assigns  for  ever. 

The  trusts  of  the  term  of  500  years  were  declared  to  be,  in 
case  there  shall  be  any  child  or  children  of  the  said  Eliab  Breton 
on  the  body  of  the  said  Elizabeth  Wolstoneholme  his  intended 
wife  to  be  begotten  living  at  the  time  of  the  decease  of  the  said 
Eliab  Breton  or  afterwards  born  alive  other  than  such  as  shall 
be  heir  male  of  his  body  for  the  time  being,  then  the  said 
trustees,  their  executors,  &c.  shall  and  do  after  the  decease  of 
the  said  Eliab  Breton,  but  subject  nevertheless  and  without 
prejudice  to  the  said  several  annuities  or  yearly  rent-charge  of 
4002.  and  *800Z.  by  sale  or  mortgage  of  the  said  premises  com-      [  ^^^  ] 
prised  in  the  said  term  of  500  years  or  of  a  competent  part 
thereof  for  all  or  any  part  of  the  said  term,  or  by  or  out  of  the 
rents,  issues,  and  profits,  thereof  in  the  mean  time  until  such 
sale  or  mortgage  can  be  made,  or  by  all  or  any  the  ways  and 
means  aforesaid,  raise  and  levy  the  sum  of  5,0002.  of  lawful 
money  of  Great  Britain  for  the  portion  and  portions  of  all  and 
every  the  child  and  children  of  the  said  intended  marriage  other 
than  and  except  an  eldest  or  only  son ;  to  be  applied  and  disposed 
of  in  manner  following:  in  case  there  shall  be  but  one  such 
child,  then  such  child  shall  have  the  whole  sum  of  5,0002.  for 
his  or  her  portion ;  and  in  case  there  shall  be  two  or  more  such 
children,  then  the  said  sum  of  5,0002.  to  be  equally  divided  be- 
tween or  amongst  them  share  and  share  alike :  the  portion  or 
portions  of  such  of  them  as  shall  be  a  son  or  sons  to  be  paid 
to  him  or  them  at  his  or  their  respective  age  or  ages  of  twenty- 
one  years ;  and  the  portion  and  portions  of  such  of  them  as  shall 
be  a  daughter  or  daughters  to  be  paid  to  her  or  them  at  her  or 
their  respective  age  or  ages  of  twenty-one  years  or  day  or  days  of 
her  or  their  respective  marriages  which  shall  first  and  next 
happen  after  the  decease  of  the  said  Eliab  Breton ;  and  'if  any  of 
the  said  younger  sons  shall  attain  the  age  of  twenty-one  years, 
or  any  of  the  said  daughters  shall  attain  the  age  of  twenty-one 
vears  or  be  married  in  the  life-time  of  the  said  Eliab  Breton, 


366 


1801.    CH.    6  VESEY,  600—501. 


Hope 

r. 

Lord 

Clifdek. 


[  *601  ] 


then  the  portion  and  portions  of  such  of  them  as  shall  be  a 
daughter  or  daughters,  younger  son  or  younger  sons,  shall  be 
paid  to  him,  her,  or  them,  within  three  months  next  after  the 
decease  of  the  said  Eliab  Breton,  unless  the  said  Eliab  Breton 
shall  by  any  writing  or  writings  under  his  hand  and  seal  direct 
the  same  to  be  raised  in  his  life,  which  it  is  hereby  agreed  and 
declared  it  shall  and  may  be  lawful  for  him  to  direct  or  appoint 
accordingly ;  so  as  the  same  be  no  prejudice  to  the  said  several 
rent-charge  of  4002.  and  800Z.  so  limited  to  the  said  Mary  Breton 
and  Elizabeth  Wolstoneholme,  as  aforesaid,  or  either  of  them. 
And  also  upon  this  further  trust ;  that  in  the  mean  time  from 
and  after  the  decease  of  the  said  Eliab  Breton,  until  the  same 
portion  or  portions  shall  become  payable,  they  the  said  trustees, 
their  executors,  &c.  shall  and  do  by  and  out  of  the  rents,  issues 
and  profits,  of  the  premises  so  limited  to  them  for  the  said  term 
of  500  years,  as  aforesaid,  but  subject  nevertheless  and  without 
prejudice  to  the  said  several  rent-charge  of  4002.  and  8002.  *raise, 
levy,  and  pay,  such  yearly  sum  and  sums  of  money  for  the  main- 
tenance and  education  of  the  child  and  children  of  the  said 
intended  marriage  entitled  to  portions  under  the  trusts  of  the 
said  term,  until  their  said  portion  or  portions  shall  become  pay- 
able, as  are  herein  after  mentioned  (that  is  to  say) :  in  case  there 
be  but  one  such  child,  the  yearly  sum  of  fifty  pounds,  till  he  or 
she  shall  attain  the  age  of  twelve  years ;  and  from  and  after  that 
age,  and  until  his  or  her  portion  shall  become  payable,  the  yearly 
sum  of  one  hundred  pounds ;  and  if  there  shall  be  two  such 
children,  the  yearly  sum  of  forty  pounds  for  each  of  them,  till 
they  shall  respectively  attain  their  respective  ages  of  twelve 
years ;  and  from  and  after  their  respective  ages  of  twelve  years 
the  yearly  sum  of  802.  a  piece ;  and  if  there  shall  be  three  or 
more  of  such  children,  such  yearly  sum  for  each  of  them,  until 
their  respective  portions  shall  become  payable,  as  will  amount 
unto  and  be  equal  with  the  interest  of  their  respective  portions 
after  the  rate  of  four  pounds  per  centum  per  annum :  the  said 
yearly  sum  or  sums  for  maintenance  to  be  paid  at  or  on  the 
feasts  of  St.  Michael  the  archangel,  and  the  annunciation  of  the 
blessed  Virgin  Mary  in  every  year  by  even  and  equal  portions : 
the  first  payment  thereof  to  begin  and  be  made  at  or  on  such  of 
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the  said  feasts  as  shall  first  and  next  happen  after  the  decease  of  hofk 
the  said  Eliab  Breton :  Provided  nevertheless,  and  it  is  hereby  lobd 
agreed  and  declared,  that  if  any  of  the  said  children  of  the  said  ^^i^^en. 
intended  marriage  entitled  to  the  portions  under  the  trusts  of  the 
said  term  of  five  hundred  years  shall  happen  to  die,  or  become  an 
eldest  or  only  son,  before  his,  her,  or  their  portion  or  portions 
shall  become  payable,  then  the  portion  and  portions  of  him,  her, 
or  them,  so  dying  or  becoming  an  eldest  or  only  son,  shall  go, 
accrue  and  be  paid,  unto  the  survivors  and  survivor  and  others 
and  other  of  them,  when  his,  her  or  their,  original  portion  or 
portions  shall  become  payable  by  virtue  of  these  presents  :  Pro- 
vided also,  that  in  case  all  the  children  of  the  said  marriage 
entitled  to  portions  under  the  trust  of  the  said  term  of  five 
hundred  years  shall  die,  before  any  of  their  said  portions  shall 
become  payable,  then  the  said  sum  and  sums  of  money  so  to  be 
raised  for  such  child  and  children,  or  so  much  thereof  as  shall  not 
then  be  raised,  shall  not  be  raised,  but  shall  cease  for  the  benefit 
of  the  person  and  persons  entitled  to  the  reversion  or  remainder 
of  the  premises  immediately  expectant  on  the  determination  of 
the  said  term  of  five  hundred  years ;  and  then  also  such  sum  and 
sxmis  *of  money  as  shall  be  then  raised  for  or  towards  such  por-  j-  ^502  ] 
tion  or  portions,  as  aforesaid,  shall  be  paid  unto  the  same  person 
and  persons  so  next  in  reversion  or  remainder  as  aforesaid. 

The  indentures  also  contained  a  proviso,  that,  if  EUab  Breton 
should  in  his  lifetime  settle,  give  or  advance,  unto,  for,  or  upon, 
any  of  the  children  entitled  to  portions  any  sum  or  sums  of 
money,  lands,  tenements,  goods,  or  chattels,  for  and  towards 
their  advancement,  preferment  in  marriage  or  otherwise,  then 
such  sums  of  money,  or  the  value  of  such  lands,  tenements, 
goods,  and  chattels,  to  be  received  by,  given  to,  or  settled  upon, 
such  children,  should  be  accounted  as  part,  if  less,  or,  if  as  much 
or  more,  for  the  whole,  of  the  portions  provided  for  them,  as 
aforesaid  ;  unless  the  said  EUab  Breton  should  by  writing  under 
his  hand  and  seal  signify  the  contrary. ' 

The  issue  of  this  marriage  was  four  children :  three  sons ; 
Michael  Harvey,  William,  and  Eliab,  and  one  daughter,  Mary. 
The  daughter  attained  the  age  of  twenty-one  in  the  life  of  her 
father ;  and  married  John  Hope,  by  whom  she  had  three  sons. 
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HopB       Mary  Hope  died  in  the  life  of  her  father,  who  died  in  December, 

LoKD        1785 ;  leaving  his  wife  and  three  sons  surviving.    Michael  Harvey 

[  LiFDEN.     Breton,  who  had  been  in  possession  of  the  estates  since  the 

death  of  his  father,  died  in  1798,  leaving  a  son;   and  Mary 

Breton  and  Elizabeth  Breton,  the  mother  and  widow  of  Eliab 

Breton,  had  been  dead  several  years. 

The  bill  was  filed  by  the  eldest  son  and  administrator  of  Mary 
Hope ;  stating,  that  she  had  not  been  advanced  by  her  father ; 
and  that  her  brothers  William  and  EUab  had  been  advanced  by 
their  father  to  a  greater  amount  than  their  shares  of  the  sum  of 
5,0002. ;  and  had  executed  releases  to  their  brother  Michael 
Harvey ;  and  praying  an  account  of  what  is  due  in  respect  of 
one-third  of  the  said  sum  of  5,0002. ;  and  that  what  shall  appear 
due  may  be  raised  under  the  term. 

The  defendant  William  Breton,  the  son  and  heir  of  Michael 
Harvey  Breton,  by  his  answer  submitted,  that  the  sum  of  5,000Z. 
did  not  become  a  vested  interest  in  any  of  the  children  of  Eliab 
and  Elizabeth  Breton  during  the  life  of  their  father ;  and  Mary 
[  "^sos  ]  *Hope  having  died  in  his  life,  the  plaintiff  is  not  entitled  to  have 
any  part  of  the  said  sum  raised. 

Mr.  Mansfieldy  Mr.  Romilly,  and  Mr.  Bell,  for  the  plaintiff : 

The  single  question  is,  whether  Mrs.  Hope,  who  attained  the  age 
of  twenty-one,  and  married,  lost  her  portion  by  dying  in  the  life  of 
her  father.  The  established  doctrine  of  this  Court  is,  that,  if  por- 
tions are  directed  to  be  paid  at  the  age  of  twenty-one  or  the  mar- 
riage of  daughters,  with  survivorship,  followed  by  a  provision,  that 
if  they  attain  those  periods  in  the  life  of  the  father,  the  portions 
shall  not  be  paid  till  after  his  death,  yet  that  clause  shall  not  pre- 
vent the  vesting  in  his  life.  Emperor  v.  Rol/e ;  +  CholmondtUy 
V.  Merrick.X     [They  also  cited  Woodcock  v.  Dvke  of  Dorset^] 

The  Solicitor-General,  Mr.  Sutton,  and  Mr.  Harvey,  for  the 
defendants : 

There  was  no  vested  interest  under  this  settlement  in  any 
child,  who  did  not  survive  the  father.  The  intention  must  be 
found  through  the  medium  of  the  words.     Though  such  a  provi- 

1 1  Ves.  Sen.  208.  J  3  Br.  0.  C.  253,  note.  §  3  Br.  C.  C.  509. 
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sion  may  be  very  anasual  and  unreasonable,  it  is  not  illegal,  or 
such  as  this  Court  will  refuse  to  execute.  *  *  This  event  of  a 
younger  child  attaining  twenty-one  and  dying  in  the  life  of  the 
father  probably  did  not  occur  to  the  drawers  of  the  settlement ; 
and  therefore  was  not  provided  for  ;  as,  upon  wills  particularly, 
there  are  many  events  of  which  the  parties  had  no  foresight. 
The  introductory  words  are  the  first  thing;  upon  which  the 
whole  proceeds ;  and  must  prevail,  unless  afterwards  explained. 
[They  cited  Wingrave  v.  PcUgraveA] 
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Mr,  Mansfield,  in  reply. 


LoBD  Chakcbllob: 

Though  I  agree  with  Lord  Thublow's  expression  in  Woodcock 
V.  The  Duke  ofDorset^l  that  the  words  are  strong,  and  difficult  to 
manage,  and  notwithstanding  the  strength  of  opinion  expressed 
by  the  counsel  against  this  claim,  I  feel  a  strong  inclination  at 
this  moment  in  favour  of  it.    It  is  quite  clear  upon  all  the  cases, 
that,  to  get  rid  of  the  difficulty,  the  Court  looking  upon  it  as  a 
hard  thing  to  impute  to  a  father,  that  he  should  mean,  a  child 
having  attained  twenty-one,  or  come  to  marriageable  years,  and 
formed  a  family,  yet,  because  that  child  dies  in  his  life,  the 
descendants  should  have  nothing,  and  feeling  that  not  to  be  a 
probable  intention  in  a  parent,  have  thought  themselves  at  liberty 
to  manage  the  construction  of  the  words,  as  they  would  not  in 
the  case  of  a  stranger,' or  upon  a  matter  of  contract,  without  any 
mixture  of  parental  feeling.     In   Wingrave  v.  Palgrave,  it  is 
obvious,  if  a  son  had  Uved  to  the  age  of  twenty-one,  he  might 
have. destroyed  the  trust  term.     Of  necessity  therefore  a  circum- 
stance existed,  that  is  relied  upon  for  the  defendants  in  this  case, 
that  the  claim  of  the  daughter  must  have  been  contingent  during 
the  whole  life  of  the  father ;  as  he  might  have  a  son.    Two  con- 
tingencies are  expressed  in  that  case :  dying  without  an  heir 
male,  and  leaving  a  daughter  or  daughters ;  and  that  from  the 
context,  which  gives  a  clear  exposition,  that  it  was  not  meant 
having  had  a  daughter,  must  mean  at  his  death.    In  Woodcock 
V.  The  Duke  of  Dorset  also  the  expression  is  "  leave."    In  the 
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former  case  it  was  held  a  condition  precedent ;  because  the  word 
''  leaving  "  meant  upon  the  context  at  his  death ;  and  secondly, 
because  the  term  at  law  was  gone ;  and  it  must  have  been  con- 
sidered by  the  Court,  as  if  never  in  the  settlement.    It  was  im- 
possible therefore,  that  there  could  be  any  doubt  upon  that  case. 
The  case  of  Emperor  v.  Rolfe,  the  date  of  which  I  mark,  in 
1748,  was  very  like  a  new  decision.    It  seems  therefore  to  have 
been  a  long  time,  before  the  Court  could  get  over  the  natural 
effect  of  words  so  strong  and  so  difficult  to    manage.    The 
construction  in  that  case  was,  that  the  words  '*  grow  due  and 
payable  "  were,  for  the  benefit  of  the  estate,  and  attending  to 
the  motives  of  parental  feeling,  with  reference  to  the  age  of 
twenty-one  or  marriage  in  the  life  of  the  parent,  to  secure  the 
portion.    There  was  a  contingency  there ;  at  least  a  contingency 
to  devest  what  was  vested  under  the  former  words.    That  is 
certainly  different  *from  this  case ;  in  which  it  is  contended,  that 
the  contingency  is  one,  that  prevents  the  vesting,  not  merely  to 
devest.     Chohnondeley  v.  Meyrick,  which  in  the  subsequent  case 
of  Willis  V.  WiUi8\  the  Lord  Chancellor  cites  from  an  accurate 
note  of  the  settlement,  was  decided  in  1768.    A  very  material 
circumstance  in  that  case  is,  that  the  father  might  have  appointed 
by  will.    It  might  have  been  argued,  that  those,  who  were  to 
take  for  want  of  appointment,  were  the  objects  of  appointment. 
The  difficulty  was,  that  as  he  had  the  power  of  appointing 
by  will,  the  children  to  take  could  not  be  determined,  till  he 
was  dead.     It  might  therefore  have  been  contended,  that  it  did 
mean  children,  unless  they  survived ;  so  as  to  be  the  objects  of 
such  an  appointment.    But  the  case  in  default  of  appointment 
having  actually  happened,  and  a  child  having  attained  the  age 
of  twenty-one  in  the  life  of  the  parent,  though  the  words  were 
^'due  or  payable,"  which  have  the  same  meaning  as  ''due  and 
payable  "  in  Emperor  v.  Rolfe,  the  Court  would  not  be  entangled 
with  the  other  question  ;  but  said,  they  were  glad,  the  case  had 
not  arisen,  in  which  that  argument  could  be  pressed ;  and  as 
there  was  no  appointment,  Emperor  v.  Rolfe  might  be  followed, 
though  the  child  died  in  the  life  of  the  parent ;  and  died,  not 
before  one  contingency,  before  the  portion  became  due,  though 
before  the  other,  its  becoming  payable. 

t  3  Tee.  50 ;  soe  note,  poit,  p.  374. 
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A  great  many  cases  have  followed  in  this  Court ;  proceeding       Hops 
upon  the  authority  of  these  two.    The  next,  that  was  cited,  is       lobd 
Woodcock  V.  The  Duke  of  Dorset;  which  is  stronger  than  any     ^"'^■^i. 
other ;  for,  if  the  word  "  leaving  "  is  construed  in  the  context 
with  "  survivor,"  it  is  impossible  to  deny,  that  there  was  a  con- 
tingency existing  during  the  lives  of  the  parents;  as  it    is 
contended  that  there  is  here.    The  recital  is  a  circumstance  in 
ihe  deed,  upon  which  you  can  argue  to  the  intention  :  but  it  is 
not  that  sort  of  circumstance,  that  the  Court  would,  except 
between  parent  and  child,  lay  hold  of  to  destroy  by  the  recital 
the  obvious  and  clear  effect  of  the  words  in  the  other  parts  of  the 
deed.    The  words  in  this  case  are  much  stronger  than  those  in 
Wingrave  v.  Palgrave.    The  words  "  if  there  should  be  but  one 
sach  child,"  upon  the  natural  construction  must  mean  one  child 
left  at  the  death  of  the  survivor.    It  would  be  impossible  to  raise 
an  ambiguity  upon  that  in  any  other  case  than  that  of  parent 
and  child.    In  any  other  case  the  answer  would  be,  that  the 
Court  had  no  *right  to  say  otherwise;  for  the  money  would  have      [  •soa  ] 
been  in  the  hands  of  Lord  Gower ;  and  no  trust  upon  it.    But 
Lord  Thurlow  went  this  length ;  that  in  the  case  of  parent  and 
child  a  child  having  attained  the  age  of  twenty-one,  and  having 
occasion  for  a  portion,  though  dying  in  the  lives  of  the  parents, 
is  a  chfld  living  at  the  death  of  the  flurvivor.    He  certainly  goes 
that  length  upon  the  intention ;  observing,  that  the  words  were 
very  strong  and  difficult  to  manage.     Willis  v.  Willis  is  also  a 
very  strong  case ;  though  distinguishable  in  some  circumstances: 
bat  if  that  had  been  matter  of  contract,  where  the  relation  was 
not  considered,  the  decision  could  not  have  been,  as  it  was,  upon 
those  words. 

I  agree,  in  this  case  there  are  words  difficult  to  manage :  but 
the  intention  of  the  settlement,  I  mean  the  natural  intention, 

« 

regarding  it  as  the  case  of  father  and  child,  must  direct  me,  and 
these  cases  authorise  me  to  struggle  with  language;  for  it  is 
struggling  with  language ;  and  it  does  not  follow,  that  because 
cases  are  put,  in  which  I  could  not  struggle  effectually,  that  I 
cannot  prevail  in  the  case,  that  has  happened  ;  if  the  words  will 
bear  me  out  in  that  according  to  the  rules  and  authoritiep. 
Upon  the  true  intention  of  this  settlement,  in  possession  upon 

B  B  2 


872 


1801.    CH.    6  VESEY,  609—510. 


Hope 

V. 

LOKD 

CLIFD£N. 


[  •510  ] 


these  cases  of  this  rule,  that  primd  facie  a  child  having  attained 
twenty-one  or  marriage^  is  to  be  considered  a  child  entitled  to  a 
portion,  upon  the  ground,  that  I  shall  not  impute  to  a  father  the 
intention  to  leave  a  child,  having  occasion  for  a  portion,  without 
one,  it  is  upon  those,  who  say  the  child  is  not  entitled,  to  shew 
that  from  the  tenor  and  words  of  the  settlement ;  and  it  is  not 
enough  for  them  to  argue,  that  they  have  manifested  that, 
because  they  have  pointed  out  another  case,  in  which  it  would 
have  been  impossible  for  the  Court  to  have  said,  that  child  was 
entitled.  If  upon  the  words  she  is  entitled  in  the  case,  that  does 
exist,  the  Court  would  rather  give  the  portion  than  struggle  to 
oust  her  of  it,  because  in  another  case  they  would  have  struggled 
ineffectually.  In  this  settlement  the  trust  is  prior  to  the  estate 
tail.  In  that  respect  it  is  not  like  Wingrave  v.  Palgrave.  But 
unquestionably  it  is  a  legal  estate  in  remainder  during  the  life 
of  the  father ;  and  if  there  is  a  contingency,  it  is  not  in  the 
creation  of  the  term,  but  in  the  expression  of  the  trusts.  As  to 
that  the  words  are  exceedingly  difficult  to  manage ;  and  I  cannot 
go  the  length  of  M)\  Mansfield,  that  the  words  "  living  at  his 
decease"  mean  "born  in  his  life."  The  words  *immediately 
following,  "  or  afterwards  bom  alive,"  give  a  clear  meaning  to 
that ;  for  though  modern  decisions  have  held,  that  a  posthumous 
child  is  to  be  considered  a  child  living,  that  was  not  clear  in  1789 ; 
when  this  settlement  was  made ;  and  therefore  these  words  are 
thrown  in.  I  am  therefore  not  authorised  to  say,  there  is  not  a 
contingency,  properly  expounded  for  the  defendants.  But  the 
case  of  Woodcock  v.  The  Duke  qfT)oi'8et\  is  a  direct  answer  to  that ; 
establishing  expressly,  that  notwithstanding  the  contingency  the 
portion  is  vested  according  to  the  natural  meaning  of  the  words- 
It  is  said,  if  there  was  no  younger  child  at  the  death  of  the  father, 
none  of  these  younger  children  could  have  had  their  portions. 
I  do  not  conceive  thQ.t.  It  might  have  been  as  well  argued  in 
Woodcock  V.  The  Duke  of  Dorset ;  in  which  case  it  is  clear,  that 
in  that  event  Lord  Thurlow  must  have  held,  that  they  would 
have  had  it ;  and  in  fact  has  held,  that  if  they  married  or 
attained  twenty-one,  though  they  died  in  the  life  of  both  parents, 
they  would  have  been  entitled.     There  is   not  a  word  in  the 

t  3  Br.  C.  C.  569. 
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context  to  sustain  that  opinion  in  that  case.  There  is  consid- 
erable context  to  support  it  in  this.  The  legal  term  existing,  if 
it  could  be  said  to  exist  at  law,  though  all  died  in  the  life  of  the 
father,  they  should  take. 

But  it  is  not  necessary  to  decide  that  here  ;  for,  if  they  could 
not  have  taken  in  that  event,  does  it  follow,  that  a  child  is  not  to 
take,  when,  there  being  some  children  surviving,  the  term  not 
only  exists,  but  the  trusts  are  to  be  executed  for  some  children  ? 
Consider  the  words,  and  the  question;  which  is,  whether,  in  case 
there  is  any  child  living  at  the  death  of  the  father,  for  whom  the 
trusts  ought  to  be  executed,  a  child,  who  attained  twenty-one  or 
married,  but  died  in  the  life  of  the  father,  is  one  of  the  objects  of 
the  trust,  that  is  to  be  executed  for  somebody.  In  this  case  and 
upon  these  authorities  I  should  say,  the  words  **  such  child  " 
must  refer  to  the  immediate  antecedent  *'  all  and  every  the  child 
and  children,"  except  an  eldest  or  only  son,  not  qualified  by  the 
contingency.  Upon  the  clause  as  to  what  is  to  be  raised  in  the 
life  of  the  father,  if  the  words  introducing  the  ^contingency  are  to 
determine  the  character  of  the  child,  and  no  child  but  one  living 
at  the  decease  of  the  father  is  entitled,  how  is  the  power  to  be 
exercised,  and  the  proviso  to  have  effect  ?  It  may  be  said,  the 
father  may  direct  such  a  child  to  take,  even  though  the  con-' 
tingency  should  not  happen,  upon  which  the  trusts  of  the  term 
were  to  be  exercised.  There  is  not  a  word  in  the  settlement  in 
support  of  that ;  and  that  would  be  as  strong  a  construction  to 
support  the  act  of  the  father  as  I  am  making  to  support  this 
according  to  former  cases.  The  other  clauses  relied  on  for  the 
plaintiff  do  not  afford  all  the  argument,  that  has  been  attributed 
to  them.  The  expression  as  to  survivorship  still  includes  the 
question,  who  are  entitled  to  portions. 

Upon  the  whole  I  have  a  strong  inclination,  if  I  can,  to 
construe  this  in  such  a  manner  as  to  hold  the  daughter  entitled. 
The  authorities  go  full  as  far:  many  of  them  a  great  deal 
farther.  With  that  inclination  I  do  not  hesitate  to  say,  it  would 
be  better  to  construe  all  instruments  according  to  their  terms, 
and  not  to  spell  out  what  they  might  have  meant.  I  should 
have  had  great  difficulty  in  going  the  length  of  prior  authorities : 
but  as  they  have  gone  so  far,  it  is  my  inclination,  and  I  think. 
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my  duty  to  follow  them.  I  should  have  no  objection  to  have  this 
case  spoken  to  again:  but  if  that  course  should  not  be  taken, 
and  I  should  not  mention  it  before  the  first  day  of  causes,  you 
will  understand  it  is  my  opinion,  that  this  may  be  supported. 

A  decree  was  made ;  declaring,  that  Mary  Hope  had  a  vested 
interest  in  one-third  of  the  sum  of  5,000{.  and  that  the  same 
with  interest  at  the  rate  of  4  per  cent,  from  the  death  of  Eliab 
Breton  ought  to  be  raised  by  sale  or  mortgage. 

[Note. — The  above  cited  case  of  Willis  v.  Willis  was  expressly 
decided  by  Lord  Loughborough  upon  the  ground  that  it  did  not 
differ  in  any  substantial  circumstance  from  Cholmondeley  v. 
Meyrick. — 0.  A.  S.] 


1801. 

Juiy  27. 

Dec,  6. 
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SITWELL  V.  BEENAED.t 

(6  Veeey.  620—544.) 

Testator  directed  the  residue  of  his  personal  estate,  subject  to  the 
payment  of  legacies,  annuities,  debts  and  funeral  expenses,  with  all 
convenient  speed  to  be  laid  out  in  real  estates,  to  be  settled  in  strict 
settlement;  and  that  the  interest  of  such  residue  should  accumulate 
and  be  laid  out  in  lands  to  be  settled  in  like  manner.  Various  circum- 
stances having  delayed  the  collectiou  and  investment  of  the  personal 
estate,  the  tenant  for  life  was  held  entitled  to  the  interest  from  the  end 
of  a  year  after  the  death  of  the  testator. 

General  rule,  that  legacies,  where  no  interest  is  given  by  the  will, 
shall  carry  interest  at  4  per  cent,  only,  and  from  the  end  of  a  year  after 
death  of  tiie  testator ;  except  where  it  is  given  by  way  of  maintenance ; 
though  the  fund  produces  more ;  and  the  interest  shall  not  be  increased 
by  the  effect  of  appropriation. 

A  legatee  having  taken  a  mortgage  in  part  payment  subject  to  an 
agreement  for  payment  out  of  the  other  assets  and  a  resumption  of 
the  mortgage,  was  held  entitled  to  the  benefit  of  that  agreement; 
accounting  for  the  difference  of  interest 

Francis  Sitwell  by  his  will,  dated  the  5th  of  February,  1792, 
gave  to  his  wife  1,000Z.  a  year  during  her  life,  as  a  jointure  and  in 
lieu  of  dower ;  and  directed  the  same  and  all  other  annuities 
given  by  his  will  to  be  paid  half  yearly  clear  of  all  deductions  ; 
the  first  payment  of  them  to  be  at  the  expiration  of  six  months 

t  Note, — AUhuBeny,  WhiUell  {IS61)  life  of  residue  in  the  absence  of  any 
L.  B.  4  Eq.  295,  304 ;  36  L.  J.  Ch.  direction  for  accumulation. — 0.  A.S. 
929,  defines  the  interest  of  a  tenant  for 
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after  his  decease ;  and  he  also  gave  to  his  said  wife  his  house  Sitwxll 
near  Sheffield,  called  Mount  Pleasant,  with  the  appurtenances,  bebnahd. 
together  with  the  use  of  the  furniture  belonging  to  the  bouse  for 
her  life ;  and  after  her  death  he  gave  the  furniture  belonging  to 
the  said  house  to  his  executors,  to  be  sold  and  go  as  part  of  his 
personal  estate,  and  he  gave  to  his  wife  his  town  house  in  Audley 
Square  with  its  appurtenances,  together  with  the  use  of  the 
furniture  belonging  thereto  for  her  life ;  and  after  her  decease  he 
gave  the  same  to  his  executors,  upon  trust  to  sell  his  said  town 
house,  and  to  divide  the  net  money  arising  from  the  sale 
thereof  equally  between  his  two  sons  Francis  Sitwell  and  Hurt 
SitweU. 

The  testator  then  reciting,  that  Samuel  Phipps  under  the 
trusts  and  powers  in  his  (the  testator's)  late  uncle's  will  bad 
devised  the  real  estates  in  the  county  of  Northumberland,  which 
were  devised  to  the  said  Samuel  Phipps  by  the  testator's  uncle, 
in  trust  to  be  settled  on  the  testator  for  life,  with  remainder  to 
his  son  Francis  Sitwell  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  his  (Francis 
Sitwell's)  first  and  other  sons  successively  in  tail  male,  with 
divers  remainders  over,  gave  to  his  said  son  Francis  Sitwell, 
considering,  he  would  be  entitled  to  the  Eaid  Northumberland 
estates  on  his  death,  the  sum  of  20,0002. ;  and  be  gave  to  his  son 
Hurt  Sitwell  80,0002.;  which  sums  he  directed  to  be  paid  to  ' 
them  respectively  on  their  attaining  their  respective  ages  of  21 ; 
the  interest  of  which  said  respective  sums  was  ( after  applying 
thereout  respectively  what  his  executors  should  think  reasonable 
for  their  respective  maintenance  and  education )  to  accumulate 
from  the  time  of  his  decease  at  the  rate  of  42.  per  cent,  per  ann. 
for  the  benefit  of  bis  said  two  sons  *  respectively,  to  be  added  to  [  *o2i  ] 
the  principal,  until  the  said  principal  sums  should  become  pay- 
able ;  and  it  was  his  will,  that  his  executors  or  the  survivor  of 
them  should  have  power  at  his  or  their  discretion  to  advance  any 
part  of  the  said  sum  of  20,0002.  and  80,000Z.  respectively  for  the 
purpose  of  placing  out  or  advancing  his  said  sons  Francis  and 
Hurt  or  either  of  them  in  life,  before  such  son  should  attain  the 
age  of  twenty-one  years ;  and  in  case  his  said  son  Francis  should 
die  under  the  age  of  twenty-one  years,  then  the  testator  directed, 
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SiTVKLL     that  his  said  legacy  of  20,000^,  or  so  much  thereof  as  should  not 

Bebnjlbd.     ^a^c  he&n  applied  or  advanced,  as  aforesaid,  should  sii^  into  the 

residue  of  his  personal  estate.    The  testator  gave  a  similar 

direction  with  respect  to  the  legacy  of  80,000Z.  given  to  his 

son  Hurt. 

The  testator  then  gave  to  his  grandson  Charles  Wake  5,0002., 
to  be  paid  him  on  his  attaining  the  age  of  twenty-one,  if  he 
should  live  to  attain  that  age ;  but  not  to  carry  any  interest  in 
the  mean  time ;  and  if  he  died  under  that  age,  then  to  sink  into 
the  residue  of  his  personal  estate.  He  gave  to  his  sister-in-law 
Catherine  Wameford  an  annuity  of  400Z.  for  her  life  and  500Z. ; 
to  each  of  the  children  of  his  late  niece  Catherine  Slater  400Z.,  to 
be  paid  to  sons  at  twenty-one,  or  to  be  sooner  applied  for  their 
benefit,  if  his  executors  should  see  fit,  and  to  daughters  at  twenty- 
one,  or  days  of  marriage,  which  should  first  happen ;  to  Bichard 
Slater  2002.;  to  his  niece  Jane  Heaton  an  annuity  of  1001.  during 
her  life  for  her  separate  use  and  lOOZ.;  and  in  case  she  should 
marry  and  leave  issue,  to  each  of  her  children  200Z.,  to  be  paid 
to  sons  at  twenty-one,  or  to  be  sooner  applied  for  their  benefit,  if 
his  executors  should  see  fit,  and  to  daughters  at  twenty-one  or 
days  of  marriage ;  and  he  directed,  that  interest  at  4  per  cent, 
should  be  paid  in  respect  of  the  legacies  given  to  the  children  of 
his  late  niece  Catherine  Slater  from  his  decease,  until  their 
respective  legacies  should  become  payable,  as  aforesaid,  and  also 
in  respect  of  the  legacies  given  to  the  children  (if  any)  of  his  said 
niece  Jane  from  her  decease,  until  the  said  legacies  should 
become  payable.  He  then  gave  several  annuities  and  legacies, 
some  to  servants;  and  directed,  that  the  several  legacies  and 
annuities  before  given  should  be  paid  without  prejudice  to  any 
sums,  which  should  be  due  from  him  to  any  of  the  legatees  or 
annuitants;  and  he  directed  his  executors  to  continue  some 
[  *522  ]  weekly  and  other  allowances  *to  some  poor  persons  at  Benishaw 
in  Yorkshire  during  their  lives ;  and  he  gave  the  furniture,  plate, 
books,  linen,  china,  wines,  carriages,  horses,  and  efiPects,  whatso- 
ever, which  should  belong  to,  or  be  in  or  about  his  house,  offices, 
and  grounds,  at  Benishaw  at  the  time  of  his  decease,  to  his  eldest 
son  Sitwell  Sitwell  for  his  own  use  and  benefit ;  and  directed  his 
executors  to  pay  any  annuities  or  legacies,  which  by  any  writing 
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under  his  hand  or  signed  by  him  at  any  time  thereafter  he  should     Sitwell 
direct  or  appoint  to  be  paid.  Bebnabd. 

He  then  gave  all  his  personal  estate  unto  his  executors  for  the 
purpose  of  paying  his  said  legacies  and  annuities  and  his  debts 
and  funeral  expenses,  and  such  other  legacies  and  annuities  as  he 
might  thereafter  give ;  and  subject  and  without  prejudice  to  the 
payment  of  any  legacies,  annuities,  debts,  and  funeral  expense?, 
he  directed  his  executors  or  the  survivor  of  them  with  all  con- 
venient speed  to  lay  out  and  dispose  of  the  rest  and  residue  of  his 
personal  estate  in  the  purchase  of  manors,  lands,  tenements,  or 
hereditaments,  in  England  of  inheritance  in  fee-simple  in  posses- 
don,  to  be  settled,  as  thereinafter  mentioned ;  and  directed,  that 
the  interest  of  such  residue  of  his  personal  estate  should  accumu- 
late and  be  laid  out  in  lands  to  be  settled  in  like  manner  as  be 
had  directed  the  residuum  of  his  personal  estate. 

The  will  then  directed  the  limitations  of  the  estates,  so  to  be 
purchased,  in  strict  settlement  to  the  testator's  eldest  son  Sitwell 
Sitwell  for  life,  without  impeachment  of  waste,  with  remainders 
to  his  first  and  other  sons  successively  in  tail  male,  then  to 
Francis  Sitwell  and  his  sons,  Hurt  Sitwell  and  his  sons,  Charles 
Wake  and  his  sons,  respectively,  in  the  same  manner ;  and  the 
ultimate  remainder  to  the  testator's  right  heirs ;  with  powers  for 
his  son  and  grandson,  when  in  possession,  to  grant  leases,  not 
exceeding  twenty-one  years ;  and  he  declared,  that  the  legacies 
and  estates  therein  before  given  and  limited  to  his  said  three  sons 
Sitwell,  Francis,  and  Hurt,  by  that  his  will,  were  on  condition  of 
their  joining,  as  to  his  son  Sitwell  as  soon  as  might  be  after  his 
decease,  and  as  to  his  sons  Francis  and  Hurt  as  soon  as  might  be 
after  they  should  respectively  come  of  age,  in  such  acts,  deeds, 
fines,  recoveries,  and  assurances,  as  his  executors  should  require  to 
confirm  Phipps's  disposition  of  his  (the  testator's)  uncle's  estates 
in  the  county  of  *  Northumberland ;  and  in  case  any  of  his  said  [  *623  ] 
sons  should  within  twelve  months  after  such  respective  times,  as 
aforesaid,  refuse  so  to  do,  they  should  forfeit  the  legacies  and 
estates  thereby  given  to  them ;  and  the  benefit  of  such  legacies 
and  estates  so  forfeited  should  go  as  part  of  the  residuum  of  his 
personal  estate.  He  appointed  Thomas  Bernard  and  Richard 
Huddleston  executors,  and  guardians  of  his  sons  Francis  and 
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SiTWBLL     Hurt,  until  they  should  attain  their  respective  ages  of  twenty- 
BsRNABD.     one;  empowering  them  to  place  out  any  monies,  part  of,  or 
arising  from,  his  personal  estate,  which  should  come  to  their 
hands  by  virtue  of  his  will,  or  any  monies,  part  of  his  personal 
estate,  which  they  should  retain  as  a  fund  to  answer  the  payment 
of  his  legacies  and  annuities,  on  real  or  Government  securities, 
and  to  change  the  securities.    Then,  after  the  usual  clause  of 
indemnity,  he  requested,  his  son  Sitwell  Sitwell  would  settle  his 
house,  called  Mount  Pleasant,  after  the  decease  of  his  wife,  with  the 
grounds,  &c.  in  such  manner  that  it  should  be  enjoyed  as  an  hos- 
pital for  the  benefit  of  the  town  of  Shef&eld  and  neighbourhood. 
By  a  codicil,  dated  the  18th  of  December,  1792,  stating  among 
other  things,  that  his  wife  had  died  since  his  will,  he  gave  to  his 
son  Sitwell  Sitwell  all  his  plate,  linen,  and  china,  which  was 
given  to  his  wife ;  and  directed,  that  the  diamonds  and  jewels 
should  be  valued,  and  made  into  three  separate  lots  of  equal 
value,  to  be  divided  between  his  three  sons ;  and  he  gave  to  his 
said  sons  Francis  Sitwell  and  Hurt  Sitwell  10,0001.  each  in 
addition  to  the  said  sums  of  20,000^.  and  80,000{.  given  them 
respectively  by  his  said  will ;  the  said  sums  of  10,000/.  each  to  be 
paid  to  them  at  the  same  times  and  upon  the  like  events  and 
with  the  like  interest  as  directed  concerning  the  said  sums  of 
20,0002.  and  80,0002.  by  his  said  will.    He  gave  to  his  daughter- 
in-law  Mrs.  Sitwell   Sitwell,  in  case  she  should  survive  her 
husband,  an  annuity  of  4002.  for  her  life,  in  addition  to  her 
jointure,  to  be  paid  half-yearly :  the  first  payment  to  be  made  at 
the  end  of  six  calendar  months  after  the  death  of  his  son  Sitwell 
Sitwell ;  to  his  grand-daughter  Mary  Alice  Sitwell  2,0002.  to  be 
paid  on  her  attaining  twenty-one,  but  not  to  carry  interest  in  the 
mean  time ;  and  if  she  should  die  under  that  age,  then  to  sink 
into  the  residue  of  his  personal  estate.    Then,  after  some  farther 
pecuniary  legacies,  specific  legacies  of  linen  and  furniture,  and 
[  *524  ]      some  annuities,  *the  first  payment  to  be  at  the  end  of  six  months 
after  his  decease,  he  gave  to  the  Lying-in  Hospital,  to  which  his 
wife  was  a  subscriber,  2002.  to  be  paid  out  of  his  personal  estate; 
and  reciting,  that  since  the  making  of  his  will  the  trustees  of  the 
Sheffield  Infirmary  had  fixed   upon    a    site  for   building  an 
infirmary,  towards  which  he  had  subscribed  5002.  he  gave  to  the 
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trastees  of  the  said  infirmary  the  farther  sum  of  5002.,  to  be  paid  sitwiu. 
oat  of  his  personal  estate  towards  the  building  of  the  said  bebkard. 
infirmary.  He  revoked  the  request  in  his  will  respecting  his 
house  and  grounds  at  Little  Shef&eld  being  settled  by  his  eldest 
son  to  be  enjoyed  as  an  hospital ;  and  gave  the  said  house  and 
grounds  to  his  said  son  Sitwell  SitweU,  his  heirs  and  assigns  for 
ever.  He  empowered  and  directed  his  executors  in  the  settle- 
ment directed  of  the  manors,  lands,  &c.  to  be  purchased  with  the 
residue  of  his  personal  estate,  to  secure,  charge,  and  make  pay- 
able, out  of  such  manors,  &c.  to  be  purchased  with  the  residue 
of  his  personal  estate,  the  sums  given  or  directed  to  be  paid  by 
his  will  and  codicil  for  the  benefit  of  the  several  annuitants  and 
other  persons ;  and  he  gave  Thomas  Bernard  the  annual  sum  of 
2001.  during  the  first  seven  years  after  his  decease,  as  a  compen- 
sation for  his  loss  of  time,  but  not  as  a  satisfaction  for  his 
expenses  in  the  execution  of  the  will ;  and  he  directed  all  the 
legacies  and  annuities  by  the  codicil  to  be  in  addition  to  those 
by  the  will. 

By  another  codicil,  dated  the  28th  of  July,  1798,  the  testator 
gave  a  legacy  of  1002.  He  died  in  September,  1798 ;  leaving  a 
personal  estate  amounting  to  upwards  of  150,000L ;  a  consider- 
able part  of  which  being  outstanding  on  large  mortgages  could 
not  be  got  in ;  and  in  Michaelmas  Term,  1797,  the  bill  was  filed 
by  Sitwell  Sitwell ;  praying  the  necessary  accounts ;  and  that  it 
may  be  declared,  that  the  plaintiff  is  entitled  to  the  interest  of 
the  clear  residue  of  the  personal  estate,  not  specifically  be- 
queathed, so  far  as  such  residue  had  not  been  laid  out  in  the 
purchase  of  land  under  the  will,  from  the  end  of  one  year  after 
the  testator's  death,  or  such  other  period  as  the  Court  should  be 
of  opinion  the  plaintiff  was  entitled  thereto ;  that  such  interest 
might  be  paid  to  the  plaintiff;  that  such  parts  of  the  residue  as 
had  not  been  laid  out  in  the  purchase  of  lands  might  be  so  laid 
out  according  to  the  will,  and  subject  to  the  payment  of  the  said 
legacies  to  the  defendants  Hurt  Sitwell,  Charles  Wake,  and  Mary 
Alice  *  Sitwell ;  that  the  plaintiff  may  be  let  into  possession  of  [  *^^^  1 
the  estates,  when  purchased,  subject  to  the  annuities,  &c. ;  and 
that  in  case  the  Court  should  be  of  opinion,  that  the  legacies 
given  to  Hurt  Sitwell  ought  then  to  be  provided  for  out  of  the 
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SiTWELL     personal  estate  not  specifically  bequeathed,  then  that  a  sufficient 

Bbsn'abd.  fund  might  be  set  apart  out  of  such  personal  estate  to  answer 
the  same,  in  case  he  should  become  entitled  thereto ;  and  all 
necessary  directions,  &c. 

The  decree,  pronounced  in  1798,  directed  the  usual  accounts 
and  payment  of  the  legacies  and  the  arrears  of  the  annuities ; 
and  an  appropriation  to  answer  the  legacies  to  infants  and  the 
annuities  :  an  inquiry,  what  steps  had  been  taken  to  get  in  the 
personal  estate  outstanding  upon  securities;  that  the  Master 
should  state  the  clear  residue,  and  how  it  had  been  disposed  of, 
and  distinguish  what  part  consisted  of  principal,  and  what  part 
had  arisen  from  interest,  from  the  end  of  twelve  months  after  the 
testator's  death. 

The  Master  by  his  report,  made  in  November,  1800,  stated  the 
accounts;  and  that  all  the  legacies  had  been  paid  except  the 
legacies  of  80,0002.  and  10,0002.  to  Hurt  Sitwell  and  the  5,0002. 
to  Charles  Wake,  and  2,0002.  to  Mary  Alice  Sitwell.  Hurt 
Sitwell  attained  twenty-one  on  the  26th  June,  1799.  Francis 
Sitwell  attained  twenty-one  in  October,  1796 ;  and  soon  after- 
wards applied  to  the  executors  for  payment  of  his  legacies ;  when 
they  informed  him,  that  having  contracted  for  the  purchase  of 
an  estate,  which  would  require  great  part  of  the  money  then  in 
their  hands,  they  could  not  without  great  inconvenience  to  the 
trust  pay  him  the  whole  in  cash ;  but  they  were  willing  to  pay 
him  in  the  following  manner ;  in  cash  12,5002.,  and  the  remain- 
ing sum  of  17,5002.  part  of  a  mortgage  debt  of  88,0002.  due  to 
the  testator,  secured  upon  the  estates  of  the  late  Saville  Finch, 
Esquire.  Francis  Sitwell  in  answer  stated,  that  in  order  to 
benefit  his  brother  he  was  willing  to  receive  his  legacies  in  the 
manner  proposed,  upon  condition,  that  the  executors  should  out 
of  the  first  monies,  which  should  come  to  their  hands,  pay  him 
the  said  sum  of  17,5002.  and  resume  the  mortgage ;  which  they 
agreed  to.  In  consequence  of  that  he  accepted  the  12,5002.  and 
[  ^526  ]  a  transfer  of  the  ^mortgage ;  and  in  April,  1798,  on  his  applica- 
tion to  the  executors  to  resume  the  mortgage  a  memorandum, 
dated  the  16th  of  April,  1798,  was  signed  by  Francis  Sitwell  and 
the  executors ;  stating,  that  it  was  understood  and  agreed,  that 
the  mortgage  of  17,5002.  shall  be  taken  back ;  and  the  mortgage 
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money  paid  to  Francis  Sitwell  oat  of  the  monies  expected  to  be  Bifwell 
shortly  paid  in  part  of  a  mortgage  of  51,000Z.  due  to  the  testator's  bebscabd. 
estate  ;  part  of  which  had  been  lately  paid  to  the  executors,  and 
applied  by  them,  except,  1,5002.  lent  to  Francis  Sitwell  on  his 
bond ;  and  the  residue  is  in  a  course  of  payment ;  and  this  is 
agreed  to  by  the  executors,  as  far  as  they  can  consistently  with 
their  duty  and  the  due  execution  of  their  trust. 

The  report  farther  stated,  that  accordingly  on  the  16th  of 
April,  1798,  the  defendants  advanced  to  Francis  Sitwell  1,6002. 
upon  his  bond.  He  therefore  claimed  16,000Z. ;  ofiFering  to  re- 
transfer  the  mortgage ;  and  the  executors  also  claimed  to  have 
that  sum  paid  to  him  in  part  resumption  of  the  mortgage ;  which 
claims  the  Master  submitted  to  the  Court. 

The  report  stated,  that  the  only  sums  remaining  due  on  mort- 
gage exclusive  of  the  said  17,5002.  are  20,0002.,  the  balance  of 
the  said  mortgage  for  51,0002.,  and  another  mortgage  of  17,5002. ; 
that  soon  after  the  testator's  death  notices  were  given  to  pay  the 
said  mortgage  debts :  but  the  heir  of  the  mortgagor  for  51,0002. 
being  a  minor,  no  proceedings  could  be  had  with  effect,  until  he 
attained  twenty-one  in  June,  1796.  The  defendants  were  induced 
to  delay  filing  a  bill  by  a  proposal  to  pay  the  mortgage  by  a  sale ; 
which  took  place  accordingly :  but  many  of  the  purchasers  not 
being  able  to  complete  their  purchases,  the  defendants  had  been 
compelled  to  receive  the  money  by  instalments  ;  conceiving  that 
more  for  the  benefit  of  the  testator's  estate  than  to  file  bills  :  but 
from  the  difficulty  in  raising  money  in  the  present  times  and 
other  circumstances  20,0002.  still  remain  due. 

With  respect  to  the  other  mortgage  of  17,5002.  the  report 
stated,  that  the  executors  in  Easter  Term,  1796,  filed  a  bill ;  and 
upon  the  23rd  of  May,  1798,  obtained  a  decree  for  a  foreclosure : 
^but  several  orders  for  time  had  been  obtained  :  the  last  upon      [  *527  ] 
the  20th  of  January,  1800,  for  six  months. 

The  report  then  stated,  that  the  executors  had  laid  out  part  of 
the  personal  estate  in  the  purchase  of  real  estates ;  one  of  which 
they  purchased  from  the  plaintiff. 

The  questions  were,  1st,  Upon  the  plaintiff's  claim  to  the 
interest  of  the  personal  estate  from  the  end  of  a  year  after  the 
testator's  death. 


382  1801.    CH.    6  VESET,  527—581. 

SiTWELL         2ndly,  As  to  the  right  claimed  by  Francis  Sitwell  to  have  the 
Bbbxabd.    niortgage  resumed  by  the  executors,  and  the  remainder  of  his 
legacy  paid  in  money. 
Srdly,  Upon  the  claim  of  the  legatees  to  interest  at  6  per  cent. 

Mr.  RomiUy,  Mr,  Hollist,  and  Mr.  Cox,  for  the  plaintiff: 

Upon  the  first  question,  there  is  no  case  precisely  like  thid : 
but  Hutcheon  v.  Mannington  f  bears  a  strong  analogy.  That  was 
the  case  of  a  legacy,  given  over,  if  the  legatee  should  die,  before 
he  might  have  received  the  legacy.  This  residuary  disposition 
would  be  very  clear,  except  for  the  latter  part ;  for  the  persons 
beneficially  entitled  could  not  be  prejudiced  by  the  negligence  of 
the  trustees ;  who  would  have  been  bound  to  lay  out  the  fund  at 
the  end  of  a  year  after  the  death  of  the  testator.  The  latter  part 
of  the  clause  would  be  satisfied  by  the  interest  accumulating 
within  the  year,  the  usual  time  allowed  for  the  executor  to  collect 
the  property.  Another  way  of  satisfying  those  words  is  by  re- 
ferring them  to  the  legacies  to  his  grandson  and  grand-daughter, 
directed  not  to  be  paid  till  the  age  of  twenty-one,  and  not  to 
carry  interest  in  the  mean  time.  This  is  to  be  considered,  as  if 
the  plaintiff  had  no  other  provision  under  the  will.  He  could 
not  mean,  that  the  executors  should  have  the  power  of  delaying 
the  investing  of  his  personal  estate  in  land,  as  long  as  they 
thought  proper.  They  delayed  three  years,  before  they  even  took 
steps  to  call  in  the  mortgages.  They  might  have  had  a  decree 
[  *^2^  ]  nisi  against  the  infant  ^mortgagor.  But  the  other  mortgagor 
was  of  age.    ♦    *    * 

[Note. — Upon  this  question  they  also  cited  Entwistle  v.  Mark- 
land  (1795),  and  Stuart  v.  Bruere  (1785),  stated  in  a  footnote 
6  Yes.  527,  582 ;  both  of  which  cases  are  also  for  the  purpose 
of  this  report  sufficiently  stated  in  the  judgment  in  this  case.] 

Upon  the  second  question,  Francis  Sitwell  having  taken  this 

mortgage  is  now  bound ;  and  cannot  insist  on  having  his  whole 

[  531  ]       legacy  out  of  the  personal  estate,  a  deficient  fund.    He  would 

have  been  entitled  to  interest  upon  his  legacy  at  4  per  cent,  only ; 

and  uppn  the  mortgage  he  has  received  5  per  cent. 

t  2  E.  E.  115  (1  Ves.  J.  366). 
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Mr.  Mansfield  and  Mr.  Hart,  for  the  infant  tenant  in  tail  in      Sitwell 

V, 

remainder,  defendant :  Bbbkabd. 

In  this  case  the  will  is  to  guide  the  Court.  The  residue  is  [  ^^^  3 
never  supposed  to  exist  till  the  end  of  a  year ;  upon  the  supposi- 
tion, that  by  that  time  the  executors  will  have  collected  assets 
enough  to  pay  the  debts  and  legacies,  and  that  previously  to  that 
period  they  are  employed  in  getting  in  the  assets.  In  this  case 
the  interest  is  to  be  calculated  upon  the  residue  ^  and  that  does 
not  exist  legally  before  that  period.  The  interest  therefore  can- 
not stop  then.  It  is  impossible  to  refer  these  words  to  the  in- 
terest of  the  two  legacies.  That  is  not  the  interest  of  the 
personal  estate.  It  probably  occurred  to  the  testator,  that  the 
mortgages  could  not  be  got  in  till  after  a  period  much  longer 
than  a  year.  One  mortgage  is  for  50,000Z.  Knowing  that,  he 
might  mean  the  interest  to  accumulate,  and  become  a  fund  for 
the  purchase  of  real  estates  as  well  as  the  principal.  The  plain- 
tiff might  have  filed  a  bill,  and  compelled  the  executors  to  call  in 
the  money  as  soon  as  ppssible.    ♦    ♦    ♦ 

The  SoUcitor-General  and  Mr.  Huddleston,  for  the  defendant 
Hurt  Sitwell : 

Notwithstanding  the  words  of  the  will,  the  legacy  ought  *to  [  •683  ] 
carry  interest  at  the  rate  of  6  per  cent,  instead  of  4 ;  being  given 
out  of  a  fund  bearing  5  per  cent.  In  Lewis  v.  Freke  t  this  point 
of  interest  was  much  considered.  Lord  Hardwicee  was  in 
favour  of  the  higher  rate  of  interest :  Beckford  v.  Tobin,l  Denton 
V.  SheUard ;  §  saying,  the  nature  of  the  fund  is  to  be  considered. 
In  1799,  when  this  legatee  was  of  age,  it  was  impossible  to  raise 
the  money  even  at  5  per  cent. 

Mr.  Mutrayf  for  the  defendant  Francis  Sitwell,  the  second 
son: 

Insisted,  that  he  was  entitled  to  his  legacy  out  of  the  first 
assets,  that  come  in  ,*  stating,  that  he  was  not  dissatisfied  with 
the  agreement ;  but  that  it  was  not  carried  into  execution  ac- 
cording to  the  purport  of  it ;  and  the  executors  had  a  sufficient 

t  2  B.  B.  301  (2  Ves.  J.  607).        J  1  Yes.  Sen.  308.        5  2  Yes.  Sen.  239. 
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SiTWELL     sum  to  answer  his  legacy,  if  they  had  not  engaged  in  the 
Bkbnabd.     purchase. 

Mr,  Romilly,  in  reply  : 

They  do  not  argue,  that  the  executors  might  take  as  much 
time  as  they  please ;  and  prevent  the  tenant  for  life  from  having 
any  benefit :  but  they  must  make  out  that  proposition.  It  is 
clear,  the  testator  was  not  speaking  of  the  residue  after  all  the 
debts  and  legacies  paid  ;  for  he  directs  it  without  prejudice  to  the 
payment  of  the  legacies,  annuities,  and  debts.  Upon  the  other 
construction  the  words  ''  with  all  convenient  speed "  must  be 
struck  out.  There  was  no  laches  in  the  plaintiff.  The  circum- 
stance, whether  a  bill  is  filed,  or  not,  cannot  alter  the  duty  of  the 
executors  :  but  suppose,  it  was  the  case  of  an  infant,  what  good 
reason  can  be  assigned  for  not  filing  a  bill  of  foreclosure  for 
three  years  ?  The  indulgence  to  the  mortgagor  by  enlarging  the 
time  ought  not  to  prejudice  the  rights  of  others.  In  Stapletvn 
V.  Palmer  t  the  same  question  occurred. 

The  question  attempted  as  to  the  interest  is  perfectly  new. 


[634] 


Dee.?).       The  Lord  Chancellor  having  stated  the  case,  delivered  the 

following  judgment : 

Under  the  circumstances  appearing  in  the  Master's  report  it 
was  impossible  for  the  trustees  to  call  in  a  very  considerable  part 
of  the  personal  estate ;  attending  to  those  obstructions,  which 
perhaps  a  wholesome  attention  to  the  convenience  of  those,  who 
are  debtors,  throws  in  the  way.  This  testator  had  a  very  large 
personal  estate  out  upon  security  ;  partly  upon  a  mortgage 
affecting  the  estate  of  an  infant,  under  that  species  of  embarrass- 
ment, that  it  was  very  material  for  him,  when  of  age,  that  a  con- 
siderable part  of  his  property  should  be  sold ;  and  the  arrangement 
for  payment  to  the  estate  of  the  testator  took  this  course ;  that 
the  purchasers  should  from  time  to  time  pay  to  the  trustees  of 
this  will  the  purchase-money  in  part  discharge  of  that  debt ;  and 
perhaps  that  was  as  convenient  and  as  expeditious  a  mode  as  any, 
that  could  be  adopted ;  without  prejudice  undoubtedly  to  their 
personal  remedies,  if  they  had  any ;  for  the  infant  was  not  an 

t  4  Br.  C.  C.  490. 
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obligor  in  the  bond  made  upon  the  mortgage.    It  appears  also,      Sitwkll 

that  a  considerable  part  of  the  personal  estate  was  secured  upon     bernabd. 

a  mortgage  by  Lord  Mulgrave ;  and  the  executors,  as  far  as  they 

had  it  in  their  power  to  take  remedies  against  the  real  estate 

charged  with  that  debt,  took  those  steps  certainly  not  so  speedily, 

as  they  might.    Few  steps  were  taken  to  call  in  a  considerable 

part  of  the  personal  estate  for  four  years ;  for,  after  they  did 

begin,  they  found,  they  were  embarrassed  by  the  circumstances 

of  the  times ;  which  produced  from  this  Court  an  enlargement  of 

the  time  of  foreclosure ;  carrying  it  over  a  considerable  period  : 

an  equity,  which  binding  the  testator  also  bound  his  devisees. 

The  estate  obviously  consisted  of  a  great  variety  of  securities, 

which,  to  render  them  productive,  would  occasion  great  expense 

and  delay;  and  it  might  have  consisted  of  securities  hardly 

saleable,  much  less  of  such,  upon  which  the  money  was  capable 

of  being  collected. 

The  case  was  reasoned  for  the  tenant  for  life  in  this  way ;  that 
ander  such  circumstances,  and  in  all  cases  of  personal  estate 
directed  to  be  so  laid  out,  considering,  what  it  might  be,  it  is 
incumbent  upon  the  Court  to  adopt  a  period,  at  which  it  should 
be  considered  as  laid  out  with  regard  to  the  interests  of  the 
tenant  for  life  and  those  in  remainder.  The  case  afforded  great 
difficulty  in  the  terms  of  the  will ;  providing  for  an  accumulation 
of  interest ;  and  directing  the  interest  accumulated  to  be  laid 
out  upon  the  same  trusts  in  the  purchase  of  land  as  the  bulk 
of  the  property  producing  *the  accumulation.  In  answer  to  the  [  •535  ] 
suggestion,  that  an  application  should  have  been  made  by  the 
tenant  for  life  to  have  the  trusts  executed,  the  case  of  an  infant 
was  put  strongly  and  fairly.  The  plaintiff  happened  to  be  of  age : 
but  if  he  had  died,  leaving  an  infant  son,  in  which  case  the 
trustees  ought  to  have  acted,  as  if  a  bill  had  been  filed,  the 
question  would  have  arisen,  what  the  Court  ought  to  do  upon  a 
bill  filed  by  the  infant,  when  adult.  It  was  also  very  strongly 
said  for  the  plaintiff,  that  the  case  ought  to  be  considered,  as  if  he 
had  no  other  provision  under  this  will.  It  is  true,  he  has  real 
estates  under  it :  but  put  the  case,  that  he  had  not ;  and  that  he 
was  to  derive  an  interest,  and  that  a  life  interest  only,  in  the 
investment  of  the  personal  estate  in  land :  what  ought  to  be  the 

B.B. — ^VOL.  V.  c  c 
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3ITWKLL  construction  as  between  him  and  the  persons  in  remainder ;  ii 
Bbbnabp.  it  happened,  that  a  great  part  or  the  whole  was  subject  to 
difficulties  and  embarrassments  in  the  collection,  which  the 
testator  could  not  have  foreseen  ?  It  may  be  asked,  are  the 
trustees  immediately  to  file  bills  of  foreclosure,  whether  prudently, 
or  not ;  to  admit  no  arrangement ;  to  bring  actions  upon  the 
bonds,  and  the  covenants;  to  file  bills  for  the  purpose  of 
following  the  assets  of  the  original  mortgagors ;  to  institute 
every  species  of  legal  diligence  in  every  case,  in  which  it  mi^t 
be  wholesome,  and  might  perhaps  be  as  prejudicial  to  the  in- 
terests of  those  in  remainder  by  bringing  into  hazard  the  bulk  of 
the  personal  estate,  in  order  to  forward  the  perception  of  interest 
by  the  tenant  for  life  ? 

In  this  view  of  the  case  a  very  considerable  question  arises 
upon  the  construction  of  the  will,  addressed  to  the  discretion  of  the 
Court.  The  first  consideration  with  reference  to  that  is,  how  far 
the  Court  had  in  other  cases  construed  instruments  somewhat 
similar  in  their  terms :  and  in  effect  how  far  the  Court  had 
assumed  such  discretion,  as  enabling  them  upon  the  whole  to 
make  a  useful  and  wholesome  construction  of  such  a  will  between 
particular  interests  and  those  entitled  to  the  bulk  of  the  property. 
However  difficult  in  the  first  instance  to  adopt  such  a  construc- 
tion, if.  in  different  instances  such  wills  have  been  so  construed, 
it  would  be  very  hazardous  upon  this  will,  almost  in  terms 
affording  such  a  construction,  not  to  adopt  it :  not  only  with 
reference  to  the  case  itself,  but  because  the  refusal  to  adopt  it, 
even  against  strong  words,  incurs  the  hazard  of  bringing  into 
[  *r>36  ]  question  those  decisions.  *The  first  case  upon  words  similar, 
but. very  far  from  the  same,  is  Hiitcheon  v.  Mannington,\  before 
Lord  Thurlow.  The  construction  Lord  Thurlow  thought 
himself  of  necessity  obliged  to  put  upon  the  words  I  thought 
then  was  too  bold,  if  I  may  presume  to  say  so.  His  Lordship 
thought,  there  was  an  indication  of  a  purpose,  such  as  was  con- 
tended for  by  the  plaintiff :  but  that  it  was  impossible  to  inquire, 
when  each  and  every  part  of  the  estate  could  have  been  received, 
collected,  and  got  in ;  and  seems  to  admit,  that  he  was  driven  by 
the  impossibility  of  measuring  that  purpose  of  the  testator  to 

t  2  E.  B,  115  (1  Ves.  J.  366). 
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consider  it  vested  at  his  death ;  and  he  held  all  the  legatees  Sitwbll 
entitled  to  their  legacies,  though  none  had  received  them.  That  bbbnabd. 
caset  is  a  strong  authority,  particularly  in  the  passage  as  to  the 
direction  to  sell  real  estate,  to  shew  the  length  the  Court  will  go 
upon  general  grounds  of  convenience  in  the  construction  of  a 
will,  indicating  a  purpose,  which  it  is  almost  impossible  to 
execute  consistently  with  the  other  purpose,  that  the  party,  in 
whose  behalf  it  is  to  be  executed,  shall  beneficially  enjoy  the 
interest  intended  by  the  testator. 

The  case  of  Stuart  v.  Bruere  \  was  upon  a  will,  which  applies 
not  only  to  the  bulk  of  the  property  directed  to  be  sold,  but  goes 
the  length  of  embracing  also  the  intermediate  rents  and  profits, 
before  the  estate  should  be  sold ;  and  though  estates  were  not 
sold,  and  the  intermediate  rents  and  profits  are  subjected  to  the 
same  trusts,  the  Court  thought  themselves  at  liberty  under  the 
circumstances  to  give  to  the  tenant  for  life  the  beneficial  interest 
of  the  money ;  though  the  sale  was  not  actually  made.  The 
words  in  that  will  '^  as  soon  as  conveniently  may  be  after  my 
decease  "  are  in  effect  the  same  as  those  in  this  will.  The  first 
decree,  upon  the  2nd  of  December,  1785,  somewhat  more  than  a 
month  prior  to  the  end  of  a  year  from  the  death  of  the  testatrix, 
ordered  all  the  sales  to  be  made,  and  the  money  to  be  laid  out 
according  to  the  will;  and  declared  the  title  of  Sir  Simeon 
Stuart  to  the  interest  of  the  fund  to  be  constituted  by  the  decree. 
The  sales  being  delayed,  Sir  Simeon  Stuart  presented  a  petition 
to  the  late  Lord  Chancellor ;  insisting,  that  under  the  circum- 
stances, the  general  ^intention  being,  that  he  should  have  the  r  *537 1 
beneficial  interest  of  the  fund  for  his  Ufe,  he  ought  not  to  be 
delayed  in  the  perception  of  that  benefit  by  the  non-execution  of 
the  trusts :  and  the  rents  and  profits  of  the  real  estate  ought  not 
to  go  to  the  capital,  the  sales  having  been  delayed,  when  that 
intention  was  clear.  The  principle,  upon  which  Lord  Bosslyn 
decreed,  was,  not  taking  the  period  of  a  year  from  the  death  of 
the  testatrix  as  the  period,  from  which  the  petitioner  was  to 

f  The  LoKi>  Chancellor  havitig  they    took   the   decision    of    Lord 

observed,  that  the  case  ending  by  Thxtrlow:  upon  which  the  Lobd 

agreement  could  not  be  stated  as  a  Ghakcellor  admitted,  that  the  case 

decision    upon     the    subject,    Mr.  had  all  the  authority  of  a  decision. 

RomiUy  said,  the  agreement  was  not  }  See  anU^  p.  382. 
with  respect  to  that  point :  as  to  that 

COS 
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SiTWEu  receive  the  rents  and  profits,  making  the  necessary  abatements 
Bernard,  for  the  interest  of  debts,  &c.,  but  taking  the  period  of  the  decree 
in  1785.  The  diflference  in  time  was  not  much  :  but  the 
difference  in  the  principle  is  something.  Lord  Eosslyn  by  his 
order,  made  upon  the  petition  and  a  report  of  the  state  of  the 
funds,  notwithstanding  the  language  of  the  decree  was,  that  the 
rents  and  profits  till  the  sale  and  the  interest  and  dividends  of  the 
stock,  till  converted  into  money,  should  go  to  form  one  fund,  the 
interest  of  which  the  plaintiff  was  to  take,  considers  the  sales  as 
made  in  the  view  of  this  Court  by  the  decree,  which  ordered  them 
to  be  made  ;  and  taking  care  to  reserve  a  sufficient  fund  for 
debts  and  legacies,  gave  him  the  rents  and  profits  and  the 
interest  of  the  fund  unconverted  from  that  period.  Lord  Eosslyn 
seems  to  think,  there  is  a  principle  in  the  justice  of  the  Court 
requiring  him  to  consider  that  as  done,  when  it  was  ordered  to 
be  done;  differing  from  Lord  Thurlow,  who  considered  it  as 
ordered  to  be  done  from  the  death  of  the  testator.  Lord  Eosslyn 
considering  it  as  done  from  the  date  of  the  decree,  procured  by 
the  providence  of  the  party  himself. 

From  these  decisions  therefore  it  is  uncertain,  what  is  the  true 
period  in  the  case  of  a  person  having  discretion  enough  to  file 
a  bill,  and  the  case  of  an  infant :  whether  the  death  of  the 
testator,  or  the  decree,  if  a  suit  was  instituted  :  or,  whether  the 
Court  would  say,  that  was  a  convenient  period  for  this  purpose, 
which  for  other  purposes  is  determined  to  be  convenient; 
though  it  does  not  often  hit  the  real  justice  of  the  case,  viz.  a 
year  from  the  death  of  the  testator. 

The  next  case  is  Entwistle  v.  Markland ;  t  as  to  which  I  am 
clear,  the  register  has  not  correctly  taken  the  declaration  of  the 
principle  of  the  Court  as  to  the  interest  of  the  tenant  for  life. 
That  declaration  is  not  very  consistent ;  and  it  goes  beyond  the 
[  •sas  ]  *declaration  of  the  Court.  It  is  quite  clear  from  the  proceedings 
and  the  report,  that  the  person,  who  got  the  rents  and  profits, 
though  tenant  for  life  in  remainder,  got  the  produce  of  property, 
that  no  diligence  of  the  executors  would  have  enabled  them  to 
collect  and  get  in.^^The  words  of  that  will  are  nearly  the  same 
as  in  this.  The  codicil  also  brings  it  very  near  this  case.  It 
appeared,  that  several  parts  of  the  personal  estate  were  out  upon 

t  Soo  antty  p.  382. 
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securities  sach  in  their  nature,  that  though  at  first  probably  Sitwbll 
very  convenient  securities,  upon  mortgage,  they  had  become  bkbnabd. 
otherwise ;  and  it  was  quite  impossible,  that  they  could  be  got  in. 
The  terms  of  the  will  therefore  connected  with  the  evidence 
adverted  to  personal  estate,  directed  to  be  got  in  with  all  con- 
venient speed,  which  could  not  possibly  be  got  in  ;  and  was  not 
left  outstanding  from  negligence  and  dilatoriness  of  the  executors. 
The  principle  of  Lord  Bosslyn  upon  that  must  have  been 
mistaken  in  the  decree  upon  my  own  recollection  and  a  com- 
l)arison  of  the  ordering  part  of  the  decree  with  the  declaration  as 
to  the  principle.  The  principle  of  the  first  part  of  the  declaration 
is  obviously  right ;  for  if  the  personal  estate  was  got  in,  and  not 
applied,  it  was  dilatoriness ;  which  should  not  prejudice  any  one. 
It  is  inaccurate  in  first  supposing  all  the  personal  estate  got  in, 
and  in  the  latter  part  supposing,  that  only  part  had  been  got  in. 
But  upon  the  report  it  appears,  not  only,  that  great  part  had  not 
been  got  in,  but,  that  with  no  diligence  it  could  have  been  got  in. 
The  claim  therefore  of  Bobert  Entwistle,  the  first  taker  for  life, 
was  left  out.  But  the  decree  afterwards,  goes  on  to  order,  that 
the  plaintiff  shall  have  the  interest  of  that  part  of  the  personal 
estate.  Lord  Bosslyn's  opinion  must  have  been,  that  the 
embarrassments  the  state  of  the  property  created  made  imprac- 
ticable the  general  purpose,  that  the  tenant  for  life  should  have 
the  enjoyment  of  the  interest  of  the  property ;  and  he  seems  to 
have  been  of  opinion,  that  he  had  no  option.  But  it  amounts 
nearly  to  destroying  the  nlatural  effect  of  the  one  or  the  other  part 
of  the  will.  Lord  Bosslyn  thought,  the  best  construction  was  to 
further  the  enjoyment  of  the  property,  as  the  testator  meant  it. 

This  case  then  does  not  come  on  unprejudiced  by  decision ; 
for  under  the  circumstances  upon  the  report,  the  delay  in  receiv- 
ing the  money,  certainly  occasioned  in  part  by  the  trustees 
delaying,  (I  desire  not  to  be  understood  to  say,  culpably)  for 
three  years,  perhaps  *very  wisely,  and  in  all  instances  forbear-  [  *539  ] 
ing  to  sue  upon  the  personal  remedies,  as  well  as  the  remedies 
attaching  upon  real  estate,  perhaps  most  wisely  for  those  in 
remainder  by  not  destroying  the  means  of  the  debtors  to  pay, 
agreeing  to  take  payment  by  sale  of  the  mortgagor's  estates,  and 
in  parcels,  instead  of  foreclosures,  which  the    Court    has  not 
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SiTWELL     disapproved,  considering  the  great  expense  and  delay  of  proceed- 

Bbbnard.     ii^g  ^  t^sit  way,  with  no  dilatoriness,  but  upon  circumstances, 

which  the  law  of  this  Court  considers  reasonable  grounds  for 

delay,  under  all  these  circumstances,  the  cases,  to  which  I  have 

alluded,  have  not  left  me  to  struggle  with  the  difficulties,  that 

would  have  occurred,  if  this  had  been  an  original  case  untouched 

by  prior  decisions.    Without  saying,  what  my  opinion  would 

have  been  upon  the  question  originally,  I  cannot  say,  I  will  give 

the    tenant   for  life  no  relief,  without   saying,    the  decree  in 

Entwistle  v.  Markland,  a  case  nearly  in  ipsissimis  terminii^  is 

wrong ;  that  Stuart  v.  Bruere,  which,  though  not  so  precisely,  is 

very  nearly,  this  case,  is  wrong ;  and  that  what  Lord  Thublow 

hinted  to  be  a  provident  and  due  construction  of  the  will  before 

him  was  wrong.    But  I  think,  those  cases  are  founded  upon  a 

principle,  which  if  the  terms  of  the  will  allow  you  to  make  such 

a  construction,  is  bottomed  in  evident  convenience;  and  I  lay 

great  stress  upon  this ;  that  it  is  the  very  best  construction  for 

those,  who  are  to  object  to  the  claim  of  the  tenant  for  life.    This 

Court  will  look  at  principles  of  convenience.    Where  an  estate  is 

given  in  various  legacies,  and  the  residue  is  given,  it  is  a  rule  of 

convenience,  that  authorises  this  Court  to  say,  for  there  is  no 

language  in  the  will  for  it,  that  those  legacies  shall  be  payable 

at  the  end  of  a  year  from  the  death  of  the  testator ;   because 

as  a  general  rule  it  may  be  taken,  that  the  personal  estate  may 

be  collected  within  a  year ;  though  in  many  instances  that  falls 

enormously  to  the  prejudice  of  the  residuary  legatee.    The  same 

convenience  has  made  the  Court  Eay,  the  residuary  legatee  shall 

not  claim  till  the  end  of  the  year.     In  many  cases  the  Court 

supposes  the  residue  to  carry  interest :  though  in  many  cases  the 

residue  does  not  carry  interest ;  but  the  Court  takes  the  interest 

for  a  particular  legatee  from  the  residue ;  as  a  general  rule  of 

justice  and  convenience ;  though  in  many  instances  falling  out 

against  an  individual.     There   are   other    cased   before  Lord 

Hardwicke  upon  the  point,  whether  interest  at  4  or  6  per  cent. 

shall  be  paid  upon  legacies ;  and  prior  cases  in  Peere  Williams : 

[  •»*<>  ]      the  Court  *attending  to  the  productiveness  of  the  fund,  or  the 

contrary.    But  now  it  is  a  general  rule,  that  where  no  interest 

is  given  by  the  will,  except  where  it  is  given.by  way  of  mainte- 
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nance,  it  is  only  to  be  allowed  at  4  per  cent,  from  the  end  of  the  SrrwBLL 
year ;  t  though  it  may  appear  to  have  produced  in  the  period  bmwabd, 
interest  at  5  per  cent.  Particular  justice  is  disappointed  in 
particular  cases :  but  upon  this  principle,  alluded  to  by  Lord 
Thurlow  in  Hutcheon  v.  Mannington,  that  the  inquiry  as  to  the 
state  of  the  personal  estate,  when  each  and  every  part  could  be 
got  in  and  made  productive,  is  endless  and  immeasurable,  the 
C!ourt  cuts  the  knot  by  doing  what  in  general  cases  is  convenient ; 
though  in  particular  cases  both  convenience  and  justice  may  be 
disappointed. 

In  this  case  the  property  is  large ;  and  that  circumstance  as 
well  as  the  consideration  of  justice  and  convenience  made  me 
hesitate :  but  the  principle  cannot  be  di£ferent  on  account  of  the 
amount  of  the  property.  The  question  is,  whether  there  is  too 
much  in  this  will  to  prevent  me  from  adopting  that  rule  of 
convenience,  that  has  been  adopted  in  the  other  cases.  Enttvistle 
V.  Markland  disposes  of  the  objection  from  the  clause  as  to 
accumulation  of  interest  of  the  residue.  That  case  also  answers 
the  objection  from  the  power  given  to  the  trustees  to  call  in 
money,  and  lay  it  out  upon  interest,  before  it  should  be  laid  out 
in  land.  The  case  must  be  considered,  as  if  this  was  the  only 
provision  for  the  plaintiff ;  and  it  is  to  be  considered,  not  only 
as  a  case,  in  which  part  might  be  got  in,  and  part  not,  but  as  if 
all  the  personal  estate  was  subject  to  the  same  embarrassment ; 
and  the  question  then  is,  attending  to  the  accumulation,  whether 
upon  the  whole  will,  considered  upon  the  principles  of  the  Court 
and  the  decisions,  the  testator  could  mean,  that  if  the  property 
could  not  be  cleared  in  the  whole  life  of  the  tenant  for  life,  the 
interest  of  the  tenant  for  life  was  to  be  wholly  disappointed. 
We  are  apt  to  lay  hold  of  circumstances,  though  too  critical,  if 
they  will  assist  in  collecting  the  general  purpose.  Without 
straining  the  construction  of  the  word  ''  residue,"  though,  I  admit, 
in  general  it  is  such  as  is  contended  for  the  defendant,  there  are 
circumstances,  which  may  produce  accumulation,  that  may  be 
taken  to  answer  the  direction  as  to  that.  Annuities  are  directed 
by  the  will  to  be  paid  out  of  the  personal  estate.  By  the  codicil 
they  are  charged  upon  the  land,  when  the  personal  estate  shall 
t  i.e.  where  there  is  an  expreae  direction  to  accmnulate. — 0.  A.  S. 
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SiTWELL  be  invested  in  land.  It  would  *be  singalar,  that  the  testator 
Bebnabd.  should  mean  the  annuitants  to  receive  their  annuities  before 
[  *54i  ]  investment,  and  that  the  tenant  for  life  should  remain  in  a 
situation  to  get  nothing.  As  to  the  legacies,  some  carrying  no 
interest,  others  carrjdng  interest,  less  perhaps  than  the  fund 
might  produce,  there  would  be  an  accumulation  of  interest  upon 
those  ;  and  though  in  a  sense  that  would  fall  within  the  reach 
of  the  word  ''  residue  "  yet  he  might  have  meant  to  apply  the 
direction  of  the  will  as  to  accumulation  more  strictly ;  and  I 
would  struggle  for  any  construction  rather  than  adopt  a  con- 
struction, which,  not  from  dilatoriness  of  the  trustees,  but  only 
from  circumstances,  to  which  probably  the  testator  did  not  look, 
has  a  tendency  wholly  to  disappoint  the  intention  as  to  the 
beneficial  enjoyment.  If  the  words  of  the  will  allow  me,  I  ought 
to  follow  these  decisions ;  and  the  necessity  of  not  following  them 
is  very  much  weakened  by  the  words  of  those  wills.  They  have 
left  in  uncertainty  the  period,  from  which  the  tenant  for  life  of 
the  land,  when  purchased,  was  to  commence  with  regard  to  the 
enjoyment  of  the  interest  of  the  personal  estate,  in  the  contem- 
plation of  this  Court  real  estate,  but  not  actually  become  so ; 
which  imposes  upon  the  Court  considerable  difficulty.  Lord 
Thurlow's  rule  is  put  upon  the  naked  case  of  an  estate  directed 
to  be  sold,  no  burthens  upon  it,  &c.  Lord  Bosslyn  in  the  first 
case  takes  the  decree  within  the  year.  EntmsUe  v.  Markland 
goes  upon  a  rule  like  neither  of  the  preceding  cases.  It  is  not 
the  right  rule  to  say,  that,  where  a  decree  is  obtained,  directing  a 
trustee  to  do  some  act,  the  time  is  that  of  the  decree  ;  for  the 
language  of  the  decree  is  no  more  than  the  language  of  the  will. 
The  Court  orders  it  to  be  done  only  because  the  testator  has 
ordered  it  to  be  done.  The  Court  cannot  mean,  that  the  decree, 
because  the  money  was  not  laid  out  in  convenient  time,  is  to  give 
date  to  the  enjoyment  of  the  property ;  as  if  it  had  been  laid 
out  in  convenient  time.  If  the  trustees  have  not  done  what  they 
ought,  the  Court  orders  it  without  prejudice  to  the  interests  of 
the  persons  entitled,  as  if  it  had  been  done.  In  Stuart  v.  Bruere 
Lord  BossLTN  gave  the  interest  prior  to  the  end  of  the  year, 
probably,  because  he  saw  in  the  report,  that  he  could  have 
provided  for  the  interest  of  the  debts  and  legacies  at  the  time  of 
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the  decree.     Upon  the  dry  case  put  in  HiUcheon  v.  ManningUm      Sitwbll 
the  Court  had  not  to  encumber  itself  with  the  payment  of  debts     bbbnabd. 
oat  of  the  produce  of  the  estate,  or  the  time    necessary   for 
inquiring,  what  debts  there  *were.    That  case  therefore  does  not      [  *^^^  ] 
apply  to  this ;  and  upon  the  whole,  if  the  Court  can  adopt  a 
general  rule  of  convenience,  it  must  be,  that  it  will  act  upon  the 
enjoyment  of  the  tenant  for  life  at  that  period,  when  upon  its 
own  rule  it  supposes  the  purposes  to  be  answered,  before  the  fund 
can  be  cleared,  can  be  answered  :  and  that  here  it  is  impossible 
to  say,  the  tenant  for  life  can  have  the  interest  of  the  residue 
before  the  time,  when  the  fund  can  be  constituted  by  an  invest- 
ment in  land  clear  of  debts,  legacies,  and  annuities ;  when  all  those 
can  be  provided  for.    The  plaintiff  therefore  must  wait  one  year. 
The  question  then  will  be,  whether  he  is  to  wait  longer ;  and  if 
80,  whether  he  must  not  of  necessity  wait,  till  the  personal  estate 
can  be  actually  collected.    Part  may  be  collected  from  time  to 
time  in  his  life ;  and  he  might  enjoy  the  rents  and  profits  of  the 
estates  purchased  with  those  parts.    But  it  might  happen,  that 
no  part  might  be  got  in  in  his  life.     Suppose,  these  debts  on 
mortgage  were  the  only  part  of  the  personal  estate  :  it  is  impos- 
sible to  say,  when  either  of  those  funds  could  be  realized.    The 
Court  is  therefore  driven  either  to  take  the  end  of  the  year  upon 
the  principle  of  general  convenience,    or  to  examine  in    each 
particular  case,  what  convenient  speed  and  reasonable  diligence 
would  have  done :  what  negligence  or  the  law  of  the  country  or 
other  circumstances  have  prevented ;  and  make  those  inquiries 
at  the   hazard  of  obtaining    no  clear  result.    I  am  therefore 
disposed  to  say,  justice  requires,  that  the  plaintiff  should  have 
the  interest  from  the  end  of  the  year ;  and  the  more  so,  because 
I  am  clear,  that  distributing  that  justice  to  him  is  consulting  the 
essential  interests  of  the  persons  in  remainder  ;  for  then  from 
his  death  they  will  have  the  benefit  of  that,  whether  the  fund  is 
converted  into  land  or  not ;  and  if  that  is  not  done,  the  rule  may 
press  as  hard  upon  them ;  and  some  of  them  may  have  no  actual 
enjoyment  of  the  money.     Suppose  the  tenant  for  life  should 
call  upon  the  trustee  to  get  in  the  money  with  all  possible 
diligence :  it  would  be  very  difficult  for  the  trustee  in  many  cases 
at  his  own  risk  to  determine,  that  he  would  not  take  all  the 
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SiTWBLL  rfflnedies  competent  to  him ;  and  unless  by  this  sort  of  eqoaliz- 
Bbbnabd.  ing  rale,  if  I  may  call  it  so,  we  give  a  discretion  to  the  trustees 
to  make  a  husband-like  management,  the  tenant  for  life  might 
insist  upon  a  bill  being  filed  ;  or  enter  upon  the  estate ;  or  he 
[  *biz  ]  might  arrest  the  mortgagor  ;  *or  bring  actions  of  covenant.  The 
trustees  might  say  to  the  tenant  for  life,  he  would  not  put  the 
property  in  risk ;  but  he  would  be  bound  upon  an  inquiry  in  this 
Court  to  shew  a  solid  reason  for  objecting  to  the  proceeding. 
The  consequence  would  be  in  every  instance  an  inquiry,  whether 
the  trustee  acted  reasonably,  or  not.  What  a  waste  of  property 
disputes  arising  out  of  such  circumstances  would  occasion ;  even 
if  the  property  should  be  eventually  got  in :  but  we  know,  securi- 
ties are  put  in  great  hazard  by  too  much  pressure :  and  these 
considerations  lead  me  to  think,  there  is  a  strong  analogy  in  the 
general  rule;  which  in  many  instances  is  not  applicable  to 
particular  circumstances :  and  I  am  justified  upon  the  whole, 
though  I  have  had  great  difficulty  upon  it,  in  saying,  the  con- 
struction ought  to  be  that,  which  will  give  the  tenant  for  life 
the  interest  from  the  period,  at  which  in  the  contemplation 
of  this  Court  the  residue  would  be  formed  as  residue ;  viz.  the 
end  of  the  year,  conceiving  it  hard  upon  him  to  take  the 
time  of  the  decree :  recollecting,  that  the  former  decree  directs 
an  inquiry,  as  to  what  had  been  done,  without  directing  the 
money  to  be  called  in ;  which  certainly  it  ought  upon  that 
principle. 

The  directions  must  be  such  as  to  provide  for  an  appropriation 
as  to  legacies  and  annuities  ;  as  to  legacies,  both  such  as  carry 
interest  less  than  5  per  cent.,  and  such  as  carry  no  interest  till  the 
time  of  payment.  In  the  appropriation  as  to  legacies  it  would 
be  fit  to  consider,  whether  the  necessity  of  appropriating  may 
not  give  the  legatees  a  larger  interest  than  is  given  by  the  will, 
upon  Green  v.  Pigot :  t  but  there  have  been  other  cases  since,  in 
which  it  has  been  held  not  to  be  the  legitimate  effect  of  ap- 
propriation to  give  a  larger  interest,  than  if  there  was  no 
appropriation. 

The  second  point  is,  whether  the  legatees  are  entitled  to  more 
than  4  per  cent. ;  and  particularly  one,  who  had  taken  a  mort- 

t  1  Br.  C.  C.  103. 
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gage  for  his  legacy.  As  to  the  general  point  I  have  taken  it  to  Sitwbll 
be  clearly  settled,  that,  where  no  rate  of  interest  is  given  by  the  beskabd. 
will,  the  Court  gives  4  per  cent. ;  and  where  any  rate  of  interest 
is  directed  by  the  will,  the  Court  gives  that;  and  there  is  no 
reason  from  particular  circumstances  to  depart  from  the  general 
rule  as  *to  legatees.  The  cases  cited  from  Vesey  shew,  that  it  [  •s^^  ] 
was  not  at  that  time  a  settled  rule,  whether  there  should  be  4  or 
5  per  cent. ;  but  that  it  was  rather  the  inclination  of  the  Court 
to  give  5,  as  to  personal  estate,  particularly  if  producing  interest. 
But  that  rule,  I  take  it,  has  been  altered  ;  and  the  general  rule  is, 
as  I  have  stated.  One  case,  t  that  was  cited,  does  not  bear  upon  it : 
a  person  charging  under  a  power  had  given  6  per  cent. ;  and  the 
Court  said,  he  might,  if  he  did  not  give  more  than  legal  interest. 
As  to  the  transaction  of  the  mortgage,  there  is  no  doubt, 
Francis  Sitwell,  when  of  age,  might  take  payment  of  his  legacy 
by  a  mortgage,  if  he  thought  proper  :  and  feeling,  that  it  would 
be  attended  with  inconvenience,  might  make  a  bargain,  that, 
when  the  estate  should  produce  money  enough  to  pay  him,  they 
should  take  it  back  again.  That  seems  to  be  the  agreement.  I 
understand,  he  will  not  take  finally  to  the  mortgage ;  and,  if  not, 
the  transaction  is  undone  :  and  he  puts  himself  back  to  the  situ- 
ation-of  legatee ;  and  then  in  the  account  he  must  give  credit 
for  the  difference  between  4  and  5  per  cent,  received  in  the  mean 
time.  If  he  holds  to  the  mortgage,  it  is  so  much  payment ;  and 
he  will  keep  the  5  per  cent. 


SMART  V.  PRUJEAN.J  isoi. 

(6  Vesey,  560--567.)  DeeAl. 

Legacies  out  of  real  estate,  giyen  by  an  unattested  paper,  cannot    Elbon,  L.C. 
stand,  unless  that  paper  is  clearly  referred  to  by  a  will  duly  executed ;        r  g^Q  -■ 
so  as  to  be  incorporated  with  it :  in  this  instance  there  being  no  such 
clear  reference  upon  the  contents  of  the  instrument,  the  legacies  failed : 
the  circumstance,  that  a  paper  was  found  inclosed  in  the  same  cover 
with  the  will,  indorsed  as  his  will,  not  being  sufficient. 

Anthony  Lowe,  a-  Boman  Catholic  priest,  of  Gravelines  in 
Flanders,  being  seised  in  fee  of  some  real  estates  in  England,  by 

t  Lewis  ▼.  Frelce,  2  B.  E.  301  (2  t  See  Bidgreavei  v.  Brewer  (1880) 

Vea  J.  607).  16  Ch.  D.  594,  49  L.  J.  Ch.  514. 
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Smabt  his  will,  dated  the  5th  of  December,  1789,  duly  attested  accord- 
Pbujeak.  ing  to  the  Statute  of  Frauds,  gave  and  devised  to  John  Prujean 
and  his  son,  their  heirs  and  assigns,  his  real  estates,  describing 
them  ;  upon  trust,  that  immediately  and  as  soon  as  conveniently 
might  be  after  his  decease  they  should  sell  the  same ;  and  in  the 
mean  time  and  until  the  sale  apply  the  rents  and  profits,  after 
deducting  their  costs,  unto  such  person  or  persons,  and  for  such 
ends,  intents  and  purposes  as  he,  the  testator,  should  by  a 
private  letter  or  paper  of  instructions,  which  he  in  his  will  men- 
tioned he  intended  to  leave  with  Mrs.  Johnson,  then  residing  at 
Gravelines,  or  with  her  successor  for  the  time  being,  direct  dr 
appoint ;  and  from  and  immediately  after  the  sale  he  directed 
his  trustees  to  pay  the  money,  which  should  arise  therefrom,  and 
the  interest,  until  the  principal  should  be  paid,  unto  and  for  the 
benefit  of  such  person,  and  in  such  manner,  as  he  the  testator 
should  by  the  like  private  letter  or  paper  of  instructions  direct 
and  appoint.  He  gave  to  each  of  his  trustees  twenty  guineas  for 
their  trouble ;  and  he  gave  and  bequeathed  all  the  residue  of 
his  estate,  both  real  and  personal,  unto  the  same  trustees,  their 
heirs,  executors,  and  administrators,  for  the  use  and  benefit  of 
[  *&6i  ]  such  person  as  should  be  *named  in  the  said  private  letter  or 
paper  of  instructions ;  and  he  appointed  his  trustees  executors. 

The  testator  died  at  Gravelines  in  December,  1794.  Immedi- 
ately after  his  death,  in  his  bureau  in  the  room,  in  which  he 
had  resided,  belonging  and  adjoining  to  the  monastery  of 
English  nuns  at  Gravelines,  of  which  Clementina  Johnson, 
referred  to  in  the  will,  was  Superior,  two  paper-writings  were 
found  in  the  same  envelope  with  the  will ;  which  envelope  was 
sealed  up,  and  indorsed  in  the  hand  of  the  testator,  *'  The  will  of 
Anthony  Lowe." 

These  papers  were  as  follows ;  both  in  the  hand- writing  of 
the  testator : 

"  John  Prujean,  Esq.  and  his  son  John  trustees  and  executors 
of  my  will — Gentlemen,  I  desire,  that  immediately  after  my 
decease  you  will  (previously  deducting  your  charges  and  expenses 
in  the  execution  of  your  trust)  pay  the  rent  of  my  houses,  in  case 
they  shall  not  then  be  sold,  or  if  sold,  pay  the  monies,  that  shall 
arise  by  such  sale,  and  the  interest  thereof,  and  transfer  and 
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make  over  the  eecurities  for  the  same,  unto  Mrs.  Clementina      Smabt 
Johnson  now  residing  at  Gravelines  in  Flanders,  or  to  her  sue-     pbujbak. 
cessor  then  in  being,  or  to  such  other  person  or  persons  as  they 
or  either  of  them  shall  appoint.    By  this  you  will  much  oblige, 
Gentlemen,  your  most  affectionate  friend  and  humble  servant, 
Anthony  Lowe.    Gravelines,  April  the  17th,  1789." 

The  other    paper  was  directed    thus:     "Eeverend    Mother 
Abbess ;  "  and  was  in  the  following  words  : 

"  Dear  Madam — As  to  the  worldly  estate  or  effects  I  may  die 
possessed  of  or  entitled  to  in  England,  I  have  devised  them  by 
will  to  John  Prujean,  Esq.  and  his  son,  upon  trust  nevertheless 
that  the  said  gentlemen  shall  after  my  decease  as  soon  as  con- 
veniently may  be  sell  and  dispose  of  my  messuages  or  tenements 
situate  in  St.  John's  Street  in  Carlow  Court,  &c. ;  and  in  con- 
fidence moreover  that  they  will  after  deducting  their  charges  and 
expenses  in  the  execution  of  their  trust  pay  the  rent  of  my 
houses,  if  they  shall  not  then  be  sold,  or  if  sold,  pay  the  *money,  [  *5G2  ] 
that  shall  accrue  by  such  sale,  and  the  interest  thereof,  and 
transfer  and  make  over  the  securities  for  the  same,  unto  your 
Reverence  or  your  successors  then  in  being,  or  to  such  other 
person  or  persons  as  you  or  your  successor  shall  think  proper  to 
appoint.  As  on  the  one  hand  I  stand  indebted  to  401.  sterling  to 
Mr.  Errington,  and  on  the  other  hand  bequeathed  two  legacies  of 
twenty  guineas  to  my  executors,  I  am  inclined  to  think  the  sum 
you  will  receive  in  consequence  of  the  sale  of  my  property,  Mr. 
Errington  being  paid,  and  the  just  mentioned  legacies  discharged, 
may  amount  to  about  800Z.  or  4001.  sterUng.  The  first  hundred 
pounds  I  desire  Sister  Winifred  Clare's  acceptance  of  as  a  com- 
pensation for  the  loss  she  heretofore  unfortunately  sustained  in 
her  fortune.  A  second  similar  sum  I  beg  may  be  placed  out  to 
interest  towards  the  entertainment  of  church  linen  ;  and  third 
hundred  to  be  applicable  to  the  purpose  or  purposes,  which  you 
or  your  successor  may  judge  to  be  most  expedient.  Should  the 
sum  you  receive  exceed  QOOL,  the  overplus  I  entreat  you  to  remit 
to  Miss  Catherine  Mackey,  provided  it  does  not  surpass  501.  In 
case  it  does,  what  may  remain  in  your  hands  after  you  have 
given  her  the  50Z.  you'll  be  pleased  to  accept  for  your  own  par- 
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Smabt  ticular  uses.  As  nothing  more  occurs  to  mind  that  I  could  \mh 
P&ujEAN.  to  add,  except  that  I  earnestly  recommend  myself  to  yours  and 
your  community's  pious  prayers,  and  beg  you  will  be  so  kind  as 
to  get  fifty  masses  discharged  for  the  repose  of  my  poor  soul,  and 
one  low  mass  yearly  to  the  same  end,  I  shall  therefore  conclude 
with  the  unfeigned  assurance  of  how  much  and  sincerely  I  am, 
Dear  Madam,  your  and  your  community's  most  truly  wellwisher 
and  devoted  humble  servant,  Anthony  Lowe.  Gravelines, 
April  17th,  1789. 

"  N.B. — The  legacy  projected  in  favour  of  Miss  Catherine 
Mackey,  which  I  <^onfidently  trust  will  fall  to  her  share  in  con- 
sequence of  the  sale  of  my  little  property  proceeds  partly 
from  the  real  esteem  and  regard  I  have  for  her,  and  more 
particularly  from  the  knowledge  I  have  of  her  indigent  circum- 
stances." 

Clementina  Johnson,  the  abbess,  died  in  the  life  of  the  testator. 
Immediately  on  his  death  the  cover  containing  all  these  papers 
^563  ]  *was  delivered  to  the  lady  who  succeeded  Mrs.  Johnson,  as  abbess. 
Prujean  the  elder  died  in  the  life  of  the  testator :  but  his  son 
took  possession  of  the  real  and  peidonal  estate  and  the  title-deeds. 
A  caveat  was  entered  by  two  cousins  of  the  testator,  claiming  as 
his  heirs  at  law  and  next  of  kin,  against  the  probate  of  any  of 
these  papers ;  and  they  filed  the  bill  against  Prujean,  and 
against  Winifred  Clare  and  Catherine  Mackey;  praying,  that 
Prujean  may  be  declared  a  trustee  for  the  plaintiffs  as  to  the 
real  and  the  residue  of  the  personal  estates,  and  deUver  up  the 
possession  and  the  title-deeds,  and  account  for  the  rents  and 
profits,  and  the  personal  estate,  &c. ;  insisting,  that  the  papers 
found  with  the  will  could  not  be  considered  as  the  papers 
intended  by  the  testator. 

Mr.  Mansfield  and  Mr,  Johnson,  for  the  plaintiffs : 

*  *  It  is  admitted,  that  there  was  no  paper  in  the  hands  of 
Mrs.  Johnson  at  her  death ;  and  there  is  no  proof,  that  the  tes- 
tator ever  did  dehver  to  her  any  paper,  expressing  the  purposes, 
to  which  his  property  should  be  applied.  There  is  therefore  no 
disposition  of  either  the  real  or  personal  estate.     *     «    « 
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Mr.  RomiUy  and  Mr.  Jordan,  for  the  defendants :  Smabt 

*  *  These  papers  were  found  sealed  up  with  the  will  in  a  Pbujbak. 
room  in  a  house  belonging  and  adjoining  to  the  convent.  They  [  ^^^  ] 
are  therefore,  though  not  literally  in  the  possession  of  the 
Superior,  in  a  house  belonging  to,  and  a  part  of,  the  convent. 
That  qualification  is  only  as  evidence  of  the  identity ;  and  under 
the  circumstances  this  paper  was  sufficiently  left  with  the 
Superior.  They  were  sealed  up  with  the  will  by  the  testator 
himself;  though  dated  before.  The  indorsement  in  his  hand- 
writing is  sufficient  evidence  of  that ;  and  that  at  that  time  he 
sealed  them  up  and  published  them  as  testamentary  papers, 
stating  his  intention  as  to  his  property.     *     *     ♦ 

The  reply  was  stopped  by  the  Court.  C  ^^^  3 

Lord  Chancellob  : 

I  am  very  strongly  of  opinion,  thinking,  these  two  legacies 
would  be  good,  if  the  fund  was  well  given,  that  there  is  not 
sufficient  legal  certainty,  to  be  collected  from  the  instrument 
signed  by  three  witnesses,  that  the  testator  has  disposed  of  his 
real  estate.  The  rule  goes  no  farther  than  this :  (I  except  charges 
for  debts  and  legacies):  that  if  the  produce  of  real  estate  is  to  be 
disposed  of,  you  must  shew  an  instrument  in  effect  executed  by 
the  testator  in  the  presence  of  three  witnesses ;  and  evidencing 
from  its  own  contents,  that  it  is  so,  in  a  sense ;  even  if  no  attes- 
tation is  annexed  to  it.  The  rule  of  law  is,  that  an  instrument 
properly  attested,  in  order  to  incorporate  another  instrument  not 
attested,  must  describe  it  so  as  to  be  a  manifestation  of  what  the 
paper  is,  which  is  meant  to  be  incorporated ;  in  such  a  way,  that 
the  Court  can  be  under  no  mistake.  In  that  way  of  putting  the 
case  it  is  not  necessary  to  decide,  whether  the  testator^s  intention 
before  making  the  will,  was,  if  these  papers  are  incorporated, 
that  his  will  should  not  be  consummate,  till  they  were  delivered 
to  the  Superior;  though,  if  the  cause  was  decided  upon  that 
ground,  I  am  not  sure,  it  would  be  wrong ;  for  I  can  imagine, 
that  he  might  have  conceived  a  purpose  of  piety ;  and,  taking  it 
to  be  the  most  rational  purpose  of  piety,  he  might  consider,  that 
notwithstanding  his  purpose  at  that  time  he  might  have  more 
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Smabt       favour  to  his  relations  afterwards ;  and  they  might  become  as 
Pbujean.     proper  objects  of  his  piety  as  any  other  ;  and  therefore  he  might 
intend  to  dispose  of  the  money  for  such  purpose  as  should  be 
expressed  in  a  paper  he  intended  to  leave  with  the  Superior.     I 
always  thought  the  construction  of  Heylin  v.  Heylin\  rather 
critical.     That  case,  however,  was  decided  by  high  authority. 
[  *566  ]      s^f;  I  ^^i^Q  2M  these  papers  to  have  been  prepared  on  the  *  same 
day.     It  is  a  more  serious  thing  to  execute  a  will  than  to  sign  a 
letter :  therefore,  I  apprehend,  he  signed  the  letters  then ;  but 
hesitated  about  executing  the  will  till  December.    Judging  as  a 
private  individual,  there  can  be  no  doubt,  that,  when  he  executed 
the  will,  he  meant,  that  instrument  and  these  two  letters  should 
have  their  effect :  but  unless  the  rule  of  law  allows  me,  I  cannot 
establish  the  letters ;  and  I  am  not  satisfied,  he  meant  them  to 
have  their  effect,  unless  delivered  to  the  Superior ;  as  he  might 
mean  that  to  be  a  part  of  the  act  to  make  the  will  complete.  The 
intention  of  leaving  them  with  her  can  never  under  the  circum- 
stances, in  which  he  lived,  be  satisfied  by  the  circumstance  of 
finding  them  in  the  convent.    He  was  living,  and  had  his  bureau, 
in  that  room,  belonging  to  the  convent ;  and  it  is  impossible  upon 
that  circumstance  to  say,  that  according  to  his  intention  he  had 
'left  them  with  her.    From  his  residence  he  could  not  avoid  leav- 
ing them  there.    This  is  fortified  by  what  follows.    Mrs.  Johnson 
lived  some  time ;  and  he  never  left  any  paper  with  her ;  or  de- 
livered any  to  her  successor.     Certainly  at  his  death  the  abbess 
had  no  notion  they  were  left  with  her ;  for  she  desires  the  will  to 
be  brought  to  her ;  and  gets  possession  of  it.     In  favour  of  an 
heir  at  law,  whom  I  must  see  disinherited  by  nothing  but  a  clear 
manifestation  of  intention,  it  would  not  be  too  strong  to  say,  the 
testator  did  not  mean  his  will  to  be  consummate,  unless  he  should 
do  that  act  of  leaving  it  with  the  Superior,  which  he  never  did. 

But  there  is  another  ground :  not  whether  the  same  envelope 
or  superscription  is  evidence,  that  the  testator  meant,  these 
should  be  the  papers  referred  to;  but  whether  I  must  of  necessity 
collect  from  the  contents  of  the  will,  that  they  should  be  con- 
sidered the  same.  The  same  cover  is  nothing  with  reference  to 
the  statute;  and  the  superscription  has  not  three  witnesses. 

i  Cowp.  130. 
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The  true  question  is,  if  these  papers  were  found  in  the  bureau 
with  the  will,  can  I  say  from  the  contents  of  the  will,  these  two 
papers  are  the  papers  referred  to?  Suppose,  several  other  papers 
were  found  with  them :  could  I  say,  this  will  would  have  enabled 
me  to  select  these  two  as  the  only  papers  referred  to  ?  The  rule 
and  my  opinion  are,  that  the  will  has  not  by  its  contents  suffici- 
ently identified  these  papers  to  enable  me  to  say,  they  are  neces- 
sarily incorporated:  if  not,  they  are  not  attested  by  three 
witnesses ;  and  it  is  admitted  on  *all  hands,  that  this  sort  of 
disposition,  unless  the  antecedent  paper  is  incorporated,  cannot 
be  broaght  within  the  rule  as  to  debts  and  legacies  charged  on 
real  estate  by  an  unattested  paper.  I  cannot  therefore  give  these 
parties  their  legacies ;  though  I  regret  it. 

During  the  argument  the  Lobd  Chancbllob  expressed  his 
opinion,  that  the  legacy  of  lOOZ.  for  such  purposes  as  the  Superior 
of  the  convent  or  her  successor  should  judge  most  expedient, 
being  given  in  that  character,  was  sufficient  to  shew,  it  was  for  a 
superstitious  use. 


Smabt 

V. 

Pbujbak. 


[  •567  ] 


TROUGHTON  v.  BINKES.f 

(6  Veaey,  573—576.) 

Creditors  under  a  deed  of  trust  cannot  have  a  decree  for  redemption 
against  a  mortgagee;  unless  a  special  case;  as  collusion;  that  the 
trustee  refuses,  &c.  In  this  case  the  bill  by  the  creditors  prayed,  not  a 
redemption  but  a  sale ;  to  which  the  mortgagee  would  not  consent ;  but 
submitted  to  be  redeemed;  and  the  biU  was  dismissed. 

The  bill  was  filed  by  four  persons,  claiming  as  creditors  of 
Henry  Evans  Holder,  on  behalf  of  themselves  and  all  other 
creditors,  who  shall  come  in  and  contribute  to  the  expense  of  the 
suit,  against  the  trustees  under  a  general  deed  of  trust  for  the 
*  creditors,  the  Daniels,  claiming  under  a  prior  mortgage,  and 
being  consignees  of  the  estate  in  Barbadoes,  Norton,  a  judgment 
creditor,  Spragg,  the  assignee  of  Holder,  and  against  Holder  him- 
self ;  who  died  before  the  hearing. 

The  plaintiffs  Kidd  and  Eennett  were  at  the  date  of  the  trust 
deed  creditors  of  Holder  to  the  amount  of  422.  for  goods  sold. 

t  Sat.  Bank,  dse.  v.  UniUd  Hand  in  Hand,  ike,  (1879)  4  App.  Ca.  391,  400. 
R.R. — ^VOIi.  V.  n  D 


1801. 
Ddc.  15, 17. 

Eldon,  L.C. 
[  ^"^73  ] 


L  *o7i  ] 
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tbodobton  Subsequent  to  the  deed  of  trust  Holder  contracted  another  debt 
BiNKKs.  ^^^  them  to  the  amount  of  1862. ;  for  which  he  executed  a 
mortgage  to  them  of  the  same  estate  in  Barbadoes,  with  the 
stock  for  ninety-nine  years,  and  warrants  of  attorney  to  confess 
judgment.  By  indentures,  dated  the  23rd  of  December,  1796, 
Eennett  and  Eidd  assigned  their  debts  and  securities  to  the 
plaintiff  Troughton.  The  fourth  plaintiff  Boxham  was  a  creditor, 
as  indorsee  of  a  bill  of  exchange  drawn  by  Holder,  and  dis- 
honoured. 

The  bill  prayed  an  account  of  the  profits  and  produce  of  the 
plantation,  &c.  received  by  the  Daniels,  and  of  the  application, 
and  of  what  is  due  to  them  and  to  Norton  on  their  securities;  and 
that  the  premises  may  be  sold ;  and  that  the  money  produced 
may  be  applied  in  the  first  place  in  payment  of  what  shall  be 
found  due  to  the  Daniels  and  Norton.  The  bill  also  prayed  an 
account  against  the  trustees,  and  an  application  according  to 
the  trusts  of  the  deed  for  the  benefit  of  the  creditors. 

The  defendants,  the  Daniels,  who  claimed  under  their  mort- 
gage a  debt  of  above  7,5002.,  by  their  answer  refused  to  consent 
to  a  sale  ;  and  they  stated,  that  they  are  ready  and  willing  on 
being  paid  the  whole  of  what  is  due  to  them  on  their  mortgage 
and  their  costs  to  convey,  as  the  Court  shall  direct ;  but  submit, 
the  plaintiffs  are  not  entitled  to  have  the  accounts  prayed  taken 
as  against  them,  unless  the  plaintiffs  will  undertake  to  redeem 
said  premises  and  to  pay  to  the  defendants  the  whole  of  what  now 
remains  due  to  them  on  said  mortgage. 

Mr,  Piggott,  Mr.  RomiUyy  and  Mr.  Jordan^  for  the  defendants, 
the  Daniels,  insisted,  that  the  plaintiffs  had  no  right  to^  redeem 
them,  notwithstanding  the  submission  in  their  answer  ;  that  the 
[  *o7o  ]  bill  *  did  not  seek  a  redemption ;  and  the  submission  to  do  that, 
which  the  plaintiffs  do  not  seek,  cannot  supply  the  want  of  proper 
allegations  in  the  bill  and  the  prayer  of  that  relief ;  and  that  the 
plaintiffs  ought  to  have  amended  the  bill  and  to  have  shewn  a 
right  to  redeem. 

Thb  Masteb  of  the  Rolls  : 
Most  of  the  relief  sought  by  this  bill  is  of  course.    But  it  prays 
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an  account  against  the  Daniels :  and  that  the  estate  may  be  sold     Tbouohtok 

and  the  money  applied  in  the  first  place  in  payment  of  ^hat      buhlbb. 

shall  be  due  to  them.    It  is  admitted,  there  could  be  no  sale ; 

the  mortgagees  not  consenting  to  a  sale.    The  plaintiffs  are 

creditors  under  the  trust  deed.    The  trustees  could  come  for  a 

redemption  :  but  I  doubted,  whether  two  or  three  creditors  could 

come  in  their  own  names  to  redeem  for  their  own  benefit.    It 

struck  me  as  extraordinary,  that  they  should  file  a  bill  to  redeem 

for  themselves,  and  so  gain  a  preference ;  for  then  they  must  be 

redeemed.     But  it  is  now  admitted,  that  they  cannot  claim  to 

redeem  to  that  extent;  but  if  any  creditors  choose  to  come  in  and 

contribute,  then  all  are  to  have  the  benefit.    I  should  have 

thought,  the  trustees  should  have  come,  and  have  claimed  the 

benefit  for  them ;  not,  that  the  creditors  themselves  should  come 

in  the  first  instance,  and  as  a  matter  of  course.    For  that  a  case 

must  be  made ;  that  the  trustees  were  called  upon  to  redeem ; 

and  they  refused.    A  case  of  that  kind,  Franldyn  v.  Femef\  was 

stated,  in  which  the  general  principle  was  recognized ;  but  it  was 

decided,  that  the  plaintiff  had  made  a  case.    Lord  Chief  Baron 

Parker  stated  the  established  principle,  that  he,  who  has  the 

legal  estate,  must  redeem ;  unless  a  special  case  is  made ;  as, 

that  trustees  or  executors  are  colluding ;  or,  if  they  are  unsafe. 

I  am  therefore  confirmed  in  my  opinion,  by  the  authority  of 

that  case  as  well  as  by  analogy,  that  the  Court  cannot  in  this 

short  way  decree  redemption.    In  Utterson  v.  Mairl  it  was  alleged, 

that    the    executor  was  an  insolvent   person.     The   assignees 

demurred ;  as  the  executor  was  the  person  to  make  the  demand  ; 

and  the   demurrer  was  allowed.     The  Lord  Chancellor  was 

of  opinion,  that  a  case  might  be  made  :  but  that  was  not  done. 

In  this  case  I  am  of  opinion,  *that,  though  a  ground  is  made  for      ^  *^^^  -I 

redemption,  this  bill  is  not  framed  for  that  relief. 

DUmiss  the  bill  against  the  mortgagees, 

t  Barn.  30.  J  4  Br.  0.  C.  270. 
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1^00.  POLLAED  AND  Another  v.  BELL. 

(8  T.  E.  434—444.) 

[  ^34  ]  Where  a  policy  of  iiisuianoe  has  been  made  on  goods  on  board  a  cer- 

tain ship  *^  warranted  a  Dane  '*  (Denmark  being  a  neutral  country),  the 
warranty  ia  not  falsified  by  a  sentence  of  a  foreign  court  of  Admiralty 
condemning  the  ship  for  nayigating  contrary  to  the  ordinances  of  the 
belligerent  state,  to  which  the  neutral  country  (Denmark)  had  not 
assented. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board 
the  ship  Jvlianay  **  warranted  a  Dane/'  on  a  voyage  at  and  from 
London  to  Teneriffe,  with  liberty  to  touch  at  Guernsey  and 
Madeira.  The  defendant  subscribed  the  policy  as  an  underwriter 
for  2002.  at  a  premium  of  four  guineas  per  cent.  The  policy 
was  effected  by  the  plaintiffs,  as  agents,  on  account  and  for  the 
benefit  of  certain  persons  resident  in  the  island  of  Teneriffe,  in 
whom  it  was  averred  that  the  interest  was.  There  were  counts 
[  *435  ]  in  the  declaration  for  a  total  loss  by  capture,  and  *for  money  paid, 
and  for  money  had  and  received.  The  defendant  pleaded  the 
general  issue,  and  paid  the  premium  into  Court ;  and  at  the  trial 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court,  on  the  following  case,: — 

The  persons  for  whose  benefit  the  policy  was  effected  were,  at 
the  time  of  making  it,  and  still  are,  resident  in  Teneriffe.  The 
Juliana  was  a  Danish  ship,  and  the  property  of  Danish  subjects  ; 
and  previous  to  the  voyage  insured,  had  a  passport  signed  by 
the  King  of  Denmark,  for  a  voyage  from  Copenhagen  to  ports 
in  the  East  Indies.  Eggleston,  the  captain  of  the  ship,  sailed 
from  Copenhagen  on  the  28rd  of  June,  1796,  having  on  board 
a  partial  cargo  of  tar,  pitch,  cordage,  cables,  pump  leather, 
French  brandy,  sail-cloth,  and  coals ;  and,  in  pursuance  of  the 
verbal  instructions  of  the  owners  of  the  Juliana^  arrived  in  the 
Thames  on  the  28rd  of  July,  1796.  During  his  stay  in  the  said 
river,  he  took  on  board  a  quantity  of  goods  on  account  of  the 
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owners  of  the  ship,  and  the  goods  on  which  the  policy  was  Follabd 
written;  and,  having  taken  out  his  clearances  for  Guernsey  belu 
and  Madeira,  on  the  28rd  of  August,  1796,  he  sailed  on  the 
voyage  insured.  At  Guernsey  he  took  in  additional  goods  on 
account  of  the  ship-owners ;  and,  proceeding  from  thence  on 
the  27th  of  August,  was  captured  on  the  18th  of  September  by 
a  French  privateer.  La  Dorade,  and  carried  into  Bordeaux. 
At  the  time  of  the  capture,  and  during  the  whole  voyage  in- 
sured, the  Juliana  had  on  board  the  passport  above  mentioned, 
and  every  other  document  usually  carried  by  Danish  ships. 
She  had  also  a  roU  d*equipage,  containing  the  names  and  places 
of  nativity  of  the  officers,  but  not  of  the  crew,  only  stating  the 
latter  generally  to  be  sixty  men  of  colour.  Captain  Eggle- 
ston,  who  was  master  of  the  ship  for  the  voyage  insured,  was 
bom  in  Scotland,  of  British  parents,  under  the  allegiance  of  the 
King.  He  was  not  naturalized  in  Denmark  ;  but  on  the  6th  of 
October,  1794,  posterior  to  the  war  between  England  and  France, 
he  obtained  letters  of  burghership  in  Denmark ;  but  had  no 
domicile  there,  never  having  resided  there.  Upon  the  ship's 
arrival  at  Bordeaux,  proceedings  were  instituted  by  the  captors 
before  the  tribunal  of  commerce,  by  which  court  the  ship  and 
cargo,  with  the  exception  of  one  bale  of  goods,  were  condemned 
as  prize.  From  this  sentence  Captain  Eggleston  appealed  to 
the  civil  tribunal  of  La  Gironde,  where  there  was  a  general  sen- 
tence of  condemnation.  [These  two  sentences  were  set  forth  at 
large  in  the  special  case :  but  being  ^unusually  long  and  com-  [  ^436  ] 
plicated,  introducing  a  variety  of  irrelevant  matter  and  false 
reasoning,  they  are  here  omitted,  as  they  could  not  fail  of  dis- 
gusting every  person  on  whom  the  task  of  reading  them  should 
be  imposed.  It  may  be  sufficient  to  state,  that  they  recited 
several  French  ordinances,  particularly  one  in  1778,  by  which  it 
is  declared.  That  all  ships  shall  be  confiscated  ''  wherever  there 
shall  be  found  on  board  a  supercargo,  merchant,  commissary,  or 
chief  officer,  being  an  enemy ;  and  that  this  Court  were  of 
opinion  that  it  appeared  on  the  sentences  themselves,  that  this 
ship  was  ultimately  condemned  for  a  violation  of  that  ordinance, 
the  captain  being  a  Scotchman.]  From  this  sentence  Captain 
Eggleston  appealed  to  the  supreme  tribunal  of  cassation  at  Paris, 
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r9^i.ABD  'which  decreed  as  foUowB :  "  Having  heard '  the  parties,  the 
B«ui.  tribunal,  considering,  that  it  hath  been  fully  proved  by  the  con- 
fession of  Captain  Eggleston,  and  ascertained  by  the  judges  of 
La  Gironde,  that  the  aaid  Captain  Eggleston  was  bom  in  Scot- 
land,  and  an. enemy;  that  his  denization  in  a  neutral  country 
was  not  justified  according  to  law ;  that  his  quality  of  enemy 
sufficed  to  legitimate  the  prize  ;  that  the  fact  of  Captain  Eggle- 
ston being  a  Scot  and  enemy,  existed  independently  of  the 
papers  on  board;  that  in  consequence  all  remedies  of  nullity 
drawn  either  from. the  withdrawing  of  some  of  the  papers  on 
board,  or  from  the  non-application  of  the  seal  to  the  bag  wherein 
they  were  inclosed,  cannot  give  any  ground  to  cassation, — ^rejeota 
the  request  of  Charles  Eggleston,  and  condemns  him  to  the  fine 
of  150  francs." 

This  case  was  twice  argued ;  the  first  time  in  Michaelmas 
Term  last  by  Pavk  for  the  plaintiff,  and  Carr  for  the  defendant ; 
and  now  by  Gibb$  for  the  former,  and  Rous  for  the  latter ;  and 
judgment  was  now  given  for  the  plaintiff. 

Lord  Kbnyon,  Ch.  J. : 

This  is  an  action  on  a  policy  of  insurance  on  goods  on  board  a 
ship,  warranted. to  be  a  Danish  ship;  a  loss  haviag  happened, 
the  defendant  resists  the  plaintiff's  claim,  because  (he  says)  that 
the  ship  in  question  was  not  what  she  was  warranted  to  be, 
Danish ;  and  I  agree  with  the  defendant,  that  the  meaning  of 
the  warranty  was  not  merely  that  the  ship  was  Danish  built,  but 
that  she  should  be  circumstanced  during  the  voyage  as  a  Danish 
ship  ought  to  be.  This  does  not  appear  to  me  to  be  a  case  of 
difficulty,  though  it  is  of  great  importance  to  the  public.  This  is 
one  of  the  numberless  questions  that  have  arisen  in  consequence 
[  UZ7  ]  of  the  extraordinary  sentences  of  condemnation  ^passed  by  the 
Courts  of  Admii^alty  in  France  during  this  war.  I  do  not  think 
that  they  were  characterized  too  strongly  at  the  bar,  when  it  was 
stated  that  they  all  proceeded  on  a  system  of  plunder  ;  but  still, 
until  the  legislature  interferes  on  this  subject,  we,  sitting  in  a 
court  of  law,  are  bounds  to  give  credit  to  the  sentences  of  a  court 
of  competent  jurisdiction.  If,  therefore,  in  this  instance,  the 
French  courts  had  condemned  this  ship  on  the  ground  that  it  was 
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not  Danish  propertr,  we  should  have  been  concladed  by  tiiftt  sen-  Pollabd 
tence  in  this  action,  and  must  (however  reluctantly,  it  being  bbll. 
stated  as  a  fact,  in  the  beginning  of  the  case,  that  it  was  a  Danish 
ship)  have  given  judgment  for  the  defendant.  This  is  proved 
bv  the  different  cases  cited  in  the  argument,  with  the  decisions 
in  which  I  concur,  and  it  is  supported  by  reason.  To  a  question 
asked  in  the  course  of  the  argument,  What  are  the  rules  on 
which  the  Courts  of  Admiralty  profess  to  proceed  ?  I  answer, 
The  law  of  nations,  and  such  treaties  as  particular  states  have 
agreed  shall  be  engrafted  on  that  law.  It  was  said,  however,  by 
the  defendant's  counsel,  that  an  arret  has  the  same  force  as  a 
treaty ;  but,  without  stepping  to  enlarge  on  the  difference  be- 
tween them,  it  is  sufficient  to  say,  that  the  one  is  a  contract 
made  by  the  contracting  parties, — and  that  the  other  is  an  ex 
•iMirfe' ordinance,  made  by  one  nation  only,  to  which  no  other 
state  is  a  party ;  and  I  concur  with  Lord  Mansfield  in  opinion, 
that  it  is  not  competent  to  one  nation  to  add  to  the  law  of 
lAtions  by  its  own  arbitrary  ordinances,  without  the  concurrence 
of  other  nations.  That  is  the  ground  on  which  this  case  must  be 
decided.  Now  let  us  see  what  was  the  foundation  of  the  con- 
demnation in  the  French  courts.  It  is  stated  in  one  of  the  sen- 
tences that,  by  their  own  ordinances,  all  ships  are  to  be  confis- 
cated, '^  whensoever  on  board  these  ships  shall  be  found  a  super- 
cargo, merchant,  commissary,  or  chief  officer,  being  an  enemy : " 
bat,  I  say,  they  had  no  right,  by  making  such  an  ordinance,  to 
bind  other  nations.  Then,  Was  the  ship  in  question  condemned 
on.  the  ground  that  she  was  not  Danish  property  ?  Certainly  not. 
A  vast  variety  of  circumstances,  wholly  irrelevant,  are  set  forth  in 
the  .sentences ;  but  it  appears  clear,  beyond  all  doubt,  that  the 
ship  was  at  last  condemned  on  the  ground  that  the  captain  was 
cneof  those  persons  whom, by  their  own  ordinances  only,  they 
wished  to  proscribe.  This  case  cannot  be  distinguished  from 
^i  Ql.Mafpfie  V.  Walter  \\  though,  even  without  the  authority 
of  that  case,  I  should  have  had  no  ^hesitation  in  deciding  in  [  ^438  ] 
favour  of  the  plaintiff.  On  the  whole,  therefore,  I  am  of  opinion 
that  though,  if  contrary  to  justice  the  ship  had  been  condemned 
simply  because. she  was  not  a  Danish  ship,  we  should  have  been 
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PoLLABD  concluded  by  that  sentence ;  yet,  as  the  courts  abroad  have  en- 
bbll.  deavonred  to  give  other  supports  to  their  judgment  which  do  not 
warrant  it,  and  have  stated,  as  the  foundation  of  the  sentence  of 
.  condemnation,  one  of  their  own  ordinances,  which  is  not  binding 
on  other  nations,  this  sentence  does  not  prove  that  the  ship  in 
question  was  not  a  neutral  ship ;  and,  consequently,  the  plaintiff 
is  entitled  to  recover. 

Grose,  J. : 

This  is  an  action  brought  on  a  policy  of  insurance,  to  recover 
the  amount  of  the  loss  stated  in  the  declaration.  The  plaintiff 
proved  his  interest,  and  the  loss ;  and  primd  facit  proved  that 
the  ship  was  Danish.  The  defence  to  the  action  is,  first.  That 
though  it  is  stated  that  the  ship  was  Danish,  she  was  in  truth 
the  property  of  an  enemy,  and  therefore  not  neutral ;  and, 
secondly,  That  she  had  not  the  proper  documents  on  board  to 
prove  that  she  was  neutral.  With  regard  to  the  first,  it  is  not 
only  not  stated  as  a  fact,  nor  to  be  collected  by  inference,  that 
she  was  not  a  neutral  ship,  but  it  is  expressly  stated  as  a  fact,  in 
the  former  part  of  the  case,  that  the  ship  was  a'  Dani^h  ship, 
and  the  property  of  Danish  subjects.  If  this  had  been  found  as 
a  fact  on  a  special  verdict,  it  would  have  been  conclusive,  and 
we  could  not  have  inferred  the  contrary  from  the  sentence ;  but, 
referring  to  the  sentence,  it  comes  to  this :  That  it  there  ap- 
pears that  the  ship  was  a  Danish  ship,  unless  the  circumstance 
of  the  captain's  being  born  in  Scotland  is  evidence  to  shew  that 
it  was  not  a  Danish  ship ;  but  I  find  nothing  to  warrant  that, 
either  in  our  own  law  or  in  the  law  of  nations.  In  the  case  of 
Mayne  v.  Walter^  the  Court  of  Admiralty  in  France  condemned 
the  ship,  because  she  had  an  English  supercargo  on  board,  which 
was  contrary  to  one  of  the  French  ordinances ;  but  this  Court 
did  not  consider  that  the  circumstance  of  a  neutral  ship  having 
on  board  an  English  supercargo  was  a  breach  of  neutrality.  So 
here,  this  ship  having  on  board  a  captain  a  native  of  Scotland, 
is  no  proof  that  the  ship  in  question  was  not  neutral.  As  to  the 
second  question,  if  the  ship  had  been  condemned  for  not  having 
the  proper  documents  on  board,  we  must  have  decided  in  favour 
of  the  defendant ;  but  it  appears  by  the  case  that,  in  point  of 
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fact,  she  htul  "every  docament  usually  carried  by  Danish  ships."  Follabd 
I  admit  that,  if  the  ship  had  been  condemned  generally  as  a  bbll. 
lawful  prize,  onr  law  would  have  considered  that  as  a  denial  of 
her  neutrality ;  *or,  if  the  ground  of  the  sentence  of  condemna-  [  **39  ] 
tion  had  been  that  the  ship  was  not  neutral,  that  also  would 
have  been  conclusive  in  this  action ;  but,  by  referring  to  the  last 
sentence,  which  I  consider  as  the  sentence  of  a  Court  of  dernier 
resort,  it  evidently  appears  that  she  was  condemned  because  the 
captain  was  bom  in  Scotland  and  an  enemy ;  for  that  sentence 
runs  thus :  "  Considering  that  it  hath  been  fully  proved  by  the 
confession  of  Captain  Eggleston,  and  ascertained,  &c.  that  the 
said  Captain  Eggleston  was  bom  in  Scotland,  and  an  enemy ; 
that  his  denization  in  a  neutral  country  was  not  justified  accord- 
ing to  law ;  that  his  quality  of  enemy  sufficed  to  legitimate  the 
prize ;  that  the  fact  of  Captain  Eggleston's  being  a  Scot  and 
enemy,  existed  independently  of  the  papers  on  board ;  that  in 
consequence,  all  remedies,  drawn  either  from  the  withdrawing 
of  some  of  the  papers  on  board,  or  from  the  non-application  of 
the  seal  to  the  bag  wherein  they  were  included,  cannot  give  any 
ground  to  cassation,  &c.  condemns,"  &c.  I  admit  that  that  sen- 
tence, conclusively,  proves  that  the  captain  was  a  Scot  and  an 
enemy ;  but  it  does  not  prove  that  the  ship  was  not  Danish,  nor 
that  she  had  not  the  proper  documents  on  board  for  a  Danish 
ship  :  we  cannot,  by  the  law  of  nations,  say  that,  for  the  reason 
here  given,  the  ship  was  not  neutral.  If  it  had  been  necessary 
to  consider  the  two  first  sentences,  and  to  have  extracted  the 
clear  grounds  of  decision  from  them,  I  should  have  found  myself 
under  considerable  difficulties.  That  they  are  not  like  each  other 
is  perfectly  clear ;  for.  in  the  first,  the  ship  and  cargo  are  con- 
demned  with  an  exception  ;  but  the  second  is  a  general  sentence 
of  condemnation,  without  any  exception ;  but  it  is  clear  that  the 
ship  was  ultimately  condemned,  because  the  captain  was  a  Scot 
and  an  enemy ;— and,  in  this  view  of  considering  the  case,  I  do 
not  think  that,  by  determining  in  favour  of  the  plaintiff,  we  shall 
shake  the  authority  of  any  former  decision.  My  opinion,  then, 
on  the  whole  is,  that  as  the  ground  of  the  sentence  of  condemna- 
tion was  an  infringement  of  an  ordinance  of  one  state,  it  does  not 
appear,  by  that  sentence,  that  the  ship  was  not,  what  the  jury 
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PoL£AHD     have  found  her  to  be,  a  OaniBh    ship:  or  that  she- was  eon- 
Bbll.       demned  for  having,  by  an  act  contrary  to  the  law  of  m^ns, 
forfeited  her  neutrality. 

Lawbemge,  J. : 

There  are  two  questions  in  this  case: — ^first,  What  is  the 
ground  of  the  sentence  of  condemnation  ?  secondly,  If  the 
warrant  of  neutrality  is  thereby  falsified  ?  for  if  it  be,  according 
to  all  the  authorities  that  is  conclusive  here.  On  the  first  ques- 
[  *i40  ]  tion,  the  clear  ground  of  condemnation  was,  that  the  *owner  and 
master  had  acted  contrary  to  French  ordinances.  The  second 
sentence,  after  enumerating  various  causes  contrary  to  their  own 
ordinances,  concludes  thus:  '^ Accordingly,  by  making  re- 
ference to  the  provisions  of  the  maritime  laws  and  regulations, 
from  which  the  decrees  of  the  Executive  Directory  are  merely 
the  emanation ;  and  to  the  facts  proved  by  the  papers  of  the 
proceedings,  it  is  fully  decided,  that  the  ship  Juliana  and  her 
cargo  ought  to  be  pronounced  a  legal  capture,  to  be  seized  and 
confiscated  for  the  benefit  of  the  fitters  out  of  the  privateer  the 
Dorade,  as  being  found  nearly  to  have  incurred  all  the  cases  they 
have  provided  against,"  that  is,  which  those  laws,  and  regula- 
tions, and  decrees  have  provided  against.  From  that  sentence 
there  was  another  appeal ;  and  there  the  only  ground  of  the 
sentence  is,  that  the  captain  of  the  ship  was  bom  in  Scotland, 
and  an  enemy ;  for  they  say,  '*  That  his  quality  of  enemy 
sufiBced  to  legitimate  the  prize."  But  why?  Because  it  is 
provided  by  one  of  their  own  ordinances,  that  if  there  shall  be 
found  on  board  any  ship,  whether  neutral  or  the  ship  of  an  ally, 
any  officer  belonging  to  an  enemy's  country,  the  ship  shall  be- 
confiscated  :  that  being  the  ground  of  the  sentence  of  condemna- 
tion, the  next  question  is.  Whether  that  has  negatived  the 
warranty  of  neutrality?  The  warranty  of  neutrality  does  not 
induce  any  necessity  to  comply  with  the  peculiar  regulations  of 
the  belligerent  powers ;  for  if  a  ship  be  captured,  and  the  question 
be.  Whether  she  be  neutral  or  not  ?  the  general  rule  for  judging 
and  deciding  on  that  point  is  the  law  of  nations,  subject  to  such 
alterations  and  modifications  as  may  have  been  introduced  by 
treaties :  but  where  the  law  of  nations  h»g  not  been  varied  or 
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departed  from  by  mutual  agreement,  that  is  the  general  rule  pollabd 
for  deciding  all  questions  on  matter  of  prize.  This  is  clearly  laid  bell. 
down  in  the  state  paper  signed  by  Sir  George  Lee,  Dr.  Paid,  the 
Xing's  Advocate,  and  Sir  Z>.  Ryder,  and  Mr.  Murray,  then 
Attorney  and  Solicitor-General,  in  answer  to  the  Prussian 
memorial,  concerning  neutral  ships,  t  When  therefore  a  state  in 
amity  with  a  belligerent  power  has  by  treaty  agreed  that  the 
ships  of  their  subjects  shall  only  have  the  character  when 
furnished  with  certain  precise  documents,  whoever  warrants  a 
ship  as  the  property  of  such  subject  should  provide  himself  with 
those  evidences  which  have,  by  the  country  to  which  it  belong^, 

* 

been  agreed  to  be  the  necessary  proof  of  that  character.    In 

requiring  this,  no  difficulty  is  imposed  of  which  the  assured  is 

not  aware,  *and  which  may  not  be  in  his  power  to  prevent :   but      [  **^  1 

to  require  of  him  to  furnish  himself  with  every  document  the 

belligerent  powers  may  require,  and  to  insist  that  the  warranty 

is  not  complied  with,  unless  the  ship  be  navigated  according  to 

their  ordinances  and  regulations,  would  be  to  deprive  the  assured 

of  his  indemnity  for  the  want  of  papers,  &c.  of  the  necessity  of 

which  he  may  fairly  be  presumed  ignorant,  and  which  papers  it 

may  not  be  in  his  power  to  procure  :   for  how  can  the  officers  of 

one  country  be  called  on  to  grant  that  which  the  laws  of  their  own 

country  do  not  require  ?    These  French  decrees  are  regulations 

made  with  some  view  to  the   laws  of   France,  but  are  not 

applicable  to  the  subjects  of  any  other  country.     In  examining 

the  cases  decided  on  this  point,  it  will  not  be  found  that  there  is 

any  determination  of  the  court  to  support  what  has  been  insisted 

on  by  the  defendant :   but,  on  the  contrary,  it  has  been  settled 

in  many  cases,  that  a  condemnation  on  the  particular  ordinances 

of  a    belligerent   power,  is    no   violation    of    a    warranty   of 

neutrality.   In  the  case  of  Bemardi  v.  Motteux,  X  the  ship  Joanna 

was  warranted  neutral ;  the  only  doubt  was,  Whether  the  ship 

were  condemned  as  being  the  property  of  an  enemy,  or  for 

violating  a  French  arret,  by  throwing  papers  overboard ;  for  the 

one  or  the  other  of  those  causes  she  was  condemned ;  if  she  were 

condemned  for  the  first,  namely,  that  she  was  not  neutral,  thb 

plaintiff  clearly  could  not  have  recovered';  nor  could  he  haVe 

t  Yid.  Collectanea  Juridica,  1  vol.  33.  X  Dougl.  575. 
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PoLiiABD  recovered  if  she  were  condemned  on  the  other  ground,  according 
Bell.  ^  ^^^  argument  of  the  defendant  in  this  case ;  but  it  is  clear 
that  the  Court  did  not  in  that  case  adopt  the  defendant's 
argument  here,  because  the  plaintiff  did  recover  in  that  case,  it 
not  being  certain  that  the  ground  of  condemnation  was,  that  the 
ship  was  the  property  of  an  enemy.  But  the  case  chiefly  relied 
on  by  the  defendant  here  is,  that  of  Barzillai  v.  Lewis j\  which 
was  decided  on  the  ground  of  a  non-compliance  with  the  treaty  of 
Utrecht,  and  on  the  sentence  having  condemned  the  ship  as 
English.  According  to  a  manuscript  note  of  that  case,  taken  by 
Mr.  J.  BuLLER  rather  more  full  than  that  in  print,  Lord  Maks- 
FIELD  began  his  judgment  by  stating  the  sentence  of  the  Court 
of  Admiralty  as  being  conclusive,  and  that  the  question  was  on 
the  meaning  of  it.  He  afterwards  observed  that  the  ship  was 
insured  by  her  Dutch  name,  and  that  the  underwriters  took  it  for 
granted  that  she  was  so ;  but  that  when  this  was  sifted  in 
France,  she  appeared  to  have  none  of  the  requisites  to  shew  that 

[  *442  ]  she  was  neutral  property,  for  that  she  had  never  *been  in  a 
Dutch  port,  and  that  the  sea  brief  was  not  conformable  to  the 
treaty  of  Utrecht ;  and  he  concluded  by  saying,  that  the  ship 
was  condemned  as  an  English  ship,  and  that  it  was  not  open  to 
this  Court  to  injuire  whether  that  sentence  were  right  or  wrong. 
So  here,  if  the  ship  had  been  condemned  as  an  English  and  not 
a  Danish  ship,  we  should  have  been  concluded  by  it.  In  that 
case,  Mr.  J.  Willis  and  Mr.  J.  Ashhurst  concurred  ;  and  Mr.  J. 
BuLLER  said,  "The  first  sentence  seems  to  have  been  on 
particular  arrets.  The  second  appears  to  go  on  the  ground  of 
property,  for  the  name  is  changed ;  and  they  do  not  go  into 
evidence  as  to  the  muster-roll  or  situation  of  the  crew,  as  to  there 
being  more  than  two-thirds  English.  The  other  ground  is  more 
general,  and  makes  it  immaterial  whether  it  was  on  the  one 
ground  or  the  other  ;  '  for  if  she  were  not  so  documented  as  to 
have  the  protection  of  a  neutral  ship,*  the  warranty  is  not  com- 
plied with."  It  is  true  that  Lord  Mansfield,  in  the  course  of 
giving  his  opinion  in  that  case,  used  some  expressions  which  may 
be  applied  to  support  the  defendant's  argument  here ;  but  it  is 
clear  that  the  ground  on  which  he  decided,  was  a  non-compliance 
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with  what  was  agreed  by  the  treaty  of  Utrecht  should  be  a  pollabd 
necessary  document  to  prove  the  ship  to  be  Dutch  property ;  and  bkll. 
this  was  the  express  ground  of  the  opinions  of  the  other  judges. 
That  Lord  Mansfibld  could  not  in  that  case  intend  to  say  that  a 
non-compliance  with  the  ordinances  of  France,  not  adopted  by 
any  treaty,  was  a  forfeiture  of  neutrality,  appears  from  the  case 
of  Mayne  v.  Walter,  t  where  the  plaintiff  recovered ;  he  there 
pointedly  shewed  how  such  ordinances  might  become  binding, 
by  observing  that  the  whole  case  turned  upon  the  treaties 
between  France  and  Portugal,  about  which  both  parties  were 
silent ;  and  there  it  was  holden  that  the  circumstance  of  having 
an  English  supercargo  on  board,  was  no  ground  to  defeat  the 
plaintiff's  right  to  recover  on  a  policy  on  a  ship  warranted  to  be 
Portuguese.  In  a  subsequent  case,  Saloucci  v.  Johnson,l  there 
were  two  grounds  of  condemnation ;  one  that  the  ship  would  not 
stop  to  be  searched ;  the  other,  that  she  had  not  a  charter  party 
on  board,  as  required  by  an  ordinance  of  Spain ;  on  the  latter, 
i^Ir.  J.  AsHHURST  said  (according  to  his  own  note)  ''As  to  the 
next  question,  her  not  having  a  charter  party,  this  clearly  is  not 
required  by  the  law  of  nations  ;  and  it  appears  by  the  case  that 
she  was  a  general  ship ;  and  though  she  acted  contrary  to  a 
particular  ordinance  of  Spain,  *'  other  nations  are  not  bound  to  [  *^i3  ] 
take  notice  of  such  ordinance,  unless  in  virtue  of  some  treaty 
subsisting  between  two  states,  by  which  they  submit  to  be  bound 
by  such  ordinance : '  that  is  not  the  case  here."  So  that  the 
doctrine  on  which  the  case  before  us  is  determined,  was  dis- 
tinctly recognised  there.  The  argument  of  the  defendant  here 
is,  That  the  sentence  of  condemnation  is  conclusive  on  the  point 
that  the  ship  was  not  navigated  according  to  the  contract 
between  the  parties ;  the  contract  between  the  parties  is.  That  she 
was  a  neutral  ship  :  but  the  sentence  has  not  decided  that  point ; 
it  has  only  decided  that  she  was  not  navigated  according  to  the 
ordinances  of  France  ;  but  that  was  no  part  of  the  plaintiff's  con- 
tract. In  deciding  this  case  in  favour  of  the  plaintiff,  we  do  not 
take  upon  ourselves  to  say  that  the  sentence  of  the  French  Court 
of  Admiralty  is  erroneous :  all  that  we  determine  is,  that  the 
French  court  has  not  decided  that  which  would  be  a  breach  of  the 
t  Park,  Insor.  414.  X  Park,  InBiir.  415. 
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PoLLABD     warranty  of  neutrality.     On  the  whole,  I  think  it  is  clear  that 
Bell.       the  ship  in  question  was  condemned  for  acting  in  contravention 
of  French  ordinances,  and  that  that  does  not  falsify  the  warranty 
of  neutrality. 

Le  Blanc,  J. : 

This  case  has  been  already  so  fully  gone  into  by  the  Bench  ^ 
that  little  remains  for  me  to  say ;  I  shall  therefore  content 
myself  with  expressing  my  concurrence  in  the  opinion  given  by 
the  Court,  and  shortly  stating  the  grounds  on  which  I  have 
formed  that  opinion.  On  examining  the  sentences  in  the 
different  courts  of  France,  we  cannot  collect  that  the  ship  was 
ultimately  condemned  because  she  was  not  a  Danish  ship.  As 
the  grounds  of  condemnation  are  stated  in  the  sentences  them- 
selves, unless  we  can  collect  that  the  ship  was  condenmed  as 
prize  because  she  was  not  a  Danish  ship,  those  sentences  are  not 
conclusive  on  this  question  between  the  litigating  parties.  The 
question  in  this  case  is,  Whether  or  not  the  ship  was  Danish  ? 
In  looking  through  these  sentences  of  condemnation,  I  do  not 
find  that  she  was  condemned  as  not  being  Danish,  or  for  not 
having  those  documents  that  the  law  of  nations  or  particular 
treaties  between  the  respective  countries  require  to  evidence  her 
to  be  a  Danish  or  a  neutral  ship.  The  sentences  in  France, 
whether  right  or  wrong,  are  conclusive  on  the  question  of  prize ; 
and  therefore  if  the  question  here  had  been,  Whether  or  not  the 
ship  had  been  captured  as  prize?  those  sentences  would  have 
been  conclusive :  but  that  is  not  the  question  here ;  the  only 
question  here  being.  Whether  or  not  this  were  a  neutral  ship  at 
the  time  of  the  capture  ?  I  admit,  that  in  order  to  comply  with 
♦441  ]  the  *  warranty  of  neutrality,  it  was  necessary  not  only  that  the 
ship  should  be  a  neutral  ship,  but  also  that  she  should  be  pro- 
perly documented,  and  should  be  navigated  in  such  a  manner  as 
to  be  entitled  to  the  benefits  of  neutral  ships.  But  here  the  ship 
was  condemned  for  non-compliance  with  the  ordinances  of  one 
belligerent  power,  to  which  it  does  not  appear  that  Denmark 
ever  consented.  Then  the  question  is,  Whether  a  sentence, 
appearing  on  the  face  of  it  to  have  been  given  on  that  ground, 
ought  to  preclude  the  plaintiff  from  shewing  that  in  point  of  fac 
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the  ship  was  a  Danish  ship  ?  As  it  does  not  appear  in  the  sen-  follabd 
tence  that  the  ship  was  condemned  as  not  being  a  Danish  ship,  ^^ll. 
I  think  it  is  competent  to  the  parties  to  go  into  proof  of  that  fact. 
Without  repeating  the  authorities  that  have  been  referred  to  in 
sapport  of  our  opinion,  I  think  that  the  conclusion  from  them  all 
is  this :  That  the  sentence  of  a  foreign  court  is  conclusive  on 
that  point  that  it  professes  to  decide  ;  if  it  be  a  general  sentence 
of  condemnation,  without  assigning  any  reason,  the  courts  here 
will  consider  that  it  proceeded  on  the  ground  of  the  ship's 
being  the  property  of  an  enemy  ;  but  if  the  sentence  itself  pro- 
fess to  be  made  on  pctrticular  grounds,  and  they  are  set  forth 
in  the  sentence,  and  appear  not  to  warrant  the  condemnation  ^ 
then  the  sentence  is  not  conclusive  as  to  those  facts.  Therefore 
as  the  sentences  of  condemnation  in  this  case  profess  to  be  made 
on  an  ordinance  of  France,  to  which  Denmark  is  no  party,  they 
do  not  falsify  the  warranty  of  neutraUty  as  between  the  parties 
to  this  cause,  though  they  may  justify  the  courts  abroad  in  con- 
demning the  ship  as  prize.  If  the  question  here  had  been. 
Whether  or  not  the  ship  had  been  prize  ?  the  sentences  abroad 
would  have  been  conclusive ;  but  the  question  here  being  only, 
Whether  or  not  the  ship  were  neutral  ?  those  sentences  are  not 

conclusive  on  that  point,  f 

Postea  to  the  plaintiff. 


A  similar  case,  Helstrom  v.  Rhodes,  standing  in  the  paper  at 
the  same  time,  received  a  similar  decision  without  argument. 
Wigley,  who  was  to  have  argued  this  case,  mentioned  that  of 
De  Souza  v.  Ewer,  Guildhall  Sittings  after  Hil.  1789,  (Park, 
Insor.  861,  4th  edit.),  as  a  direct  authority  for  the  defendant ; 
but  Lord  Kenyon  said  that  that  case  came  before  him  at  Guild- 
hall very  soon  after  he  came  on  the  bench,  when  he  was  not  so 
conversant  in  questions  of , this  kind  as  he  was  now  ;  that  he  was 
satisfied  he  was  mistaken  in  that  decision ;  and  consequently 
that  it  could  no  longer  be  considered  as  any  authority,  t 

t  Compare,  upon  the  effect  of  a  X  In  another  case,  ^irc/v.^pp/e^cm 

judgment  in  rem  upon  the  matter  in  reported  in  the  same  volume  (8  T.  E. 

point,  Castriqite  v.  Imrte  (H.  L.  1870)  562,  p.  468,  poH),  the  Court  followed 

L.  B.  4  H.  L.  414,  39  L.  J.  C.  P.  350,  their  own  judgment,  pronounced  in 

23  li.  T.  48--B.  C.  the  abovecaeeof  FoUardy,  fie//.— E.  C. 
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1800.       BURGH  AND  Others,   Assignees   of   R    WHEELER^ 
^—'  A  Bankrupt,  v.  PRESTON. 

[  483  ]  (8  T.  B,  483—486.) 

A  bond  was  ooziditioned  that  the  obligor  ahould  indemnify  the  obligee 
from  all  the  sums  the  latter  should  pay,  or  be  liable  to  pay,  on  the 
obligor's  aooount ;  and  before  the  execution  of  the  bond  a  memorandum 
was  thereon  indorsed,  that  the  obligee  *'  hath  given  an  undertaking  not 
to  sue  upon  the  bond  until  after  the  obligor's  death; "  held  that  this 
memorandum  was  to  be  taken  as  part  of  the  condition ;  and  made  the 
bond  in  effect  payable  only  by  the  representatiTes  of  the  obligor  after 
his  death. 

This  was  an  action  of  debt  on  two  bonds  given  by  the  defen- 
dant to  the  bankrupt ;  the  one  dated  the  8th  of  January,  1790, 
in  the  penal  sum  of  10,000Z. ;  the  other  dated  September  16th, 
I  '484  ]  1791,  in  the  sum  of  20,000Z.  The  defendant  craved  oyer  *of  the 
condition  of  the  first  bond,  'Vand  memorandum  annexed  and 
subscribed  to  the  said  writing  obligatory."  The  condition  was, 
that  the  defendant  should  pay  to  Wheeler  all  such  sums  as 
Wheeler  had  advanced  or  paid  for  or  on  account,  or  was  liable  to 
pay  for  or  on  account  of  the  defendant,  or  should  at  any  time 
thereafter  pay  or  be  liable  to  pay  for  or  on  account  of  the  defen- 
dant, by  reason  or  means  of  the  defendant  having  drawn,  or 
thereafter  drawing  any  bill  of  exchange  upon  Wheeler,  &c.  The 
memorandum  was  this :  *^  The  before-named  B.  Wheeler  hath 
given  an  undertaking  not  to  bring  any  action  or  suit  upon  the 
before- written  bond,  or  assign  the  same  until  after  the  death  of 
the  said  B.  Preston."  The  defendant  then  craved  oyer  of  the 
condition  of  the  second  bond  and  memorandum,  which  were  of 
the  same  kind  ;  and  then  pleaded,  that  the  memorandum  to  the 
first  bond  was  written,  annexed,  and  subscribed  to  the  bond 
before  the  sealing  and  delivery  thereof  by  him  the  said  defen- 
dant ;  and  that  the  defendant  is  still  living :  he  also  pleaded  in 
the  same  way  respecting  the  oiher  memorandum,  &c.  To  this 
plea  there  was  a  general  demurrer,  and  joinder  in  demurrer. 

Giles,  in  support  of  the  demurrer,!  admitted,  that  if  the 

t  This  case  was  argued  on  a  prior  day  in  this  Term. 


1800.    E.  B.    8  T.  B.  484r-485.  41 1 

memorandam,  written  before  the  execution  of  the  bond,  were       Bumh 

mm 

intended  by  the  parides  to  be  taken  as  part  of  the  condition  of  it,  pbbotor. 
the  case  of  Broke  v.  Smith  t  was  decisive  that  it  might  be  pleaded 
as  such,  notwithstanding  what  is  said  in  Bro.  Abr.  tit.  "  Faites," 
pi.  72;  &  2  Eol.  Abr.  "Faites,"  G.  pi.  8.  But  he  contended 
that  this  memorandum  was  not. intended  to  make  part  of  the 
deed.  It  is  merely  a  memorandum  of  something  which  had 
before  that  time  been  agreed  upon ;  but  it  is  not  the  agreement 
itself.  The  words  are,  that  Wheeler  ''hath  given  an  under- 
taking ;  "  clearly  referring  to  some  other  prior  agreement.  The 
agreement  itself  should  have  been  set  forth,  in  order  that  the 
C!oart  might  put  a  legal  construction  upon  it,  as  connected  with 
the  condition  of  the  bond :  it  does  not,  therefore,  even  amount  to 
a  covenant  not  to  sue.  But  taking  it  to  be  in  effect  a  covenant 
not  to  sue,  it  cannot  be  pleaded  as  a  release  in  bar  of  the  action  ; 
bat  the  breach  of  it  is  a  substantive  ground  of  action  in  itself. 
It  is  true  that  a  covenant  by  an  obligee  not  to  sue  his  obligor  at 
all  will  enure  as  a  release,  and  may  be  pleaded  in  bar  of  an  action 
on  the  bond,  in  order  to  avoid  a  circuity  of  action ;  as  was 
agreed  in  Smith  v.  Mapleback,l  and  Dean  v.  Newhall,^  But  that 
only  holds  *good  where  the  covenant  not  to  sue  is  co-extensive  [  ♦iss  ] 
with  the  right  of  suing,  and  not  where  such  covenant  not  to  sue  is 
only  for  a  limited  time,  as  in  Ayliffe  v.  Scrimshire.ll  Now  this  is 
an  agreement  of  that  kind  ;  for  at  most  it  is  only  an  undertaking 
not  to  sue  upon  or  assign  the  bond  during  Preston's  life.  But 
even  taking  the  memorandum  to  be  part  of  the  condition,  this 
action,  which  is  brought  by  the  assignees  and  not  by  the  bank- 
rupt himself,  is  no  breach  of  it ;  for  it  is  only  a  personal  contract, 
and  he  has  no  control  over  the  assignees.  Bro.  Abr.  tit.  *'  Con- 
science," pi.  1.  And  here  too  the  condition  was  not  broken  until 
after  the  bankruptcy.  (Lord  Eenyon,  Ch.  J.  said  it  was  clear 
that  the  assignees  must  take  the  bankrupt's  property,  subject  to 
all  his  legal  contracts  and  equities.) 

Dickens  J  for  the  defendant : 
The  memorandum  must  be  taken  to  be  part  of  the  condition, 

t  Moor.  679.  S  8  T.  B.  168. 

}  1  B.  B.  247,  1  T.  B.  446.  ||  1  Show,  46. 

B.R. — VOL.  V.  SB 


418  1800.    E.  B.    8  T.  B.  485—486. 

BuBOH      and  incorporated  into  it.    This  was  decided  in  Broke  y.  Smith ;  t 

mm 

Pbb^on.  and  must  have  been  taken  for  granted  in  Steadman  v.  Purchase^  X 
otherwise  no  notice  could  have  been  taken  of  the  memorandum  as 
a  separate  instrument  for  want  of  a  stamp,  and  because  it  was 
not  signed  by  the  parties.  As  to  the  words  "  hath  given/'  &c. 
those  are  common  words  of  grant  in  all  conveyances,  and  are  not 
taken  in  a  retrospective  sense.  The  effect  of  the  memorandum 
is  not  to  destroy  the  condition  of  the  bond  as  first  expressed,  but 
to  explain  it.  It  is  only  a  stipulation  not  to  take  advantage  of  it 
during  the  lifetime  of  the  obligee.  It  operates,  however,  as  a 
release  during  that  period,  according  to  the  doctrine  in  Lacy  v. 
Kina8ton^%  and  may  consequently  be  pleaded  in  bar. 

OileSy  in  reply,  said  that  the  memorandum  was  repugnant 
to  the  condition  before  expressed  in  the  bond ;  that  the  two 
could  not  stand  together ;  and  that  the  defendant  himself  had 
pleaded  it  as  a  separate  instrument. 

Cur.  adv.  wlL 

LoBD  Kenton,  Ch.  J.  now  delivered  the  opinion  of  the  Court : 

After  stating  the  case,  his  Lordship  proceeded  thus: — The 
question  is,  What  is  the  effect  of  this  memorandum  ?  and  we  are 
of  opinion,  that  it  was  the  intention  of  the  parties  that  this 
should  be  taken  as  part  of  the  condition  of  the  bond.  It  is  like 
the  common  case  of  a  condition  annexed  to  an  obligation  to 
postpone  the  payment  for  a  certain  time ;  the  bond  is  given  for  a 
[  HBS  ]  certain  sum,  but  with  a  condition  that,  if  before  such  a  *day  the 
obligor  pay  such  a  sum,  either  by  instalments  or  as  a  gross  sum, 
then  the  bond  shall  be  void.  In  this  case  the  question  is  only. 
What  was  the  intention  of  these  parties  ?  and  it  appears  to  us 
that  they  intended  that  the  obligor  should  not  be  called  upon  to 
pay  this  money  during  his  lifetime,  but  that  the  payment  should 
be  deferred  until  after  his  death,  and  then  be  made  by  his  exe- 
cutors ;  and  there  is  nothing  illegal  in  such  a  contract.  If  this 
had  been  a  covenant  not  to  sue  at  all,  it  would  have  operated  as 
a  release ;  and  the  debt,  once  released,  would  have  been  gone  for 
ever.    This  is  not  like  some  of  the  cases  in  the  books,  where 

t  Moor.  679.  J  6  T.  E.  737.  §  1  Ld.  Bay.  090. 
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there  was  a  collateral  agreement  (in  a  different  deed)  not  to  sue,  btooh 
in  which  the  courts  have  said  that  the  party  must  resort  to  his^  pbbbtok. 
agreement  and  cannot  plead  it  as  a  release ;  for  here  the  memo* 
randnm  was  annexed  to,  and  was  subscribed  before  the  execution 
of  the  bond ;  and  our  decision  is  fully  warranted  by  the  case 
cited  from  Moor.  679 :  there  the  question  was,  Whether  or  not  a 
monorandum  indorsed  on  a  bond  before  the  execution  of  it, 
should  be  considered  as  explanatory  of  the  intention  of  the 
parties  respecting  the  operation  of  the  condition  ?  Popham,  J. 
was  clearly  of  opinion  that  it  should,  it  being  a  contemporary  act ; 
and  though  some  of  the  Judges  at  first  doubted  of  this,  the^ 
afterwards  agreed  in  opinion  with  Pophah.  In  this  case  there- 
fore we  are  of  opinion  that  the  parties  intended  that  it  should 
not  be  in  the  power  of  the  obligee  to  enforce  payment  of  the 
bond  from  the  obligor  during  the  lifetime  of  the  latter,  but  that 
payment  should  be  made  by  the  executors  of  the  obligor  after- 
wards;   and    consequently   the   defendant   is   entitled  to  the 

judgment  of  the  Court. 

Judgment  for  the  defendant. 


BLAKE  V.  FOSTER  isoo. 

(S  T.  E.  487—496.)  J^W^l 

To  an  action  by  a  leasor  for  a  breach  of  covenant  on  an  indenture  of  r  437  1 
lease  in  not  repairing,  Ac.  the  leeaee  cannot  plead  in  bar  that  the  lessor 
had  only  an  eqnitable  estate  in  the  premisee ;  for  that  is  tantamount  to 
a  plea  of  nil  Tuibuit  in  tenementia.  But  the  lessee  is  not  estopped  from 
shewing  that  the  lessor  was  only  seised  in  right  of  his  wife  for  her  life, 
and  that  she  died  before  the  oovenant  broken,  because  an  interest  passed 
by  the  lease. 

This  was  an  action  of  covenant  on  an  indenture,  dated  May 

16th,  1778,  by  which  Blake  and  Sarah  his  wife  demised  certain 

tenements  to  the  defendant  for  twenty-one  years  from  Lady-Day 

then  last,  and  in  which  the  defendant  covenanted  to  repair,  &c. 

The  breach  assigned  was,  not  repairing.    The  defendant  (besides 

pleading  turn  e$t  factum,  and  that  he  did  repair,  &c.  on  which 

issues  were  taken)  pleaded,  thirdly.  That  before  the  making  of 

the  indenture,  to  wit,  on  the  23rd  of  June,  1768,  T.  Woodward 

being  seised  in  fee  of  the  demised  premises,  by  will  devised  the 

B  1  2 
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Blaxx      same  to  C.  Enowles  and  B.  Trowbridge,  and  their  heirs  for  ever, 
FoBTEB.      to  the  use  of  them  and  their  heirs,  upon  certain  trusts  therein 
particularly  menti6ned,  and,  amongst  others,  upon  trust,  that 
they  and  the  survivor  of  them,  and  the  heirs  of  such  survivor, 
should  from  time  to  time,  during  the  life  of  the  said  Sarah,  the 
wife  of  the  said  Henry,  pay  the  rents,  issues,  and  profits  thereof 
(subject  as  therein  mentioned)  to  the  said  Sarah  and  her  assigns, 
[  •488  ]      or  otherwise  permit  and  suffer  her  *and  them  to  receive  and  take 
the  same  to  and  for  her  and  their  own  use  and  benefit,  and  after 
her  decease  upon  certain  other  trusts  therein  particularly  men- 
tioned ;  by  virtue  of  which  devise  Knowles  and  Trowbridge,  after 
the  decease  of  Woodward  and  before  the  making  of  the  indenture, 
to  wit,  on,  &c.  entered,  &c.  and  became  and  were  seised  thereof, 
upon  the  trusts  in  the  said  will  mentioned;   whereupon   the 
plaintiff  and  Sarah  his  wife,  in  right  of  the  wife,  became  and 
were  entitled  to  the  rents,  issues,  and  profits  of  the  said  premises 
under  and  by  virtue  of  the    said  devise;   and  being  so  en- 
titled, they  the  plaintiff  and  Sarah  his  wife,  in  right  of  the  wife, 
made  the  said  indenture ;  that  after  the  making  of  the  indenture, 
and  before  the  expiration  of  the  term,  to  wit,  on  the  1st  of  Jan- 
uary, 1790,  Sarah,  the  plaintiffs  wife,  died;   whereupon  the 
indenture  and  the  term  thereby  created,  and  the  said  estate  and 
interest  of  the  plaintiff  in  the  demised  premises  ceased  and 
became,  and  were  wholly  void,  ended,  and  determined ;  averring 
that  the  demised  messuages,  &c.  did  not  become  nor  were  ruinous, 
&;c.  at  any  time  during  the  life  of  Sarah,  the  plaintiffs  wife. 
The  defendant  in  another  plea,  pleaded.  That  before  and  at  the 
time  of  making  the  indenture,  the  plaintiff  and  his  wife,  in  right 
of  his  wife,  were  seised  in  their  demesne  as  of  freehold,  to  wit, 
for  and  during  the  life  of  the  said  Sarah,  of  and  in  the  demised 
premises ;  that  after  the  making  of  the  indenture,  and  before  the 
expiration  of  the  term,  to  wit,  on  the  1st  of  January,  1790,  Sarah 
(the  plaintiffs  wife)  died,  whereupon  the  indenture  and  the  term 
thereby  created,  and  the  estate  and  interest  of  the  plaintiff  of  and 
in  the  demised  premises,  ceased  and  became  and  were  wholly 
void,  ended,  and  determined. 

To  the  third  plea,  the  plaintiff  demurred,  and  assigned  for 
causes  of  demurrer,  that  it  is  not  admitted  by  the  said  plea  that 
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either  the  husband  or  'wife  had  any  estate  in  the  demised  pre-  blakb 
mises,  at  or  after  the  making  of  the  said  indenture,  nor  that  any  fobtxb. 
estate  or  interest  passed  either  from  the  husband  or  the  wife  by 
the  said  indenture ;  that  it  is  not  alleged  by  that  plea  that  the 
husband  had  not  any  estate  of  his  own  in  the  demised  premises, 
at  or  after  the  making  of  the  demise.  He  also  demurred 
specially  to  the  fourth  plea  for  these  causes,  that  it  is  not  alleged 
or  shewn  by  that  plea  how  or  in  what  manner  the  husband  and 
wife,  in  right  of  the  wife,  became  entitled  to  the  demised  pre- 
mises for  the  life  of  the  wife,  nor  how  their  title  commenced ; 
that  the  defendant  by  this  plea  attempted  to  plead  a  particular 
estate  or  title,  without  shewing  the  commencement  of  *it ;  and  [  *489  ] 
that  the  defendant  has  not  by  this  plea  alleged  or  shewn  that  the 
husband  had  not  any  estate  of  his  own  in  the  demised  premises, 
at  or  after  the  making  of  the  demise,  nor  admitted  nor  denied 
that  any  estate  or  interest  passed  from  the  husband  by  the  said 
indenture. 

■ 

Abbott  in  support  of  the  demurrer  : 

The  defendant,  by  his  third  and  fourth  pleas,  contends.  That 
though  he  has  enjoyed  the  premises  demised  to  him  by  the 
plaintiff  during  the  whole  term,  yet  he  is  not  bound  to  keep  them 
in  repair,  because  the  lessor,  whose  title  he  controverts,  had  no 
authority  to  lease  them,  apd  cannot  now  enforce  the  covenant. 
The  general  rule  is  clear,  That  a  tenant  holding  by  indenture  is 
estopped  to  plead  to  an  action  on  his  covenant,  that  his  landlord 
nil  habuit  in  tenementis.  Now,  the  first  special  plea  amounts  in 
substance  to  the  same  thing ;  for  the  bar  therein  insisted  on  is, 
that  the  lessors  had  only  an  equitable  interest  in  the  premises, 
and  consequently  no  power  to  lease.  *  *  It  will  be  argued,  [  490  ] 
That  by  the  last  of  the  special  pleas,  it  is  admitted  that  an 
interest  passed  ;  and  so  there  could  be  no  estoppel.  Such  a  dis- 
tinction is  indeed  mentioned  in  Co.  Lit.  45,  a ;  but  no  reasons 
are  stated  for  it ;  and,  on  the  contrary,  it  is  said  in  other  books, 
that  no  good  reason  can  be  given  for  it.  The  same  doctrine  is 
alluded  to  in  1  Yentr.  358  ;  where  it  is  said.  That  if  a  lessee  for 
ten  years  make  a  lease  for  twenty  years,  and  afterwards  pur- 
chase the  reversion,  it  is  good  for  ten  years ;  but  shall  not  bind 
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blakx  Tii'ni  for  the  residae,  because  he  had  no  more  interest  in  him  at 
Foster,  the  time  than  for  the  ten  years.  But  Bac.  Abr.  192,  referring 
to  this  case,  adds  a  qtuere,  becaase  the  reason  does  not  seem 
satisfactory :  and  in  the  case  in  Yentris,  Pemberton,  Gh.  J.  said, 
r  *49i  ]  That  the  difference  was  where  *the  party  making  the  estate  has 
a  legal  estate,  and  where  a  defeasible  estate  only :  for,  in  the 
latter,  a  lease  may  work  by  estoppel,  though  an  interest  passed, 
so  long  as  the  estate  out  of  which  the  lease  was  derived  remained 
undefeated.  Now  here  the  entry  of  the  heir  was  necessary,  in 
order  to  defeat  the  lease.  What  is  said  in  Co.  Lit.  45,  a,  was 
probably  taken  from  the  case  in  Moor.  20,  as  said  by  three 
Judges  :  but  the  report  in  Dal.  26,  is  more  full ;  and  there  it  is 
stated,  That  if  a  lessee  for  life  lease  for  years,  and  afterwards 
purchase  the  reversion,  and  die  within  the  term,  the  heir  in  re- 
version may  confess  and  avoid  the  lease ;  but  it  does  not  follow 
from  thence  that  the  lessee  might ;  and  besides,  it  was  not  an 
adjudged  case,  for  it  is  put  under  a  nota.  At  all  events,  how- 
ever, an  estate  which  a  man  has  jure  uxoris^  is  very  different 
from  an  estate  in  his  own  right  pour  autre  vie ;  for  the  former 
derives  its  force  from  her  estate,  and  his  controlling  power  over 
it ;  and  he  has  no  more  interest  in  the  estate  than  a  stranger. 
It  is  the  lease  of  the  wife  alone,  and  therefore  operates  against 
the  husband  by  estoppel  only ;  and  consequently  against  the 
lessee  in  equal  degree.    *    * 

[After  hearing  Jervis  contra,  and  Abbott  in  reply,  the  C!ourt 
took  time  to  consider,  f ] 

[  495  ]      Grose,  J.  now  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  covenant,  in  which  the  plaintiff  declares 
on  a  breach  of  covenant,  contained  in  a  lease  of  premises  for 
twenty-one  years,  made  by  himself  and  his  wife,  in  the  lifetime 
of  the  wife,  under  which  the  defendant  has  occupied  during  the 
whole  term.  The  breach  assigned  is,  That  the  defendant  has 
not,  pursuant  to  the  covenant,  repaired  the  premises  which  were, 
during  the  term,  ruinous  and  out  of  repair,  and  were  so  at  the 
expiration  of  it.    To  this  the  defendant  has  pleaded  several 

t  Lord  Kenyon,  Gh.  J.  was  absent,  through  indisposition,  on  the  day  when 
this  case  was  argaed. 
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pleas,  the  two  first  of  which  conclude  to  the  country ;  and  the  Blakb 
question  here  arises  on  the  third  and  fourth  pleas,  to  which  fostex. 
there  are  demurrers.  The  third  plea  states  that,  before  the  date 
of  the  lease,  Thomas  Woodward,  being  seised  in  fee  of  the  pre- 
mises, devised  them  to  trustees  and  their  heirs,  to  the  use  of 
them  and  their  heirs,  in  trust  that  they  should  from  time  to  time, 
during  the  life  of  the  wife,  pay  the  rents  to  her,  or  permit  her  to 
receive  them,  to  her  own  use  and  benefit ; — that  thereupon  the 
husband  and  wife,  in  right  of  the  wife,  became  entitled  to  the 
rents ;  and,  being  so  entitled,  made  the  indenture :  that,  before 
the  expiration  of  the  lease,  the  wife  died,  whereupon  the  said 
term  ceased  and  ended ;  and  that  the  premises  were  not  out  of 
repair  during  the  lifetime  of  the  wife.  The  causes  of  demurrer 
assigned  to  this  plea  are,  that  it  does  not  *admit  that  the  plain-  [  *496  j 
tiff  or  his  wife  had  any  estate  in  the  premises  at  the  time  of  the 
making  of  the  indenture,  or  that  any  thing  passed  from  either  of 
them  by  that  indenture.  The  fourth  plea  varies  from  the  third, 
and  states.  That  the  husband  and  wife,  in  right  of  the  wife,  was 
seised  in  their  demesne  as  of  freehold  for  her  life,  with  the  like 
conclusion  to  this  plea  as  to  the  third.    The  cause  of  demurrer  '* 

shewn  to  this  plea  is,  That  the  defendant  has  alleged  a  life  estate 
in  the  wife,  without  shewing  the  commencement  of  it ; — and  this 
was  the  principal  question  we  wished  to  look  into.  The  general 
ground  of  demurrer  on  which  the  plaintiff  proceeds  as  to  both 
these  pleas  is,  that  the  plaintiff  is  estopped  by  the  indenture 
from  so  pleading,  according  to  the  rule  in  Co.  Lit.  47,  b ;  to 
which  it  is  answered  by  the  defendant.  That  according  to  the 
authority  of  the  same  book,  where  an  interest  passes,  which  is 
determined,  there  is  no  estoppel.  The  latter  rule  the  counsel  for 
the  plaintiff  has  endeavoured  to  impeach.  If  this  case  stood  on 
the  third  plea  only,  it  could  not  be  necessary  to  consider  that 
question,  which  can  only  arise  where  it  shall  appear  that  some 
legal  interest  passed  by  the  indenture;  but,  according  to  the 
facts  disclosed  by  the  third  plea,  the  whole  fee,  both  the  posses- 
sion and  use,  passed  by  the  will  of  Thomas  Woodward  to  the 
trustees,  who  were  to  receive  and  pay  the  rents  and  profits  to  the 
wife,  it  being  the  testator's  object  to  create  a  trust  which  should 
place  the  estate  out  of   the    control    and  disposition  of  the 
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Blaxb  hasband ; — and  were  it  to  be  holden,  as  has  been  argued,  that  by 
FoBTEf,  virtue  of  the  statute  of  the  1  Bic.  UI.  c.  1,  the  plaintiff  could 
dispose  of  any  legal  interest  in  the  estate  so  devised,  it  would  in 
a  great  measure  destroy  that  system  of  trusts  by  which  real  pro- 
perty is  secured  to  women  during  their  coverture,  free  from  the 
control  of  their  husbands.  The  cases  which  were  cited  in  sup- 
port of  this  position  were  cases  of  uses,  which  would  be  executed 
by  the  statute  27  H.  YIII.  and  do  not  apply  to  a  trust  such  as 
that  created  in  favour  of  the  plaintiff's  wife.  We  are  therefore 
of  opinion  that  this  third  plea  is  no  bar  to  the  action. 

Abbott  then,  finding  that  the  Court  were  disposed  to  give 
judgment  against  the  plaintiff  on  the  fourth  tplea,  asked  leave  to 
amend,  by  striking  out  the  demurrer  to  that  plea,  and  replying 
specially:  whereupon 

The  Court  gave  leave  to  amend  accordingly. 


K.   B.  EASTER  TERM. 


1800.  THE  KING  v.   HAERISON  and  Company. 

May  3.  (8  T.  R.  508.) 

r  5Qg  1  A  oonviction  on  the  excise  laws  against  such  an  one  and  company 

cannot  be  supported. 

A  CONVICTION  on  the  excise  laws,  under  the  above  title,  and 
against  persons  so  described,  was  set  down  for  argument  in  the 
peremptory  paper ;  but  when  it  was  called  on, 

Lord  Kenyon,  Gh.  J.  said  : 

It  is  impossible  that  a  conviction  of  such  an  one  and  company 
can  be  supported.  It  is  a  mere  nullity  even  against  the  party 
named.  The  Court  are  bound  in  duty  to  take  care  that  sum- 
mary proceedings  before  magistrates  are  regularly  conducted, 

t  The  Court  were  prepared  to  oyeimle  the  formal  as  well  as  the  substantial 
objections  to  this  plea. 


1800.    K-  B.    8  T.  R.  608.  425 


whether  the  parties  object  to  them  or  not.    We  cannot  tell  upon     The  kiko 
the  face  of  this  proceeding  but  that  the  delinquency  of  Harrison's    Harbison. 
partners,  who  are  not  before  the  Court,  may  have  been  imputed 
to  him.     As  no  action  could  be  maintained  against  such  an  one 
and  company,  without  naming  all  the  parties,  so  neither  can  a 
conviction  be  sustained  in  this  form. 

Per  CuBiAM : 

Conviction  qtuishedA 

Wood  was  to  have  argued  in  support  of  the  conviction,  and 
Holroyd  against  it. 


JACKSON  AND  Another  v.  CHAENOCK  isoo. 

(8  T.  B.  509—615.)  '^®- 

If  A.  let  His  ship  to  B.  for  a  voyage,  engaging  to  keep  it  in  repair  during  [  &09  ] 
the  whole  time,  for  which  he  is  to  receive  freight  on  the  return  of  the 
ship ;  and  for  the  safety  of  the  ship  it  becomes  necessary  during  the 
voyage  to  put  into  a  port  to  refit ;  the  expense  of  refitting  must  be  borne 
entirely  by  A. ;  and  B.  is  not  liable  to  contribute  to  it  in  proportion  to 
his  interest  in  the  cargo,  as  for  a  general  average. 

Tms  was  an  action  of  covenant  on  a  charter-party  of  afi^eight- 
ment  of  the  Britannia,  on  a  voyage  from  London  to  Madras,  and 
from  thence  to  any  port  or  ports  in  the  East  Indies,  and  back 
again  to  the  port  of  London.  The  action  was  brought  for  8,297Z. 
12g.  for  freight,  and  for  1,440Z.  for  demurrage;  and  the  defen- 
dant having  pleaded,  the  cause  was  tried  at  the  sittings  after 
last  Michaehnas  Term,  at  Guildhall,  before  Lord  Eenyon,  when 
the  jury,  by  consent, -found  a  verdict  for  the  plaintiff,  damages 
15,0002.  subject  to  the  arbitration  of  three  merchants  as  to  the 
quantum,  and  the  opinion  of  this  Court  as  to  a  question  of  law, 
on  the  following  case : 

The  plaintiff,  Jackson,  was  owner  of  the  Britannia  in  1796 ; 
and  the  other  plaintiff  Stewart,  was  captain  of  the  same.  On 
the  19th  November,  1796,  Jackson  let  to  hire  the  ship  for  a 
voyage  from  London  to  Lidia  and  back  again,  to  the  defendant, 

t  Having  regard  to  Ord.  LXviiX  case  is  still  an  authority  in  regard  to 
of  B.  S.  C.  it  would  appear  that  this     criminal  proceedings. — B.  G. 
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Jackson  who  had  contracted  to  furnish  to  the  East  India  Company  extra 
Chabnook.  ships  for  their  trade.  The  ship  arrived  safely  at  Bengal.  On 
the  10th  of  December,  1797,  after  being  surveyed  by  the  East 
India  Company's  officers,  and  reported  sea-worthy,  she  left 
Bengal  laden  with  goods  by  the  East  India  Company,  to  whom 
the  ship  was  let  by  the  defendant.  On  the  22nd  of  the  same 
month,  it  was  discovered  that  she  had  sprung  a  leak,  and  which 
leak  gained  upon  the  ship,  notwithstanding  every  effort  of  the 
crew  to  keep  it  under.  A  consultation  was  holden  by  the  officers 
of  the  ship,  who  were  unanimously  of  opinion,  that  it  was 
necessary  for  the  common  safety,  that  the  ship  should  be 
lightened,  as  soon  as  possible,  of  spare  materials  and  part  of  the 
cargo,  which  were  thereupon  thrown  overboard ;  and  in  conse- 
quence of  the  ship  being  thus  lightened,  she  arrived  in  Table 
Bay,  at  the  Cape  of  Good  Hope,  on  the  16th  of  February,  1797. 
Immediately  on  her  arrival  at  the  Cape,  the  ship,  with  the  con- 
currence and  approbation  of  the  agents  for  all  parties,  was  sur- 
veyed, and  on  that  survey  it  was  found  that  she  could  not  pro- 
ceed to  England  without  being  repaired;  and  that  she  could 
not  be  repaired  without  having  her  cargo  taken  out.  A  ship 
called  the  Bombay  Castk  was  therefore  hired,  on  board  of  which 
the  cargo  was  placed  ;  and  the  Britannia  was  thereupon  re- 
paired. The  amount  of  the  repairs,  and  other  necessary  and 
incidental  charges  connected  with  the  repairs,  together  with  the 
expenses  of  maintaining  the  crew,  amounted  to  4,895Z.  48.  6d. 
As  soon  as  possible  the  cargo  was  reshipped,  and  the  ship  pro- 

[  *5io  ]  ceeded  *with  the  utmost  despatch  to  Saint  Helena,  in  her  way  to 
England ;  and  after  being  captured  and  recaptured  in  the  course 
of  her  voyage  from  thence  to  England,  she  arrived  safely  at  the 
port  of  London  on  the  5th  of  October,  1798,  and  there  landed 
and  delivered  what  remained  of  her  cargo  into  the  Company's 
warehouses.     "  The  question  for  the  opinion  of  the  Court  arises 

[  *5ii  ]      solely  on  the  construction  of  the  charter-party, t  and  *is,  Whether 

t  A  copy  of  the  charter-party  was  tons  at  the  least,  and  that  she  shall 

annexed  to  the  case.    The  following  forthwith  be  equipped  and  stored  in 

articles  were  those  referred  to  in  the  all  things  fit  for  such  voyage,  and  to 

argument :  Art.  2.   **  The  said  owner  the  satisfaction  of  the  said  B.  Char- 

and  master  engage  and  agree  that  nock;   and  both  at  her   departure 

the  said  ship  ia  of  the  burden  of  384  outwards  and  homewards,  and  also 
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or  not  the  defendant  be  only  liable  to  such  general  average  as 
arises  on  the  goods  thrown  overboard,  or  also  to  general  average 
on  the  repairs  and  other  expenses  at  the  Cape  of  Good  Hope  ? 


Jacksok 

V, 

Chabnock. 


during  the  whole  of  the  said  voyage, 
flhall  have  a  proper  and  suffident 
quantity  of  ballast  on  board  to  navi- 
gate her  with  the  utmost  safety ; 
and  a  sufficient  quantity  of  dunnage 
to  be  provided  at  the  owner's  expense, 
to  preserve  the  cargo  from  damage ; 
and  shall  be  kept  strong,  tight,  and 
well  and  sufficiently  victualled, 
tackled,  and  apparelled,  and  com- 
pletely furnished  with  all  proper  and 
necessary  stores,  and  shall  be 
manned,"  &c.  Ari  oth.  **  Upon 
the  said  ship's  having  completed  her 
outward  voyage,  and  the  discharge 
of  her  cargo,  and  having  arrived  at 
her  loading  port  in  India,  the  said 
B.  Ghamock,  or  his  assigns,  shall 
forthwith  survey  or  cause  the  ship  to 
be  sorveyed,  and  such  repairs, 
fittings,  and  things  as  shall  on  such 
survey  be  deemed  necessary  or  proper 
for  a  homeward  voyage  with  a  cargo 
of  East  India  or  other  goods  shall  be 
forHiwith  done,  supplied,  and  fur- 
nished at  the  owner's  expense ;  and 
80  soon  as  the  said  ship  shall  be 
put  in  fit  and  proper  condition  for 
such  homeward  voyage,  then  the 
said  B.  Chamock  or  his  assigns,  or 
his  or  their  agents  or  servants,  shall 
forthwith  load,  &c.  &c.  but  no  de- 
muzrage  shall  in  any  case  grow  due, 
nor  shall  any  lay  day  be  reckoned 
during  such  time  as  the  ship  is  out 
of  repair."  Art.  6th.  *'  The  quan- 
tity of  goods  which  the  ship  can 
tike  on  board  and  bring  home,  &c. 
and  the  condition  of  the  ship  as  to 
tackle,  stores,  and  repairs,  shall  be 
determined  by  the  person  or  persons 
appointed  by  the  £.  I.  Company  for 
such  like  purposes,  whose  opinions 
diaU  be  binding  and  conclusive 
between  the  said  parties.  And  the 
certificate  of  such  person  or  persons, 


or  an  authentic  copy  thereof,  shall 
be  deemed  and  taken  as  full  evidence 
of  such  opinion."  Art.  7th.  **The 
ship,  as  soon  as  she  shall  have 
received  her  homeward  lading  and 
despatches,  and  not  before,  shall 
depart  and  set  sail  (wind  and  weather 
permitting)  and  shall  return  directly 
without  any  deviation,  unavoidable 
dangers  of  the  seas  excepted,  to  the 
port  of  London,  &c  and  upon  such  dis- 
charge being  completed,  the  said  ship 
shall  finish  her  intended  voyage." 
Art.  10th.  '*  The  said  E.  Chamock 
and  his  assigns,  his  and  their  agents 
and  servants  both  in  England  and 
abroad,  shall  have  free  liberty  at  all 
times  during  the  said  ship's  whole 
intended  voyage,  and  until  her  final 
unlading  and  discharge,  to  repair 
and  maintain,  or  send  one  person 
on  board ;  and  for  that  purpose  the 
ship,  upon  proper  usual  or  known 
signals  being  made  to  her,  shall  lay 
to,  if  sailing,  and  wait  till  such 
person  or  persons  come  on  board; 
and  the  said  master  shall  civilly 
treat  and  entertain  them  with 
reasonable  and  convenient  food  and 
lodging  during  their  stay  at  the 
owner's  expense;  and  such  person 
or  persons  shall  and  may  take  a 
survey  of  the  ship  and  every  part 
thereof,  and  of  her  cargo,  ammuni- 
tion, furniture,  provisions,  and  stores, 
&c. ;  and  if  the  said  ship  shall  not  be 
sufficiently  victualled,  manned,  and 
armed,  or  if  anything  shall  be  de- 
ficient, wanting,  or  amiss,  the  said 
owner  or  master  shall  from  time  to 
time,  upon  reasonable  notice  given 
to  such  person  or  persons,  cause  the 
same  to  be  amended  and  supplied 
according  to  the  direction  of  such 
person  as  aforesaid.  And  if  upon 
such  survey  it  shaU  be  found  that 
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Jackson 

r. 

Chabnock. 


[  •"!  ] 


Reynolds  for  the  plaintifif : 

The  defendant  is  liable  to  general  average  for  the  whole  expenses. 
It  may  be  collected  from  all  the  writers  on  this  subject,  that  by 
a  general  average  is  meant  a  contribution  to  the  expenses  that 
are  necessarily  incurred  for  the  preservation  of  the  ship  and  cargo, 
in  consequence  of  losses  and  damages  accidentally  happening  at 
sea,  1  Mag.  Insur.  p.  64. ;  which  (among  others)  includes  all  that 


there  is  a  greater  quantity  of  goods 
in  the  said  ship  than  she  can  reason- 
ably carry  in  her,  so  as  to  be  free 
and  fit  to  sail  through  the  seas,  and 
capable  to  defend  herself,  and  let  all 
her  guns  be  clear,  in  such  cases  it 
shall  be  lawful  for  such  person  or 
persons  to  cause  the  ship  to  be 
lightened,  so  as  to  reduce  the  cargo 
to  such  a  degree  as  that  the  ship  can 
reasonably  carry  the  same  in  manner 
aforesaid."  Art.  18th.  **  If  any  of 
the  goods  or  merchandizes  laden  or 
put  on  board  the  said  ship  shall  be 
lost  or  not  delivered,  or  shall  be 
prejudiced,  wet,  or  damaged,  and  if 
the  owners  shall  not  be  able  to  prove 
to  the  satisfaction  of  the  said  R. 
Chamock  *or  his  assigns  that  the  said 
goods  have  been  lost,  prejudiced, 
wet,  or  damaged  through  unavoid- 
able accident  and  necessity,  then  it 
shall  be  deemed  that  the  said  goods 
have  been  lost  or  damaged  through 
the  default  of  the  master;  and  in 
such  case  the  owners  shall  pay  to 
the  said  B.  Chamock  or  his  assigns, 
the  full  prime  cost  of  such  goods  lost 
or  not  delivered,  and  an  addition  of 
30  per  cent,  thereon ;  and  if  the  said 
E.  Chamock  or  his  assigns  shall 
agree  to  receive  the  damaged  goods, 
then  the  owners  shall  make  good 
such  damage  as  any  of  the  said 
goods  may  have  received,  and  lose 
the  freight  thereof ;  and  if  the  said 
E.  Chamock  or  his  assigns,  shall 
refuse  to  receive  such  damaged  goods, 
then  the  owners  shall  take  the  same  to 
their  own  use,  and  pay  to  the  said  B. 


Chamock  or  his  assigns,  the  full 
invoice  price  thereof,  and  all  charges, 
customs,  and  duties  in  respect 
thereof,  and  30  per  cent,  upon  such 
price,  charges,  customs,  and  duties, 
besides  losing  the  freight  of  the  said 
goods;  hut  if  the  owners  shall  be 
able  to  prove  to  the  satisfaction  of 
the  said  R.  Chamock  or  his  assigns, 
that  the  said  goods  have  been  lost  or 
damaged  through  unavoidable  acci- 
dent and  necessity,  then  and  in 
such  case  they  sh^  suffer  no  loss, 
except  the  freight  and  their  propor- 
tion of  a  general  average,  in  respect 
of  any  goods  that  may  necessaiily 
perish  or  be  cast  overboard  for 
preservation  of  ship  or  cargo;  nor 
shall  the  owners  in  any  case  be 
chargeable  with  any  sum  of  money 
in  respect  of  loss  or  damage  exceed- 
ing the  amount  of  5/.  a  ton,  on  the 
ship's  registered  burden;  and  all 
payments  in  respect  of  loss  or 
damages  on  the  outward  cargo  shall 
be  made  in  London  and  not  in 
India,  and  that  notwithstanding  the 
said  ship  should  happen  to  be  lost  or 
never  arrive  at  London."  Art  22nd. 
'*  If  the  ship  shall  happen  to  be  lost 
before  her  discharge  and  the  final 
delivery  of  her  homeward  cargo,  the 
said  R.  Chamock  or  his  assigns  shall 
not  be  liable  to  pay  any  freight  or 
demurrage  for  the  ship  or  her  cargo, 
but  it  shall  and  may  be  lawful  to 
and  for  the  owners  notwitiistanding, 
to  retain  the  said  imprest-money  for 
their  own  use." 
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is  thrown  overboard  or  damaged  by  a  jettison  for  the  ship's     Jackbok 

safety,  and  charges  occasioned  by  any  unavoidable  accidents,    chabkock. 

Now  this  case  comes  within  that  definition.    The  damage  was 

accidental,  and  the  expenses  were  necessary  for  the  preservation 

of  the  whole  concern ;  and  then  it  becomes  a  general  average. 

In  2>a  Costa  V.  Neivnham,^  it  was  holden  that- when  a  ship  is 

obliged  to  put  into  port  for  the  benefit  of  the  whole  concern,  the 

charges  of  loading  and  unloading  the  cargo  and  taking  care  of  it, 

and  even  the  wages  and  provisions  of  the  workmen  hired  for  the 

repairs,  become  general  average  ;  and  in  that  case  a  passage  was 

cited  from  Beawes's  Lex  Mercatoria,  *to  shew  that  when  a  ship       [  *512  ] 

is  forced  by  a  storm  to  enter  a  port  to  repair  the  damage  she  has 

sustained,  if  she  cannot  continue  her  voyage  without  an  apparent 

risk  of  being  lost,  the  wages  and  victuals  of  the  crew  are  brought 

into  an  average,  with  all  the  charges  of  loading,  unloading, 

anchorage,    pilotage,   and    every   other    expense    incurred    by 

the  necessity.    Then  on  whom  is  this  general  contribution  to  be 

levied  ?    Justice  and  law  require  that  the  expenses  should  be 

borne  by  all  who  are  benefited  by  that  which  removes  the 

danger,  in  proportion  of  their  respective  interests  ;  by  the  owners 

of  the  ship,  of  the  freight,  and  of  the  cargo.    Here  the  defendant 

is  interested  in  the  cargo,  and  therefore  is  liable  in  proportion  to 

his  interest.    It  is  no  answer  on  the  part  of  the  defendant  to 

say,  that  by  the  eighteenth  article  of  the  charter-party  he  is 

made  expressly  liable  to  a  general  average  in  one  instance,  as 

furnishing  a  presumptive  argument  that  he  is  not  liable  in  any 

other ;  because  the  defendant,  being  liable  to  general  average 

both  on  principle  and  authority,  should  have  introduced  in  the 

charter-party  an  exemption  from  the  general  average  in  this 

instance,  if  he  had  intended  to  be  exempted.    In  Hotham  v.  The 

East  India  Company ,  I  Lord  Mansfield  said.  The  owners  were 

not  to  pay  for  the  damage  occasioned  by  the  storm,  the  act 

of  Crod  :  but  this  is  an  attempt  to  make  them  liable,  and  to  turn 

them  into  insurers  as  well  as  owners.    If  the  defendant  be  not 

liable  to  contribute  on  account  of  the  cargo,  the  whole  expense 

will  fall  on  the  plaintiff,  who  will  not  be  able  to  recover  it  from 

the  underwriters,  not  being  interested  in  the  cargo. 

t  2  T.  E.  407.  J  Dougl.  278. 
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Jackbon  Rous,  for  the  defendant : 

Charnock.  If  it  were  material  to  the  interest  of  the  defendant,  it  might 
be  contended  that  the  facts  here  stated  do  not  bring  this  case 
within  the  principle  relied  upon  by  the  plaintiffs  counsel ;  for  it 
does  not  appear  that  the  damage  to  the  ship  was  occasioned  by 
a  storm.  But  it  is  not  necessary  now  to  consider  what  is  the 
common  rule  respecting  general  average,  since  this  case  must 
depend  on  the  particular  contract  between  these  parties ;  by 
referring  to  which  it  will  appear  that  the  defendant  is  not  liable 
to  general  average.  This  is  not  a  general  charter-party  of 
affreightment,  where  the  interest  of  several  persons  are  trusted 
to  one ;  but  it  is  a  contract  by  which  one  person  let  the  ship  to 
another  for  a  certain  price,  to  be  paid  on  certain  events,  and  by 
the  terms  of  which  every  kind  of  repair  is  to  be  made  by  the 
[•61S]  owner.  By  the  second  article,  the  owners  *  engaged  that  the 
ship  should  be  ''in  all  things  fit  for  the  voyage,  both  at  her 
departure  outwards  and  homewards,  and  also  during  the  whole 
of  the  voyage,"  &c.  By  the  fifth,  the  defendant  was  to  have  the 
ship  surveyed  in  India  previous  to  her  return ;  and  the  repairs 
proper  for  the  homeward  voyage  were  to  be  done  "  at  the  owners' 
expense ; "  and,  by  the  22nd  Article,  the  defendant  was  not  to 
pay  freight  until  the  final  delivery  of  the  homeward  cargo,  even 
though  the  ship  were  lost.  From  every  part  of  the  contract  it 
may  be  collected,  That  it  was  the  intention  of  these  parties  that 
no  freight  was  to  be  paid,  unless  the  ship  returned  in  safety  ;  and 
that  all  expenses  of  repairs  were  to  be  borne  by  the  owners. 
The  only  exception  is  that  mentioned  in  the  18th  Article,  by 
which  it  is  provided,  That  in  the  event  of  the  goods  being  lost 
or  damaged  by  unavoidable  accident  and  necessity,  *'  the  owners 
should  suffer  no  loss,  except  the  freight  and  their  proportion  of 
a  general  average,  in  respect  of  any  goods  that  might  neces- 
sarily perish,  or  be  cast  overboard  for  the  preservation  of  the 
ship  or  cargo ; " — ^but  it  appears  that  these  expenses  were  incuired 
in  order  to  enable  the  plaintiffs  to  perform  their  part  of  the  con- 
tract, without  which  they  would  not  have  been  entitled  to  any- 
thing ;  and  therefore  there  is  no  ground  for  their  calling  on  the 
defendant  to  contribute  any  proportion  towards  the  repairs  and 
other  expenses  at  the  Cape  of  Good  Hope. 
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Reynolds  in  reply :  Jackbok 

Although  it  is  not  expressly  found  as  a  fact  that  this  damage  Chabnock. 
Traa  occasioned  by  a  storm,  it  evidently  appears  that  it  was  by  an 
unavoidable  accident,  which  brings  the  case  within  the  rule  of 
general  average.  According  to  the  defendant's  argument,  no  ques- 
tion respecting  general  average  would  ever  arise.  The  contracting 
parties  usually  provide  for  ordinary  cases,  as  in  this  instance ; 
but  such  contracts  not  applying  to  extraordinary  cases,  the 
common  rule  respecting  general  average  must  attach  here. 

LoED  Ebnton,  Gh.  J : 

The  meaning  of  a  general  average  has  for  a  long  time  been 
well  understood  in  the  commercial  world.  If,  in  the  hour  of 
danger,  masts  are  cut  away,  or  goods  are  thrown  overboard, 
those  who  are  benefited  by  the  preservation  of  the*  ship,  are  to 
contribute  to  the  general  loss  thereby  sustained,  in  proportion 
to  their  respective  interests ; — but,  in  this  case,  we  are  delivered 
from  all  consideration  respecting  a  general  average,  because 
we  are  called  upon  to  decide  on  the  particular  stipulations 
contained  in  this  charter-party.  Without  repeating  the  different 
passages  selected  by  the  defendant's  *  counsel,  I  am  satisfied  [  *514  ] 
that  the  intention  of  the  parties,  as  it  is  to  be  collected  from  the 
whole  instrument,  was,  That  the  ship  was  to  be  kept  in  repair, 
and  that  everything  that  was  necessary  to  enable  the  ship  to 
perform  her  voyage  was  to  be  provided  by  the  owners  of  the 
ship.  Therefore,  I  think,  that  the  expenses  that  were  incurred 
at  the  Cape  of  Good  Hope,  in  order  to  put  the  ship  in  a  condition 
to  complete  her  voyage,  ought  to  be  borne  by  the  plaintiffs. 

Gbosb,  J. : 

The  only  question  for  our  consideration  is  that  which  is  stated 
at  the  conclusion  of  the  case, — on  the  true  construction  of  this 
charter-party.  It  is  not  necessary  to  go  through  all  the  different 
articles  that  have  been  alluded  to :  it  seems  to  me  that  the  second 
is  a  guide  for  us  in  construing  this  instrument ;  for  by  that  it 
was  agreed  that  the  ship  should,  at  the  expense  of  the  owners, 
be  kept  strong  and  tight  during  the  whole  of  the  voyage.  The 
other  articles  also  shew  that  it  was  the  intention  of  the  parties 
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Jackson      that  the  defendant  should  not  bear  any  part  of  the  expense  of 

Mm 

Chabnock     keeping  the  ship  in  repair. 

Lawrence,  J. : 

This  is  not  a  question  of  general  average,  but  on  the  construc- 
tion of  this  charter-party;  namely,  Whether  or  not  all  the 
damages  done  to  the  ship  during  the  whole  voyage  were  to  be 
repaired  by  the  owners  ?  and  on  this  question  the  second,  tenth, 
and  twenty-second  articles  seem  decisive  against  the  plaintiffs. 
By  the  second  it  was  stipulated.  That  the  vessel  should,  ''at  her 
departure  outwards  and  homewards,  and  also  during  the  whole 
of  the  said  voyage,"  be  kept  strong  and  tight,  "  at  the  owners' 
expense."  By  the  tenth  it  is  particularly  provided.  That  the 
defendant  might,  at  any  time  during  the  voyage,  survey  the  ship  ; 
and,  if  anything  were  wanting  or  deficient,  the  owners  would 
supply  it.  Now,  on  her  arrival  at  the  Gape  of  Good  Hope 
something  was  wanting;  and  therefore  that  should  have  been 
supplied  at  the  expense  of  the  owners.  The  eighteenth  article 
also  affords  a  strong  argument  against  the  plaintiffs :  by  that  the 
parties  agreed  that,  in  case  any  of  the  goods  should  be  thrown 
overboard  for  the  preservation  of  the  ship  or  cargo,  the  defendant 
should  contribute  his  proportion  of  a  general  average  in  respect 
of  such  goods ;  and  that  shews  that  he  was  not  to  be  liable  to 
general  average  in  other  cases. 

Le  Blanc,  J. : 

This  question  depends  entirely  on  the  construction  of  the 
contract :  by  that,  the  ship  owners  engaged  that  they  would,  at 
their  expense,  keep  the  vessel  in  a  proper  state  of  repair  during 
[  ♦515  ]  the  whole  voyage ;  in  consideration  of  *  which,  they  were  to 
receive  freight  on  the  ship's  return.  In  the  course  of  the  voyage, 
certain  expenses  were  incurred  in  repairing  the  ship :  and,  the 
ship  having  been  repaired,  the  plaintiffs  were  enabled  to  bring 
home  the  cargo,  without  which  they  would  not  have  been  entitled 
to  their  freight ;  these  expenses  therefore,  caimot  be  thrown  on 
the  defendant,  but  must  be  borne  by  the  plaintiffs,  who  under- 
took to  do  the  repairs.  This  cannot  be  considered  as  a  case  of 
general  average. 
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Postea  to  ihe  plaintiffs^  sabject  as  above ;  and  the  defendant  Jacksoh 

not  to  bear  any  part  of  the  expenses  inourred  at  the  guarnock. 
Cape  of  Good  Hope. 


WATSON  V.  M^CULLTJM.  isoo. 

(8  T.  E.  620-521.)  Mayl2. 

The  Court  will  not  make  a  submission  to  an  award  a  rule  of  Court,         [  520  ] 
wbere  part  of  the  matter  agreed  to  be  referred  has  been  made  the  sub- 
ject of  an  indictment. 

Thb  plaintiff  having  preferred  an  indictment  against  the 
defendant  at  the  quarter  sessions  for  an  assault,  the  parties 
agreed  to  refer  all  matters  in  dispute  between  them,  and  entered 
into  general  bonds  of  arbitration,  in  which  it  was  agreed  that 
their  submission  should  be  made  a  rule  of  this  Court.  And 
now 

Lowes  moved  to  make  such  submission  a  rule  of  Court ;  but 

The  CouBT  thought  that  such  a  reference  could  not  compre- 
hend the  subject-matter  of  the  indictment,  so  as  to  be  made  a 
rule  of  Court;  and  that  the  words   '^ controversies,  suits,  or 
quarrels  "  *in  the  statute  9  (&  10  W.  HI.  c.  15^,  meant  only  civil       [  *52i  ] 
dispates  between  the  parties.    Therefore  they 

Refused  the  rule. 


B.B. ^VOL.  V.  F   F 
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1800. 

^^'-     NUNN  AND  LADBEOOKE,  Assignees  op  WILLIAM 
[  621  ]  WILSMOBE,  A  Bankrupt,  v.  MAET  WILSMOEE, 

Executrix  op  THOMAS  WILSMORE. 

(8  T.  R.  621-^31.) 

A  deed  of  tnist  conveyed  the  lease  of  ,a  farm,  and  all  the  grantor's 
effects,  and  all  debts  due  to  him,  to  trustees,  in  consideration  of  a  cer- 
tain sum  to  be  paid  to  him  by  one  of  the  trustees,  in  trust  to  dispose  of 
all  the  property,  and  out  of  the  produce  to  reimburse  the  trustee  the 
sum  advanced  by  him  to  the  grantor,  and  all  other  the  trustee's  demands 
upon  him,  and  tiien  to  pay  all  such  debts  as  were  justly  due  from  the 
grantor,  as  the  trustees  in  their  discretion  should  think  proper,  the 
surplus  to  be  holden  for  the  benefit  of  the  grantor's  wife  (whose 
property  the  bulk  of  it  originally  was)  as  a  separate  maintenance  for  her 
in  consequence  of  a  separation  between  them,  on  account  of  her 
husband's  ill  usage ;  held  that  such  deed  was  not  fraudulent  or  yoid  as 
against  creditors,  it  appearing  to  have  been  made  hond  fide  at  the  time, 
and  that  all  the  creditors  of  the  grantor  known  at  the  time  had,  upon 
application  to  the  trustees,  received  payment  of  their  debts. 

Assumpsit  for  money  had  and  received  by  the  defendant's 
testator  (in  one  count)  to  the  use  of  the  plaintiff  Nonn,  and  one 
William  Peart,  a  former  assignee,  since  deceased,  and  in  whose 
stead  the  plaintiff  Ladbrooke  was  afterwards  appointed ;  and  (in 
another  count)  to  the  use  of  the  present  assignees ;  and  also 
upon  the  account  stated  with  Nunn  and  Peart.  The  defendant 
pleaded,  Ist,  Non-assumpsit ;  2dly,  The  Statute  of  Limitations ; 
and,  8dly,  Plene  administravit ;  on  which  issues  were  joined.  At 
the  trial  before  Bulleb,  J.  at  the  last  assizes  for  Essex,  a  verdict 
was  taken  for  the  plaintiffs  for  157Z.  11«.  subject  to  the  opinion 
of  this  Court,  on  the  following  case : — 

The  bankrupt,  W.  Wilsmore,  being  a  trader  within  the  bank- 
rupt laws,  and  indebted  to  his  brother  Thomas,  the  defendant's 
deceased  husband,  in  800Z.  and  to  Samuel  Bullock  in  1802.  made 
a  bill  of  sale  of  his  effects,  dated  the  20th  of  July,  1792,  as  a 
security  for  those  debts.  The  effects  thus  assigned,  were  there- 
upon sold  by  Bullock,  who  retained  his  own  debt  out  of  the 
produce;  and  in  November,  1792,  paid  over  the  remainder 
(being  the  money  for  which  the  action  was  brought)  to  T. 
Wilsmore,  on  account  of  his  debt.    T.  Wilsmore  had  received  a 
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forhrne  of  about  1,8002.  with  the  defendsmt  his  wife  (his  own       Nuim 
property  having  been  about  2001,  only) ;  but  being  a  man  of  a    wilbmobe. 
dissipated  and  unsettled  turn,  had  contracted  a  number  of  debts. 
In  September,  1793,  he  and  the  defendant  agreed  to  separate, 
upon  the  terms  mentioned  in  the  following  indenture,  which  was 
executed  on  the  day  it  bears  date ;  and  the  sum  of  2001.  therein 
mentioned  was  then  advanced  to  him  by  W.  Harvey  one  of  the 
trustees.    By  indenture,  dated  the  1st  of  October,  1793,  between 
Thomas  Wilsmore,  of  the  1st  part ;   Mary,  the  wife  of  said 
Wilsmore,  of  the  2d  part  (the  defendant  in  the  present  action) ; 
*and  W.  Harvey,  of  Peldon  Fanner,  and  T.  Wilsmore  the  elder,      [  "522  ] 
of  Higham,  in  Suffolk,  of  the  3d  part,  after  reciting  that  the 
defendant  had  been  ill  treated  by  her  husband;  and  that  in 
order  to  put  an  end  to  their  differences,  and  that  the  said 
T.  Wilsmore  the  younger  might  no  longer  ill  treat  his  wife,  and 
in  order  to  make  some  provision  and  maintenance  for  her,  the 
said  T.  Wilsmore  proposed,  that  on  being  paid  the  sum  of  200Z. 
for  his  own  separate  use,  he  would  quit  his  farm,  called  Pelton 
Lodge,  in  Pelton  aforesaid,  and  assign  and  transfer  his  farming 
stock,  cattle,  com,  &c.  household  goods  and  furniture,  and  also 
aU  his  right  and  interest  in  the  lease  of  the  said  farm  and  the 
effects  thereon,  and  all  debts  due  to  him,  unto  W.  Harvey  and 
T.  Wilsmore  the  elder,  their  executors,  &c.  and  not  afterwards 
come  near,  molest,  or  interrupt  his  wife,  or  the  said  trustees,  on 
any  pretence  whatsoever ;  and  also  reciting,  that  Mary  Wilsmore 
and  T.  Wilsmore  the  elder  had  besought  W'  Harvey  to  advance 
onto  T.  Wilsmore  the  younger  the  said  sum  of  200L  ;  which  he 
had  consented  to  do,  upon  his  giving  a  bond  and  the  security  of 
the  deed.    It  was  witnessed,  that  in  consideration  of  the  agree- 
ment and  2001.  to  T.  Wilsmore  the  younger,  in  hand,  lent  and 
paid  by  W.  Harvey,  at  or  before  his  sealing  and  delivery  thereof, 
T.  Wilsmore  the  younger  did  assign,  transfer,  and  set  over  unto 
W.  Harvey  and  T.  Wilsmore  the  elder,  all  and  singular  the 
farming  stock,  cattle,  corn,  &c.  household  goods  and  furniture, 
goods,  chattels,  and  effects  whatsoever  of  him  T.  Wilsmore  the 
younger,  then  upon  or  belonging  to  the  said  farm,  called  Pelton 
Lodge,  or  wherever  else  the  same  or  any  part  thereof  were  or 
should  be,  together  with  his  right  and  interest  in  and  to  the  lease 

F  F  2 
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HuNN       of  the  said  farm,  and  all  such  debts  as  were  then  due  and  owing 

V, 

WIL8M0BE.    to  him ;  to  hold  onto  W.  Harvey  and  T.  Wilsmore  the  elder, 

* 

their  executors,  &c,  upon  trust,  that  they  (the  trustees)  should 
carry  on  the  farming  business,  if  they  should  think  fit,  or  other- 
wise sell  and  dispose  of  the  said  goods  and  effects  for  the  best 
price,  &c,  and  get  in  the  debts,  &c. ;  and  with  the  money  arising 
thereby,  after  deducting  the  expenses  of  sale,  &c.  upon  trust, 

that  Harvey  should  out  of  the  first  monies  arising  by  any  of  the 
ways  or  means  aforesaid,  reimburse  himself  as  well  the  said 
200Z.  then  advanced  to  T.  Wilsmore  as  aforesaid,  as  also  such 
other  sums  as  were  due  and  owing  to  Harvey  from  T.  Wilsmore 
the  younger ;  and  upon  further  trust,  that  they  (the  trustees) 
out  of  the  produce  of  the  farming  business,  or  out  of  the  monies 
arising  by  such  sale  or  debts,  should  pay  and  discharge  all  or 
[  *523  ]  such  part  or  *parts  of  the  debts  as  were  justly  due  and  owing 
from  him  the  said  T.  Wilsmore  the  younger ;  and  which  he  had 
given  an  account  of,  as  they  W.  Harvey  and  T.  Wilsmore  the 
elder  should  in  their  discretion  think  proper ;  and  upon  further 
trust,  that  the  trustees  should  pay  and  apply  the  overplus 
arising  from  the  carrying  on  and  managing  of  the  said  farm  and 
business,  or  by  such  sale  as  aforesaid,  of  the  effects  and  of 
the  said  debts  so  to  be  received  as  aforesaid,  unto  the  said  Mary 
Wilsmore,  to  and  for  her  sole  and  separate  use,  benefit,  and 
disposal,  and  with  which  T.  Wilsmore  the  younger  should  in 
nowise  intermeddle.  Then  followed  a  power  of  attorney  from 
Wilsmore  the  younger,  to  collect  the  debts  then  due  to  him ; 
and  a  covenant  to  leave  the  said  farm,  and  not  to  intermeddle 
therewith,  or  to  molest  the  defendant  or  the  trustees.  In 
pursuance  of  this  deed  the  defendant's  husband  left  the  farm 
(though  he  returned,  and  was  received  by  the  defendant  as  a 
visitor  there  for  a  short  time  in  the  following  summer)  enlisted 
himself  as  a  soldier,  and  died  in  the  latter  end  of  the  year  1794 
intestate ;  the  defendant  being  sued  as  executrix  de  son  tort. 
The  trustees  entered  upon  their  trust  immediately,  after  the 
execution  of  the  above  deed,  employed  an  auctioneer,  and  had 
sold  the  effects  valued  and  put  up  to  public  auction  in  March, 
1794 ;  and  paid  the  expenses  of  sale,  duty,  &c.  No  such  account 
of  the  debts  due  from  the  testator  having  been  given  to  the 
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trustees  as  mentioned  in  the  deed,  they,  on  the  10th  of  April,       Nukh 


V, 


1794,  advertised  in  the  Chelmsford  Chronicle  for  all  his  creditors    wilsmobs. 

to  meet,  that  his  debts  might  be  discharged ;  and  they  paid  all 

such  creditors  as  sent  in  their  demands  20«.  in  the  pound ;  after 

which  there  remained  a  balance  of  8292.  19«.  Id.  exclusive  of  the 

value  of  the  lease  and  certain  articles  of  household  furniture  and 

stock  to  the  amount  of  lllZ.  bought  in  by  one  of  the  trustees  at 

the  auction,  though  not  paid  for;  and  which  remained  in  the 

defendant's  possession  on  the  farm  at  the  time  of  the  husband's 

death,  and  also  at  the  commencement  of  this  action.    The  lease, 

which  was  of  the  value  of  about  500Z.  had  been  granted  to  the 

deceased  T.  Wilsmore  jointly  with  his  father,  the  trustee ;  and  it 

contained  the  usual  covenant  and  proviso  against  assignment. 

The  defendant's  husband  alone  stocked  and  carried  on  the  farm 

until  the  deed  of  separation.    The  defendant  has  constantly 

resided  on  the  farm  since,  and  received  the  benefit  of  carrying 

on  the  same,  by  the  produce  thereof  being  from  time  to  time 

paid  over  to  her  by  the  trustees.    On  the  28d  of  November,  1798, 

a  commission  of  bankrupt  issued  against  W.  *Wilsmore,  founded      [  *^^  1 

on  an  act  of  bankruptcy,  committed  previous  to  the  bill  of  sale 

to  Bullock    and    Thomas  Wilsmore,  on  a  proper   petitioning 

creditor's  debt  to  support  the  commission.     The  plaintiff  Nunn 

and  the  deceased  W.  Peart  were  duly  chosen  assignees  under 

the  commission,  upon  the  21st  of  December,  1793 ;  and  after 

the  death  of  Peart,  which  happened  about  the  year  1797,  the 

plaintiff  Ladbrooke  was  duly  appointed  co-assignee  with  the  other 

plaintiff  in  his  place,  and  the  usual  assignment  was  executed  to 

them  upon  the  12th  of  August,   1798.    The  defendant,  in  a 

conversation  she  had  with  Bullock  about  the  money  received 

under  the  bill  of  sale,  whilst  her  husband  was  living  absent  from 

her  under  the  deed  of  separation,  and  soon  after  the  issuing  of 

the  conamission,  said,  "  Now  we  shall  have  to  pay  this  money 

again : "  and  in  another  conversation  about  the  time  of  the  second 

assignment  under  the  conmiission,  she  said, ''  After  all  the  affairs 

were  settled,  there  would  be  clear  800Z.  or  4002.  to  spare,  exclusive 

of  the  value  of  the  lease."    The  writ  in  this  cause  was  issued  on 

the  27th  of  May,  1799.    The  question  for  the  opinion  of  the 

Court  is,  Whether,  under  the  circumstances  of  this  case,  the 
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Numr       plamtifb  are  entitled  to  recover  ?    If  the  Court  are  of  opinion 
WiLSMOBE.    thai  they  are,  then  the  verdict  to  stand ;  otherwise  a  nonsuit 
to  be  entered. 

[After  arguments  by  Marryatt  for  the  plaintiff  and  Lawes  for 
the  defendant,] 

LoBD  Eenyon,  Ch.  J. : 

Without  considering  the  harshness  of  this  demand  on  the 
[  528  ]  part  of  the  plaintiffs,  I  think  that  they  cannot  recover ;  and  my 
opinion  proceeds  upon  the  merits  of  the  case,  on  the  validity  of 
the  deed  of  October,  1798.  This  question  does  not  arise  on  the 
statute  of  James  :t  if,  indeed,  a  commission  of  bankrupt  had  been 
taken  out  against  the  defendant's  husband,  this  deed  would  have 
been,  ipso  factOj  an  act  of  bankruptcy,  because  it  was  an 
assignment  of  all  his  property.  But,  putting  the  bankrupt-laws 
out  of  the  case,  a  debtor  may  assign  all  his  effects  for  the  benefit 
of  particular  creditors.  With  regard  to  the  statute  of  Elizabeth,  I 
that  Act  contained,  no  doubt,  wise  provisions  as  applicable  to  the 
cases  to  which  it  was  meant  to  apply ;  and  if  this  deed  were 
either  actaally  fraudulent  or  voluntary,  from  which  the  law 
infers  fraud,  then  the  consequence  insisted  upon  by  the  plaintiffs 
would  follow,  and  the  defendant  would  be  obliged  to  repay  this 
money.  But  that  it  was  [not]  fraudulent  in  fact  is  perfectly  clear ; 
nor  do  I  think  that  it  was  voluntary.  Consider  what  was  the 
condition  of  the  parties :  the  husband  and  wife  were  Uving 
[  ^529  ]  together  on  bad  terms ;  the  former  *was  squandering  away  the 
property  and  ill-treating  the  wife ;  and  in  order  to  prevent  his 
ill-using  her  in  future,  and  to  prevent  her  instituting  a  suit  in 
the  Spiritual  Court,  and  to  put  an  end  to  all  differences, 
and  in  consideration  of  2002.  advanced  by  one  of  the  trustees, 
this  deed  was  executed.  It  is  said,  however,  that  this  was 
merely  a  loan  of  the  2001.  by  the  trustee;  but  I  do  not 
see  why  this  was  not  a  consideration  to  support  the  deed.  In 
deciding  questions  of  this  kind,  the  Courts  have  always  disavowed 
enquiring,  Whether  or  not  the  consideration  be  equivalent? 
They  will  not  weigh  it  in  very  nice  scales  if  it  be  an  honest 
transaction.    Then  what  was  done  for  this  valuable  considera- 

t  Sc.  1  Jac.  1,  c.  15  (bankrupts.)  |  13  Eliz.  c.  5. 
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tion  ?  A  provision  was  first  made  for  the  husband  himself :  he  nchx 
iras  to  receive  2002.  the  amount  of  his  own  property ;  then  wilbmoek. 
provision  was  made  for  the  payment  of  all  his  just  debts ;  and 
lastly,  The  residue  was  to  be  a  provision  for  the  wife  so  ill- 
used,  and  so  deprived  of  an  appeal  to  the  laws  of  her  country 
for  alimony.  I  admit,  that  if  this  were  a  voluntary  deed,  the 
]aw  says  it  is  fraudulent ;  but  I  consider  this  deed  as  having  been 
made  for  a  valuable  consideration,  and  not  voluntary.  I  read 
over  those  parts  of  the  deed  not  set  forth  in  the  case,  in  order  to 
see  whether  or  not  the  trustees  had  indemnified  the  husband 
against  the  future  debts  of  the  wife;  and  though  the  deed 
contain  no  covenant  of  that  kind,  much  was  to  be  done  by  the 
trustees  :  they  were  to  enter  on  the  farm,  and  to  be  at  the 
expense  of  carrying  it  on.  Very  small  considerations  have  been 
holden  sufficient  to  give  validity  to  a  deed.  Where,  in  framing 
family-settlements,  limitations  are  made  in  favour  of  the  distant 
branches  of  the  family,  such  remainders  are  not  considered 
as  voluntary,  if  the  object  of  the  parties  in  making  the  settle- 
ment were  fair  and  honest ;  but  this  is  a  much  stronger  case, 
for  here  there  was  an  immediate  consideration ;  independently 
of  the  provision  for  the  husband,  he  was  relieved  from  the  con- 
sequences of  a  suit  in  the  Spiritual  Court ;  nor  does  it  appear 
that  there  were  any  debts  of  the  husband  that  were  not  satisfied. 
The  contrary  rather  appears ;  it  being  stated  in  the  case,  that,  in 
consequence  of  an  advertisement  inserted  in  the  public  papers 
for  his  creditors  to  come  in,  all  who  sent  in  their  demands 
received  20s.  in  the  pound.  Therefore  on  the  merits  of  this  case, 
leaving  the  other  question  respecting  the  statute  of  limitations 
untouched,  I  am  of  opinion,  That  this  deed  was  not  only  a  fair 
and  conscientious  deed  as  between  the  parties,  but  also  that 
there  was  a  good  consideration  for  it,  that  delivers  it  from  all 
objections  by  those  who  now  wish  to  impeach  it,  and  conse- 
quently that  the  plaintiffs  cannot  recover  in  this  action. 

Gbobe,  J.  :  [  630  ] 

The  principal  question  turns  on  the  validity  of  the  deed  to  the 
trustees :  if  that  deed  were  fraudulent,  as  being  made  for  the 
purpose  of  deceiving  creditors,  or  if  it  were  fraudulent  in  law,  as 
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NuNN  being  voluntary,  the  consequence  would  be,  that  the  plaintiff 
WiL8M0Bfi.  ^ould  be  entitled  to  recover:  but  there  is  no  pretence  to  say  that 
there  was  any  actual  fraud  in  it :  no  creditor  was  prejudiced 
by  it ;  every  creditor,  after  the  advertisement  in  the  papers, 
came  in  and  received  the  whole  amount  of  his  debt.  Then 
was  this  a  voluntary  deed,  and  so  legally  fraudulent  ?  My  Lord 
GmBF  Justice  has  diewn,  that  it  was  given  for  a  valuable 
consideration;  and  has  gone  into  this  point  so  fully,  that  I 
cannot  add  to  what  he  has  said. 

Lawbekcb,  J. : 

It  is  evident  that  there  was  no  intention  in  any  of  the  parties 
to  the  deed  to  commit  a  fraud.  It  does  not  appear  that  any 
creditor  was  to  be  excluded,  though  that  part  of  the  deed  is 
awkwardly  worded.  It  could  not  have  been  intended  that  the 
plaintiffs  in  this  action  should  be  defrauded ;  for  they  did  not 
exist  in  the  character  of  creditors  at  the  time  when  this  deed  was 
made.  With  regard  to  the  supposed  want  of  consideration,  the 
wife  had  a  right,  under  these  circumstances,  to  apply  to  the 
Spiritual  Court  for  alimony ;  but  it  was  not  necessary  for  her  to 
take  that  step  if  the  husband  were  inclined  to  make  a  provision 
for  her  without ;  therefore  I  cannot  say,  from  any  thing  that 
appears  in  the  case,  that  any  fraud  was  intended  to  be  practised 
on  the  creditors  of  the  husband,  or  that  this  must  be  considered 
as  a  voluntary  deed,  for  which  there  was  no  consideration ;  and 
if  so,  the  second  question  does  not  arise  here. 

Le  Blanc,  J. : 

The  question  is,  Whether  or  not  this  deed  were  fraudulent  or 
voluntary,  and  without  any  good  consideration?  Whether  or 
not  a  deed  is  to  be  considered  as  fraudulent,  with  respect  to 
creditors,  must  depend  on  the  motives  of  the  party  making  the 
deed.  Now,  at  the  time  when  this  deed  was  executed,  there  was 
no  debt  due  from  the  husband  to  the  plaintiff;  no  commission  of 
bankrupt  had  then  been  taken  out  against  W.  Wilsmore,  nor 
does  it  appear  thai  there  was  then  any  reason  to  apprehend  that 
a  commission  would  be  afterwards  taken  out :  but  the  husband, 
being  liable  to  be  called  upon  to  answer  in  the  Spiritual  Court 
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for  his  conduct  to  the  wife,  executed  this  deed,  by  which  a       Nunn 
provision   was  made  not  only  for  his  wife,   but  also  for  the    wilsmorf. 
payment  of  all  his  creditors ;  and  it  appears  that  all  the  creditors 
who  made  any  demand  upon  this  estate,  received  the  whole  of 
their  debts ;   therefore  I  think  that  this  deed  can  neither  be 
considered  as  actually  fraudulent,  with  *respect  to  the  creditors      t  *^^^  1 
in  general,  or  to  these  plaintiffs  in  particular,  or  as  voluntary, 
because  without  consideration,  and  therefore  fraudulent  in  law. 

Per  Curiam  : 

Jiidgfnent  of  nonsuit  to  be  entered. 


ELLIS  V.   TUENEE  and  Another.  i^. 

(8  T.  B.  531-533.)  ^^^' 

The  owners  of  vessels  on  the  navigation  between  A.  and  C.  having  [  531  ] 
given  public  notice  that  they  would  not  be  answerable  for  losses  in  any 
case,  except  the  loss  were  occasioned  by  the  want  of  care  in  the  master, 
nor  even  in  such  case  beyond  10/-.  per  cent,  unless  extra  freight  were 
paid,  the  master  of  one  of  the  ships  took  on  board  the  plaintifiTs  goods, 
to  be  carried  fi'om  A.  to  B.  (an  intermediate  place  hetween  A.  and  C.) 
and  delivered  at  B. ;  the  vessel  passed  by  B.  without  delivering  the 
plaintiffs  goods  there,  and  sunk  hefore  her  arrival  at  C.  without  any 
want  of  care  in  the  master;  held  that  the  owner  of  the  vessel  was 
responsible  to  the  plaintiff  for  the  whole  loss  in  an  action  on  the 
contract.! 

This  was  an  action  on  the  case,  to  recover  damages  against 
the  defendants  for  not  delivering,  according  to  their  contract, 
certain  goods  of  the  plaintiff  at  Stockwith,  in  Nottinghamshire, 
which  were  shipped  on  board  the  defendants'  vessel  at  Hull. 
On  the  trial  at  Nottingham,  before  Mr.  Baron  Chambre,  a 
verdict  was  found  for  the  plaintiff,  damages  792.  lis.  5d.  subject 
to  the  opinion  of  this  Court,  on  the  following  case : 

Messrs.  Martin  and  Booth,  who  were  public  wharfingers  in 
Hall,  shipped  the  plaintiff's  goods  at  Hull,  in  March,  1799,  to 
the  value  of  1061.  ISn.  5d.  with  the  goods  of  several  other  persons 
in  the  defendants'  vessel,  to  be  carried  from  thence  to  Stockwith, 

t  See  and  compare   cases  under  Ex.   180;  MiUen  v.   Brasch  A  Co, 

Carriers'    Act :—  Owen    v.    BumeU  (0.  A.   1882)   10  a  B.  D.  142,  52 

(1834)  2  Or.   &  M.  353;    Heam  v.  L.  J.  Q.  B.  127.--B,  C. 
L.  A  8.  W.  By.  Co.  (1855)  24  L,  J. 
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Ellis  which  is  between  Hull  and  Gamsborough ;  for  the  carriage  of 
TufiNEA.  which  goods  it  was  understood,  but  not  expressed  by  the  parties, 
that  the  customary  freight  was  to  be  paid  by  the  plaintiff  to  the 
defendants ;  but  no  agreement  was  entered  into  by  the  plaintiff 
for  the  payment  of  any  extra  freight,  by  way  of  indemnity  or 
insurance  against  risk  or  loss.  The  vessel  at  the  same  time 
took  in  other  goods  at  Hull  to  be  delivered  at  Gainsborough. 
The  freight  of  the  carriage  of  goods  from  Hull  to  Stockwith  is 
the  same  as  from  Hull  to  Gainsborough.  The  vessel  had,  before 
the  voyage  in  question,  taken  in  goods  at  Hull  for  Stockwith  and 
Gainsborough ;  and  sometimes  delivered  the  goods  for  Stockwith 
at  that  place,  without  carrying  the  same  forward  to  Gains- 
borough ;  and  at  other  times,  liad  carried  the  Stockwith  goods 
forward  to  Gainsborough,  and  delivered  the  same  at  Stockwith 
in  returning  from  Gainsborough.  On  the  voyage  in  question, 
the  plaintiff's  goods  were  delivered  to  the  master  of  the 
defendants'  vessel  by  a  clerk  or  servant  of  Messrs,  Martin  & 
Booth,  on  condition  that  he  would  deliver  them  at  Stockwith  as 
he  passed  by  in  his  way  to  Gainsborough  ;  which  he  (the  master) 
expressly  undertook  to  do.  The  undertaking  to  deliver  the 
plaintiff's  goods  at  Stockwith  as  last  aforesaid,  was  made  by  the 
master  of  the  defendants'  vessel  without  the  privity  or  knowledge 
[  *532  ]  of  the  defendants.  It  is  not  usual  for  the  master  *to  confer 
previously  with  the  owner  of  the  vessels,  as  to  the  terms  on 
which  he  is  to  take  goods  on  board,  he  having  a  general 
authority  or  discretion  to  receive  and  convey  goods  for  the 
customary  freight  from  Hull  to  Stockwith  and  Gainsborough  as 
above-mentioned.  The  defendants'  vessel  arrived  in  perfect 
safety  at  Stockwith ;  and  the  master  stopped  and  delivered  some 
part  of  the  goods  which  were  consigned  there,  and  was  particu- 
larly requested  by  Mr.  Dales  (a  wharfinger  at  Stockwith)  to 
deliver  the  remaining  part^  of  the  goods  which  he  had  on  board 
for  Stockwith ;  but  the  master,  without  the  privity  or  knowledge 
of  the  defendants,  refused  to  deliver  such  goods,  alleging  that  he 
was  unable  to  deliver  them  by  reason  of  their  being  underneath 
the  goods  intended  to  be  delivered  at  Gainsborough.  In  pro- 
ceeding from  Stockwith  to  Gainsborough  the  defendants'  vessel, 
without  any  want  of  ordinary  care  or  attention  of  the  master  or 
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crew,  Bunk  in  the  river  Trent,  whereby  the  plaintifiTs  goods  were 
damaged.  The  proceeds  arising  from  the  sale  of  the  plaintifiTs 
goods  in  their  damaged  state,  amounting  to  182.  108.  were 
received  by  the  defendants,  and  have  since  been  paid  into  court ; 
and  being  deducted  from  the  above  sum  of  106L  188.  5d,  reduces 
the  plaintifiTs  demand  to  882.  8$.  &d. ;  upon  which  last-mentioned 
sum  the  defendants  have  also  paid  into  Court  the  sum  of  101. 
per  cent.  In  September  and  October,  1798,  printed  hand-bills, 
of  which  the  annexed  is  a  copy,t  with  the  names  of  the 
defendants,  and  of  several  other  owners  at  the  foot  thereof,  were 
left  at  the  respective  dwelling-houses  of  the  merchants  and 
wharfingers  in  Hull ;  and  were  also  posted  up  at  the  Exchange 
and  Custom-house,  and  at  the  wharfingers'  staiths  and  ware- 
houses, and  in  other  public  parts  of  the  town  of  Hull ;  but  the 
same  were  not  published  in  the  Gazette,  nor  in  the  London  or 
provincial  newspapers.  Martin  &  Booth,  by  whom  the  plaintifiTs 
goods  were  so  shipped  in  the  defendants'  vessel,  had  such 
printed  hand-bills  left  with  them,  and  knew  the  contents  thereof, 
previous  to  the  time  when  they  so  shipped  the  same,  but  had  not 
given  any  information  thereof  to  the  plaintifiT,  who  is  a  grocer, 
and  resides  at  Mansfield,  in  the  county  of  Nottingham ;  nor  did 
the  plaintifiT  know  of  any  such  notice  having  been  given  by  the 
defendants.  The  question  for  the  opinion  of  the  Court  is,  ^Whether 
the  defendants  are  liable  to  pay  any  further  sum  beyond  what  they 
have  paid  into  Court  ?  if  they  are  so  liable,  then  the  verdict  to 
stand ;  if  otherwise,  a  verdict  to  be  entered  for  the  defendants. 

When  this  case  was  called  on  for  argument : 

Lord  Eenyon,  Ch.  J.  (addressing  himself  to  the  defendants' 
counsel)  asked.  Whether  the  defendants  were  not  at  all  events 
liable  in  this  action,  they  having  had  an  opportunity  of  deliver- 


Ellis 

V. 
TUBNSB. 


t  The  sobstance  of  that  notice 
That  in  future  the  owners  of 
veseelfl  would  not  be  answerable  for 
any  loss  or  damage  that  might 
happen  to  any  cargo,  imless  such 
loss  or  damage  should  be  occasioned 
by  the  want  of  ordinary  care  and 
diligence  in  the  master  and  crew;  in 


which  case  they  would  pay  10?.  per 
cent,  upon  the  loss  or  damage,  pro- 
vided such  payment  did  not  exceed 
the  value  of  the  vessel;  but  that 
they  were  willing  to  insure  against 
all  accidents  on  receiving  extra 
freight  in  proportion  to  the  value. 


[  •sss  ] 
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Eujs       ing  the  goods  at  Stock\vith  in  safety,  before  the  vessel  proceeded 

Mm 

TuKNBB.      towards  Gainsborough  ? 

Balguy,  for  the  defendants,  answered,  That  this  was  an 
action  on  the  contract,  for  not  safely  carrying  and  delivering  the 
goods  at  Stockwith ;  and  that  the  non-delivery  of  the  goods  there 
was  owing  to  the  misconduct  in  the  master  of  the  vessel,  for 
which  the  defendants  were  not  answerable  in  this  form  of  action; 
and  that  if  they  were  liable  at  all,  the  action  should  have  been 
for  the  tort 

Lord  Kbnyon,  Ch.  J. : 

Perhaps,  as  between  the  defendants  and  their  servant,  the 
master  of  the  vessel,  this  was  misconduct  in  the  latter ;  but,  as 
between  the  defendants  and  third  persons,  the  former  are 
answerable  upon  their  contract.  The  maxim  applies  here 
respondeat  superior.  The  case  is  shortly  this  : — This  vessel,  be- 
longing to  the  defendants,  trading  from  Hull  to  Gainsborough, 
took  on  board  some  goods  belonging  to  the  plaintiff,  which  were  to 
be  delivered  at  Stockwith.  The  vessel  went  safe  as  far  as  Stock- 
with, and  there  delivered  part  of  the  cargo ;  but  the  master  of 
the  vessel  finding  it  inconvenient  to  deliver  the  rest  there,  pro- 
ceeded on  her  voyage,  and  sunk  before  her  arrival  at  Gains- 
borough. The  defendants  (the  owners)  are  called  upon  to  make 
good  the  loss  that  happened  to  the  plaintiff's  goods ;  and  as  the 
vessel  reached  Stockwith  in  safety,  and  might  have  delivered  the 
plaintiff's  goods  there,  I  think  that  this  action  may  be  main- 
tained; for  though  the  loss  happened  in  consequence  of  the 
misconduct  of  the  defendants'  servant,  the  superiors  (the  defen- 
dants) are  answerable  for  it  in  this  action.  The  defendants  are 
responsible  for  the  acts  of  their  servant  in  those  things  that 
respect  his  duty  under  them,  though  they  are  not  answerable  for 
his  misconduct  in  those  things  that  do  not  respect  his  duty  to 
them ;  as  if  he  were  to  commit  an  assault  upon  a  third  person  in 
the  course  of  his  voyage. 

Per  CuBUM : 

Postea  to  tlie  plaintiff. 
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THE    KING  V.  JOSEPH  JUE:E8    and  Two   Others. 

(8  T.  E.  642—545.) 

A  smnmary  oonvictiozi  for  any  offenoe  created  by  statute,  muflt 
negatiye  eyery  exception  contained  in  the  dauBe  creating  the  offence ;  and 
a  defect  in  omitting  to  do  so,  is  not  aided  by  a  proviso  in  the  statute, 
That  *'  no  conviction  for  any  offence  in  the  act  shall  be  set  aside  for 
want  of  form,  or  through  the  mistake  of  any  fact,  circumstance,  or 
other  matter,  provided  the  material  fact  alleged  were  proved ; "  for  this 
in  effect  requires  all  material  facts  to  be  alleged ;  and  it  is  a  material 
fact  that  the  defendant  did  not  come  within  any  exception  in  the  enact- 
ing dause. 

If  a  statute,  authorising  a  summary  conviction  before  a  magistrate, 
give  an  appeal  to  the  sessions,  who  are  directed  to  hear  and  finally 
determine  the  matter,  this  does  not  take  away  the  certiorari^  even  after 
such  an  appeal  made  and  determined.t 

This  was  a  conviction  on  the  stat.  86  Geo.  III.  c.  60, 
88.  8  and  4,t  in  the  following  form: — *"Be  it  remembered, 
That  on,  &c.  B.  Thursfield,  of,  &c,  came  before  us,  &c.  and 


1800. 
May  IT. 

[642] 


[  •">43  J 


t  "Vide  Rex  v.  Mosley  and  others, 
2  Burr.  1042 ;  Bex  v.  Eaton,  2  Yes. 
Sen.  89;  and  Bex  v.  Sparrow  and 
another,  th,  196,  n. ;  and  vide  Caies 
qiti  tarn  v.  Knight,  3  Yes.  Sen.  442. 

X  By  8.  3,  no  person  shall  mark  or 
cause  to  be  marked,  &c.  in  or  upon 
any  part  of  any  metal  button  any 
word,  &c.  indicating  the  quality 
thereof,  except  the  words  '*gilt*'  or 
"plated,"  respectively;  and  no 
person  shall  place  or  pack,  or  cause 
to  be  packed,  &c.  for  sale,  in  or  upon 
any  card  (except  the  pattern  card,  or 
pattern  cards]  or  pai>er,  &c.  or  expose 
to  sale,  or  cause  to  be  sold  or 
exposed  to  sale,  any  metal  buttons 
having  any  word,  &c.  indicating  the 
quality  thereof,  other  than  and 
except  the  woids  ''gUt"  or  ''plated  *' 
respectively  marked,  &c.  in  or  upon 
any  part  thereof,  upon  pain  of  for- 
feiting, in  every  such  case,  such 
buttons,  together  with  5/.  for  any 
quantity  exceeding  one  dozen  and 
not  exceeding  12  dozen,  and  for  any 


quantity  exceeding  12  dozen  at  the 
rate  of  U.  for  every  12  dozen,  to  be 
levied,  &c. 

Sect.  4  provides,  That  nothing  in 
the  Act  shall  extend  to  inflict  any 
penalty,  &c.  upon  any  person  who 
shall  mark  or  cause  to  be  marked, 
&c.  the  words  "  double  gUt "  in  or 
upon  any  metal  buttons,  or  pack  or 
cause  to  be  packed,  &c.  for  sale  in  or 
upon  any  card  (except  the  pattern 
card)  or  paper,  &c.  or  expose  to  sale 
or  cause  to  be  sold  or  exposed  to 
sale,  any  metal  buttons  having  the 
words  '*  double  gilt"  marked,  &c,  in 
or  upon  any  part  thereof ;  provided 
continually  from  the  time  of  gUdLng 
thereof,  gold  shall  remain  equally 
spread  upon  the  upper  surface  of  the 
said  buttons,  exclusive  of  the  edges 
in  the  proportion,  &o.  therein  speci- 
fied. The  clause  also  contains  a 
similar  provision  as  to  buttons 
having  the  words  *'  treble  gilt  **  upon 
them. 
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Thb  Kino  informed  as,  That  J.  Jokes,  &c.  on,  &c.  did  onlavrfally  and 
Jukes.  fraudulently  put  and  place  for  sale,  and  cause  to  be  put  and 
placed  for  sale,  in  and  upon  certain  cards  and  papers,  divers 
metal  buttons ;  to  wit,  1780  dozen  of  metal  buttons,  the  said 
metal  buttons  and  each  of  them  having  marked  or  stamped  on 
the  underside  thereof  certain  words,  indicating  the  quality 
thereof,  to  wit,  on  942  dozen,  part  thereof,  the  words  'double 
gilt,'  and  on  838  dozen,  other  part  thereof,  the  words  'treble  gilt,* 
the  said  buttons  so  respectively  marked  'double  gilt,'  or  any  of 
them  not  being  double  gilt,  within  the  true  intent  and  meaning 
of  the  statute  in  such  case  made  and  provided ;  and  the  said 
buttons  so  marked  'treble  gilt,'  or  any  of  them  not  being  treble 
gilt  within  the  true  intent  and  meaning  of  the  statute  in  such 
case  made  and  provided;  contrary  to  the  form  of  the  statute,"  &c. 

When  this  case  was  called  on : 

Lord  Eenton,  Gh.  J.  observed,  That  this  conviction  could  not 
be  supported,  because  the  information  did  not  negative  the 
exception  introduced  in  the  clause  enacting  the  offence,  viz.  that 
the  buttons  had  been  exposed  to  sale  in  this  instance  upon  the 
pattern  cards.  In  like  manner  as  in  convictions  on  the  game 
laws,  it  had  always  been  deemed  necessary  to  negative  in  the 
information  the  defendants'  qualifications  to  kill  game :  that  the 
only  cases  where  this  was  not  necessary  to  be  done  were,  where 
the  exception  was  introduced  in  a  subsequent  clause ;  and  there 
it  must  come  by  way  of  defence  on  the  part  of  the  defendant. 

Burton  Morice,  in  support  of  the  conviction,  admitted  that 
the  current  of  authorities  tended  to  establish  that  distinction, 
but  referred  to  R.  v.  Theed,^  where  to  a  conviction  for  obstruct- 
ing an  excise-officer  in  coming  to  weigh  candles,  by  virtue  of  the 
[  •644  ]  stat.  8  Ann,  c.  9,  s.  10  (which  gives  the  officer  *power  to  enter 
by  day  or  night ;  but  if  by  night,  then  it  is  required  to  be  in  the 
presence  of  a  constable)  it  was  objected,  that  it  did  not  state 
whether  the  entry  were  by  day  or  night ;  and  non  constat  but 
that  it  might  have  been  by  night  without  a  constable ;  and  then 
the  defendant  might  lawfully  obstruct  him. 

t  1  Str.  60& 
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Lord  Ebnyon,  Ch.  J. :  The  Kikg 

That  case  may,  upon  examination,  be  found  to  be  distinguish-       Jukes. 
able  from  those  which  I  have  before  referred  to ;  but,  at  all 
events,  the  weight  of  authorities,  as  applicable  to  this  case,  is 
the  other  way ;  and  the  point  has  been  repeatedly  settled  in  later 
determinations. 

B.  Morice  then  relied  on  the  11th  section  t  of  the  act  in 
question ;  by  which,  it  is  only  made  necessary  to  set  out  such 
material  facts  as  constitute  the  offence  charged ;  saying,  That 
this  was  a  mere  formal  objection,  and  if  available  at  all,  was 
matter  of  defence  for  the  defendant  on  the  hearing ; — That  it 
would  not  be  necessary  in  an  indictment  on  a  statute,  to  nega- 
tive that  the  defendant  is  within  any  of  the  provisoes  therein^ 
which  are  matter  of  defence  to  the  charge,  2  Hawk.  c.  25,  s. 
113 ;  and  that  greater  form  was  not  necessary  under  the  11th 
section  than  would  be  necessary  in  an  indictment  at  common  law. 

LoBD  Eenyon,  Gh.  J. : 

This  is  not  an  objection  of  form  but  of  substance;  and  the 
reason  is  well  given  by  Hawkins!  why  a  conviction  should 
negative  all  the  exceptions  in  the  enacting  clause,  because  the 
party  cannot  plead  to  such  a  conviction,  and  can  have  no  remedy 
against  it,  but  from  an  exception  to  some  defect  appearing  on  the 
hce  of  it ;  and  all  the  proceedings  are  in  a  summary  manner. 
Therefore,  the  conviction  itself  should  shew  that  the  party 
accused  had  not  the  defence  which  the  act  gives  to  him,  if  true. 
Even  by  the  saving  clause,  all  material  facts  necessary  to  con- 
stitute the  offence  must  be  stated :  this  then  is  a  material  fact. 
That  the  buttons  exposed  to  sale  were  not  on  pattern  cards. 
The  good  sense  of  the  thing  is  in  support  of  what  is  said  by 
Hawkins ;  for  being  a  summary  proceeding  and  conclusive  on  the 
defendant,  it  ought  to  have  the  greatest  certainty  on  the  face  of  it. 

tViz. : — That    "no   conviotioii,  soeyer,  provided  the  material  facts 

made  upon  any  offence  in  this  Act  alleged  in  such  conviction,  and  upon 

mentioned,  shall  be  set  aside  in  or  by  which  the  same  shall  be  grounded, 

any  Court  for   want   of   form,  or  be  proved,"  &c. 

through  the  mistake  of   any  fact,  X  ^  Hawk.  c.  25,  s.  113. 
drcomstanoe,  or  other  matter  what- 
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The  Kino  B.  Morice  then  objected :  that  the  defendant  having  elected 

JuKiEs.  ^0  appeal  to  the  sessions,  the  certiorari  was  in  effect  taken  away 
by  the  act,  because  it  is  said  that  the  determination  of  the 
sessions  should  be  final ;  t  but 

LoBD  Eenyon,  Ch.  J.  said : 

That  would  be  against  all  authority;  for  the  certiorari  being  a 
[  *:>45  ]      beneficial  writ  for  the  subject,  could  *not  be  taken  away  without 
express  words ;  and  he  thought  it  was  much  to  be  lamented  in  a 
variety  of  cases  that  it  was  taken  away  at  all. 

Per  Curiam  :  Conviction  quashed. 


MARSHALL  v.  MARY  RUTTON. 

1800. 
May  24.  (»  T.  B.  545--M8.) 

A  feme  covert  cannot  contract  and  be  sued  as  a  /erne  jo/«,  eren  though 
[  ^^^  ]  she  be  living  apart  from  her  husband,  haying  a  separate  maintenanoe 

secured  to  her  by  deed.lt 

Lord  Ebnton,  Ch.  J.  delivered  the  judgment  of  the  Clourt  in 
this  case  as  follows : — 

This  is  an  action  of  assxunpsit,  brought  by  John  Marshall 
against  Mary  Button,  for  goods  sold  and  delivered  to  her,  for 
work  and  labour,  and  money  laid  out  to  her  use,  and  on  other 
general  counts.  To  this  the  defendant  has  pleaded  her  coverture 
with  one  Isaac  Rutton,  who  is  still  alive.  The  plaintiff  has 
replied,  that  before  making  the  promises  of  the  defendant,  she 
and  her  husband  had  mutually  covenanted  and  agreed  to  live 
separate  and  apart ;  that  a  separation  accordingly  took  place 
between  them  :  and  that  they  have  continually  from  thenceforth 
lived,  and  still  live,  separate  and  apart;  that  a  competent 
separate  maintenance  suitable  to  the  estate  and  degree  of  the 
defendant,  of  2002.  per  annum,  was  in  due  form  of  law  secured 

f  8.  9.  dl9,  56  L.  J.  Q.  B.  546;   Scott  t. 

t  As  to  the  extent  to  which  the  MorUy  (0.  A.  1887)  20  Q.  B.  D.  120, 

principle  of   the  Common  Law   is  57  L.  J.  Q.  B.  43 ;  and  Stogdon  t. 

modified  by  the  Married  Women's  Lee,  C.  A.  from  Q.  B.  D.  'Ql,  1  Q.  B. 

Property  Act,  1882,  see  Palliser  v.  661,  60  L.  J.  Q.  B.  669,— B.  C. 
Gumey   (C.  A.  1887)  19  Q.  B.  D. 


1800.    K.  B.    8  T.  R.  545—546.  449 

to  her  by  deed,  daring  the  joint  lives  of  her  and  her  husband,  Mabshaui 
which  has  been  duly  paid  to  her  ;  and  that  the  promiseB  in  the  rutt^n. 
declaration  were  made  subsequent  to  the  separation  of  her  and 
her  husband.  The  defendant  has  rejoined,  admitting  the 
separation  between  the  defendant  and  her  husband  before  the 
promises,  &c.  and  stating  the  deed  mentioned  in  the  replication 
as  being  a  deed  of  articles  of  agreement  made  between  the  said 
Isaac  Button  and  herself  of  the  one  part,  and  Thomas  Button  of 
the  other,  whereby  it  was  provided  that  the  separate  main- 
tenance should  be  paid  for  such  time  only  as  the  defendant 
should  suffer  the  said  Isaac  Button  to  live  separate  and  apart 
from  her,  and  the  defendant  should  maintain  a  chaste,  due,  and 
becoming  conduct,  and  should  support  and  keep  Mary  Button 
and  Elizabeth  Button  their  two  youngest  children,  without  any 
other  charge  or  incumbrance  to  the  said  Isaac  Button,  &c. ; 
concluding  with  a  traverse  oi  the  said  separate  maintenance 
being  secured  to  her  during  the  joint  lives  of  her  and  her 
husband.  To  this  rejoinder  the  plaintiff,  having  craved  oyer  of 
the  articles  of  agreement,  has  demurred,  assigning  various  causes 
which  need  not  be  stated ;  and  the  defendant  has  joined  in 
demurrer. 

The  general  question,  which  arises  on  this  record  is.  Whether  [  s^M 
by  any  agreement  between  a  man  and  his  wife,  she  may  be  made 
legally  responsible  for  the  contracts  she  may  enter  into,  and  be 
liable  to  the  actions  of  those  who  may  have  trusted  to  her 
engagements,  as  if  she  were  sole  and  unmarried  ?  On  account 
of  the  magnitude  of  the  question,  and  from  respect  to  the 
authority  and  learning  of  those  Judges,  who  in  some  late  cases 
have  holden  that  a  feme  covert  living  so  separate  from  her 
husband  is  liable  to  be  thus  sued,  we  thought  this  a  case  fit  to  be 
argued  before  all  the  Judges :  and  it  has  been  twice  argued, 
once  in  Easter  Term,  1798,  t  before  all  the  then  Judges,  except 
Mr.  Baron  Pbrbyn,  and  again  in  this  Term  before  all  the  present 
Judges,  except  Mr.  Justice  Bulleb,  whose  absence  on  every 
account  we  had  occasion  to  lament ;    and  after  a  very  full 

t  The  case  was  argued  the  first  the  second  time  by  Law  for  the 
time  by  Woihen  for  the  plaintiff,  plaintiff,  and  Bayley^  Serjt.  for  the 
and  OfUeUe  for  the  defendant;   and      defendant. 

II.R. — ^VOL.  V.  G  a 
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Habshall    consideration,  the  opinion  of  all  the  Judges  who  heard  the  last 
Button,      argument  is,  that  this  action  cannot  be  supported. 

The  ground  on  which  the  plaintiff  in  this  case  rests  his  claim, 
is  an  agreement  between  the  defendant  and  her  husband  to  live 
separate  and    apart    from    each    other.    That    is,  a  contract 
supposed  to  be  made  between  two  parties,  who  according  to  the 
text  of  Littleton,  s.  168,  being  in  law  but  one  person,  are  on  that 
account  unable  to  contract  with  each  other :  and  if  the  founda- 
tion fail,  the  consequence  is,  that  the  whole  superstructure  must 
also  fail.     This  difficulty  meets  the  plaintiff  in  limine.     If  it  did 
not,  and  the  parties  were  competent  to  contract  at  all,  it  would 
then  become  material  to  consider  how  far  a  compact  could  be 
valid,  which  has  for  its  object  the  contravention  of  the  general 
policy  of  the  law  in  settling  the  relations  of  domestic  life,  and 
which  the  public  is  interested  to  preserve ;  and  which,  without 
dissolving  the  bond  of  marriage,  would  place  the  parties  in  some 
respects  in  the  condition  of  being  single,  and  leave  them  in 
others  subject  to  the  consequences  of  being  married ;  and  which 
would  introduce  all  the  confusion  and  inconvenience  which  must 
necessarily  result  from  so  anomalous  and  mixed  a  character. 
In  the  course  of  the  argument  some  of  these  difficulties  were 
pointed  out ;  and  it  was  asked.  Whether,  after  such  an  agree- 
ment as  this,  the  temporal  courts  could  prohibit,  if  either  party 
were  to  sue  in  the  Ecclesiastical  Court  for  the  restitution  of 
[  •''>^7  ]      conjugal  rights?    Whether  the  wife,  if  she  committed  *a  felony 
in  the  presence  of  her  husband,  would  be  liable  to  conviction  ? 
Whether  they  could  be  witnesses  for  and  against  each  other  ? 
Whether  they  could  sue  and  take  each  other  in  execution  ? — and 
many  other  questions  will  occur  to  every  one,  to  which  it  will  be 
impossible  to  give  a  satisfactory  answer.    For  instance,  it  may  be 
asked.  How  it  can  be  in  the  power  of  any  persons  by  their 
private  agreement  to  alter  the  character  and  condition  which  by 
law  results  from  the  state  of  marriage  while  it  subsists,  and  from 
thence  to  infer  rights  of  action  and  legal  responsibilities  as  con- 
Bcquences    following    from    such  alteration  of    character   and 
condition  ?  or  how  any  power  short  of  that  of  the  Legislature 
can   change  that,  which  by  the  common  law  of  the  land  is 
established  as  the  course  of  judicial  proceedings  ? 
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The  argument  in  favour  of  the  plaintiff  rested  on  this  position  mabshall 
only,  as  a  principle,  viz.  That  where  the  husband  ceases  to  be  the  euxton. 
protector  of  his  wife,  and  is  not  liable  to  have  any  claim  made 
on  him  for  her  support  and  maintenance,  it  necessarily  follows 
that  she  herself  must  be  her  own  protectress,  make  contracts 
for  herself,  and  be  responsible  for  them.  But  if  this  were  a 
necessary  consequence,  it  would  hold  in  all  cases :  but  that  is 
not  so ;  for  if  a  woman  should  elope  from  her  husband,  with- 
draw herself  from  his  protection,  and  Uve  in  adultery,  he  is  not 
by  law  liable  to  answer  for  her  necessaries ;  and  no  case  has 
decided  that  the  woman  is.  A  wife  living  apart  from  her 
husband,  and  who  has  property  secured  to  her  own  separate  use, 
must  apply  that  property  to  her  support,  as  her  occasions  may 
call  for  it;  and  if  those  who  know  her  condition,  instead  of 
requiring  immediate  payment,  give  credit  to  her,  they  have  no 
greater  reason  to  complain  of  not  being  able  to  sue  her  than 
others  who  have  nothing  to  confide  in  but  the  honour  of  those 
they  trust.  From  the  incapacity  of  a  married  woman  to  contract, 
or  to  possess  personal  property  which  may  be  the  subject  of 
contract,  men  and  their  wives  desirous  of  living  separate  have 
found  it  necessary  to  have  recourse  to  the  intervention  of  trustees, 
in  whom  the  property,  of  which  it  is  intended  she  shall  have  the 
disposition,  may  vest  uncontrolled  by  the  rights  of  her  husband, 
and  with  whom  he  may  contract  for  her  benefit ;  but  in  such 
property  the  woman  herself  acquires  no  legal  interest  what- 
soever. Of  such  trusts,  courts  of  equity  alone  can  take  notice  ; 
they  can  cause  the  fund  to  be  brought  before  them  to  be  applied, 
as  in  justice  it  ought  to  be ;  and  in  those  Courts  the  creditor 
must  prefer  his  claim. 

The  earliest  cases  on  this  subject  proceed  on  the  ground  of  the  [  ^^  ] 
husband  being  considered  as  dead,  and  the  woman  as  being  in  a 
state  of  widowhood,  or  as  divorced  d,  vinculo  matrimonii^  in  which 
light  Button  and  his  wife  do  not  stand  ;  and  until  the  cases  of 
Ringstead  v.  Lady  Lane8boroiigh,\  BarweU  v.  Brooks ^l  and  some 
subsequent  cases,  which  we  wished  to  have  reconsidered,  we  find 
no  authority  in  the  books  to  shew  that  a  man  and  his  wife  can 

t  3  Dougl.  197.  in  the  original  report,  nor  is  it  to  be 

I  There  is  lo  reference  to  this  case     traced  in  the  usual  digests. 

o  o 
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Mabshall    by  agreement  between  themselves  change  their  legal  capacities 

Button.     ^^^  characters ;  or  that  a  woman  may  be  sued  as  a  feme  %ole 

while  the  relation  of  marriage  subsists,  and  she  and  her  husband 

are  living  in  this  kingdom. 

For  these  reasons  our  opinion,  in  conformity  with  that  of  all 

the  Judges  who  heard  the  last  argument,  is.  That  there  must 

be  judgment  for  the  defendant. 

Judgment  for  Hie  defendant. 

His  Lordship  afterwards  desired  that  it  might  be  understood, 
that  the  late  Lord  Chief  Justice  Eyre,  who  had  heard  the  first 
.  argument,  entirely  concurred  in  this  opinion. 


1300.  POTTS  V.   BELL  and  Others. 

_^ '  In  Error. 

[  548  ]  (8  T.  E.  648—661.) 

Trading  with  an  enemy  without  the  King's  licence  is  illegaL  And  it 
is  illegal  for  a  subject  in  time  of  war,  without  the  King's  licence,  to 
bring  even  in  a  neutral  ship  goods  from  an  enemy's  port,  which  were 
purchased  by  his  agent  resident  in  the  enemy's  country,  after  the 
commencement  of  hostilities,  although  it  may  not  appear  that  they  were 
purchased  of  an  enemy. 

Upon  a  writ  of  error  brought  from  the  Court  of  Common  Pleas, 
it  appeared  that  Bell  and  others  brought  an  action  against  Potts, 
upon  a  policy  of  insurance  on  the  ship  Elizabeth^  and  goods  on 
board,  at  and  from  Rotterdam  to  Hull,  with  liberty  to  touch  and 
stay  at  any  ports  or  places,  &c.  and  declared  as  for  a  loss  of  the 
goods  loaded  on  board  by  capture  by  enemies.  There  were  other 
counts  for  money  had  and  received,  and  upon  an  account  stated ; 
to  which  the  general  issue  was  pleaded. 

At  the  trial  a  verdict  was  found  for  the  plaintiffs  below ;  and 
a  bill  of  exceptions  was  tendered  and  allowed  on  the  part  of  the 
plaintiff  in  error,  whereby  it  appeared,  that  at  the  trial  the 
plaintiffs  below  proved  in  evidence  the  policy  of  assurance  in  the 
declaration  mentioned,  subscribed  by  Potts,  and  dated  the  7th  of 
December,  1797 ;  and  that  the  policy  was  effected  in  London  by 
Barrett  &  Company,  insurance  brokers  there,  by  the  orders,  and 
for  the  benefit  and  risk  of  the  plaintiffs,  then  and  still  being- 


1800.    K.  B.    8  T.  B.  548—549.  453 

British  merchants  reBident  in  London,  and  interested  in  the  goods  Potts 
insured  to  the  value  mentioned.  That  the  ship  Elizabeth  was  brll. 
a  neutral  ship  belonging  to  H.  Bannermann  &  Son,  of  Greetsil  ^^  Error, 
and  Embden,  in  Prussia,  bound  on  *the  voyage  insured  from  [  *5*^] 
Rotterdam  to  Hull ;  and  that  the  clearance  of  the  ship  was 
ostensibly  from  Rotterdam  to  Norden,  because  the  persons  then 
exercising  the  powers  of  government  in  the  United  Provinces, 
would  not  permit  the  ship  to  be  cleared  out  from  Rotterdam  to 
Hull,  or  any  other  port  of  Great  Britain ;  and  that  the  goods 
insured,  consisting  of  sixty  casks  of  madders,  were  laden  on 
board  the  Elizabeth  at  Rotterdam,  to  be  conveyed  from  thence 
to  Hull  by  one  Robert  Twiss,  then  being  the  agent  of  the  plaintiffs 
below,  and  residing  at  Rotterdam,  by  their  orders  and  for  their 
use,  and  were  consigned  by  him  to  Messrs.  Hewson  &  Gunnes, 
at  Hull,  who  then  were  the  agents  of  the  plaintiffs  below,  by 
their  order  and  for  their  sole  accdunt  and  risk.  That  the  ship 
Elizabeth,  having  the  goods  insured  afterwards  on  the  18th  of 
December,  1797,  sailed  from  Rotterdam  for  Hull,  and  was 
captured  on  her  voyage  the  next  day  by  a  French  ship,  an  enemy 
to  the  King ;  whereupon  the  counsel  for  the  plaintiff  in  error,  on 
his  part,  proved  in  evidence  that  the  said  sixty  casks  of  madders, 
before  the  lading  of  them  on  board  the  Elizabeth,  and  before  the 
policy  was  subscribed,  were  purchased  by  Twiss  their  agent, 
resident  at  Rotterdam,  in  order  to  be  sent  from  Rotterdam  to 
Hull,  on  their  account  and  risk  at  London,  and  were  afterwards 
laden  on  board  the  ship  at  Rotterdam  for  that  purpose.  The 
six  bills  of  exchange  were  drawn  by  Twiss,  in  payment  for  the 
madders  at  Rotterdam,  but  dated  at  Hamburgh,  upon  the 
defendants  in  error;  and  which  bills  having  been  indorsed  by 
the  payees  thereof  respectively,  were  afterwards  duly  accepted 
and  paid  by  the  said  defendants  in  error  in  London.  That  before 
and  at  the  time  of  the  said  purchase  of  the  said  sixty  casks  of 
madders  by  Twiss,  and  of  the  loading  of  them  on  board  the 
Elizabeth,  in  order  to  be  conveyed  from  Rotterdam  to  Hull,  for 
and  on  account  of  the  defendants  in  error,  and  also  before  and 
at  the  time  that  the  plaintiff  in  error  subscribed  the  policy^  of 
assurance  thereon,  and  before  and  at  the  time  of  the  ship's 
departure  from  Rotterdam  towards  Hull,  and  of  the  capture  of 
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the  said  ship  and  madders  as  aforesaid,  hostilities  had  commencedy 
and  still  existed  between  Great  Britain  and  the  persons  exercising 
the  powers  of  government  in  the  said  United  Provinces.  That 
the  plaintiff  in  error  also  proved  the  payment  of  the  premium 
into  Court  in  this  action  ;  whereupon  the  counsel  for  the  plaintiff 
in  error  insisted  at  the  trial,  that  upon  the  matter  so  proved  in 
evidence,  the  plaintiffs  below  were  not  entitled  to  recover  against 
him  ;  that  the  policy  upon  the  said  madders  was  void,  *  for  that 
it  is  not  lawful  for  British  subjects  to  carry  on  trade  with  any 
nation  which  at  the  time  is  in  a  state  of  open  war  and  hostilities 
with  Great  Britain,  nor  to  purchase  any  goods  in  such  nation, 
and  import  them  from  thence  to  Great  Britain.  The  bill  of 
exceptions  then  stated  the  Judge's  direction  to  the  jury,  to  find  a 
verdict  for  the  plaintiffs  below,  the  finding  of  such  verdict  accord- 
ingly, and  the  assignment  of  errors  thereon  in  the  usual  form. 
This  case  was  first  argued  in  Michaelmas  Term  last. 

Oibba,  for  the  plaintiff  in  error  : 

This  is  an  illegal  insurance,  because  it  was  made  to  protect 
the  transportation  of  goods  purchased  in  an  enemy's  country 
into  this ;  and  by  the  common  law,  all  trading  with  an  enemy 
is  illegal.  It  appears  on  the  record,  that  there  was  open  war 
between  this  country  and  Holland ;  that  during  that  time  Bell's 
agent,  resident  in  the  enemy's  country,  purchased  the  goods  in 
question  for  him  there,  which  is  direct  trading  with  an  enemy ; 
and  that  Bell  afterwards  made  the  contract  with  Potts,  on  which 
this  action  was  brought  in  order  to  secure  to  himself  the  benefit 
of  such  illegal  trading.  But  if  the  original  act  were  unlawful, 
no  subsequent  contract  for  giving  it  effect  can  be  supported  in  law. 
Trading  with  an  enemy  has  always  been  deemed  illegal  in  a 
subject,  on  account  of  the  mischievous  consequences  which 
ensue  from  it.  The  intercourse  which  it  creates  between  subjects 
of  hostile  states,  necessarily  tends  to  facilitate  the  conveyance  of 
intelligence  to  the  enemy.  The  practice  of  granting  licences  by 
the  Crown  for  such  an  intercourse  in^particular  cases,  from  the 
earliest  times  down  to  the  present,  shews  strongly  what  the 
common  law  is  in  this  respect ;  in  addition  to  which  there  is  a 
direct  authority  against  the  legality  of  such  a  trading,  in  2  Bol. 
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Abr.   178,  pi.  3,  (tit.  Prerogative,  L.  Guerre) ;  where  trading        Potts 

with  Scotland,  then  in  a  state  of  general  enmity  with  this  king-        bkll. 

dom,  was  deemed  illegal ;  but  the  merchants  having  acted  under      la  Error. 

a  licence  granted  to  them  by  the  keepers  of  the  truce,  were 

pardoned  by  the  King.     This  was  adverted  to  in  the  case  of  Gist 

V.  Mason^^  by  Lord  Mansfield,  who  also  mentioned  another 

instance,  where  trading  with  an  enemy  was  deemed  unlawful, 

from  a  note  given  to  him  by  Lord  Habdwicke  on  a  reference  to 

all  the  Judges  in  the  time  of  King  William  III.  Whether  it 

were  a  crime  at  common  law  to  carry  com  to  an  enemy  ? — who 

were  of  opinion  that  it  was  a  misdemeanour.     Lord  Mansfield 

also  *there  said,  That  by  the  maritime  law,  trading  with  an  enemy      [  •561  ] 

is  cause  of  confiscation  in  a  subject.    Upon  the  same  principle, 

it  was  holden  illegal  in  the  case  of  Bristow  v.  Towers  I  to  insure 

an  enemy's  property.     Now  this  is  in  effect  the  same  thing  ;  for 

the  enemy  gets  the  price  of  his  goods,  and  he  has  equally  the 

advantage  of  our  market,  without  any  risk.     Questions  of  this 

sort  more  frequently  occur  in  the  Courts  of  Admiralty,  to  which 

jurisdiction  they  properly  belong;  and  there  it  is  a  settled 

maxim,  That  trading  with  an  enemy  is  cause  of  confiscation,  if 

the  vessel  on  board  which  the  goods  insured  are  loaded  be 

captured  by  any  of  our  cruizers  and  condemned ;  and  such  a 

condemnation,  being  a  sentence  in  rem,  would  be  conclusive 

evidence   in  the  Courts  of  Common  Law,  that  the  ship  was 

engaged  in  an  illegal  traffic ;  as  was  ruled  by  Lord  Kenyon  in 

the  case  of  Neshitt  v.  Whitmore,  at  the  last  sittings  at  Guildhall. 

This  Court  then,  for  the  sake  of  consistency,  should  be  governed 

by  the  same  law  as  they  would  have  been  if  the  vessel  had  been 

stopped  at  sea  and  brought  in  by  our  cruisers. 

Wigley,  contrd  : 

It  is  by  no  means  settled  as  a  principle  of  law.  That  all  trading 
with  an  enemy  is  illegal,  even  supposing  that  the  decision  of  that 
question  would  govern  the  present :  the  law  makes  express  pro- 
vision for  the  safety  of  the  persons  and  property  of  foreign 
merchants  belonging  to  an  enemy's  country,  resident  here  in 
time  of  war.     1  Blac.  Com.  260.    In  Henkle  v.  The  Royal  Ex- 

f  1  B.  B.  154,  1  T.  B.  88.  $  6  T.  B.  35. 
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cliange  Asuurance  Company y\  Lord  Habdwicke  said,  ''It might  be 
going  too  far  to  say,  That  all  trading  with  an  enemy  is  unlawful ; 
for  the  general  doctrine  would  go  a  great  way,  even  where  only 
English  goods  were  exported  and  none  of  the  enemy's  imported, 
which  may  be  very  beneficial."  Lord  Mansfield,  in  Gist  v. 
Mason,  stated  the  doctrine  very  doubtfully,  and  in  terms  which 
rather  shew  the  leaning  of  his  opinion  to  have  been  the  other 
way.  Much  may  depend  upon  the  particular  sort  of  trading. 
In  time  of  war,  it  is  well  known  that  certam  articles  are  deemed 
contraband,  even  with  respect  to  neutrals,  such  as  furnish  the 
enemy  with  the  means  of  resistance  or  annoyance ;  namely,  pro- 
visions, warlike  stores,  and  the  like.  To  trade  with  an  enemy  in 
such  articles,  is  undoubtedly  illegal.  The  instance  mentioned  by 
Lord  Mansfield,  of  supplying  an  enemy  with  com,  was  evidently 
of  this  sort.  What  the  trading  was  in  the  case  mentioned  in 
BoUe's  Abridgement,  does  not  appear ;  possibly  it  was  *of  the 
latter  kind  ; — but,  at  any  rate,  that  case  differs  from  this ;  for 
there  our  merchants  went  into  an  enemy's  country  to  trade ;  and 
here  the  trading  was  through  the  medium  of  neutrals.  This  dis- 
tinction will  also  account  for  the  granting  of  licences  by  the 
Crown,  from  time  to  time,  to  trade  with  enemies ;  for  a  variety 
of  articles  have,  at  different  periods,  as  circumstances  varied, 
been  deemed  to  be  contraband ;  in  which  case,  it  never  was 
disputed  but  that  a  licence  from  the  Crown  was  necessary  for  the 
protection  of  the  trader.  In  Brandon  v.  XesUttyX  and  Bristotc 
V.  Towers,^  the  general  question  concerning  the  legality  of  trading 
with  an  enemy  was  much  discussed  at  the  bar ;  but  nothing  was 
decided  upon  that  point.  In  the  one,  it  was  holden  that  no 
action  could  be  maintained  by  an  alien  enemy;  and,  in  the 
other,  that  an  insurance  of  enemy's  property  was  void ;  but 
neither  of  those  decisions  affects  this  question :  and  in  BeU  v. 
Gilson,\\  arising  out  of  the  same  transaction  as  the  present,  in 
the  Common  Pleas,  the  Court  held  the  insurance  of  goods,  pur- 
chased in  an  enemy's  country,  to  be  legal ;  but,  even  if  a  direct 
trading  or  intercourse  with  an  enemy  were  illegal,  it  would  not 
follow  that  the  same  rule  would  apply  to  a  case  like  the  present. 


t  1  Ves.  Sen.  320. 

t  3  H.  B.  109,  6  T.  B.  23. 


§  6  T.  B.  35. 

11  4  B.  B.  823,  1  Bo6.  &  P.  345. 
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where  no  direct  personal  intercoorse  took  place,  but  the  trading 
was  through  the  medium  of  a  neutral  power ;  for  this  removes 
all  objections,  on  account  of  the  impolicy  of  the  measure,  and 
indeed  throws  such  arguments  into  the  opposite  scale.  The 
goods  insured  are  necessary  to  be  had,  for  the  purpose  of  carry- 
ing on  the  manufactures  of  this  country ;  which  supply  us  with 
the  resources  for  war.  It  must  be  admitted,  that  it  would  have 
been  legal  to  have  purchased  such  a  commodity  from  a  neutral 
power,  without  any  consideration  of  the  country  from  whence  the 
neutral  had  originally  obtained  it.  Then,  it  is  much  more 
advantageous  for  the  subjects  of  this  country  to  import  the  com- 
modity directly  in  a  neutral  bottom  from  the  country  of  its 
growth,  than  to  pay  the  additional  profit  which  will  accrue  to  the 
neutral,  from  its  first  passing  through  his  hands. 

But,  in  fact,  this  is  not  a  trading  with  an  enemy ;  for  at  the 
time  when  these  goods  were  purchased  in  Holland,  war  had  not 
been  declared  between  the  two  countries,  though  letters  of 
marque  and  reprisals  had  been  granted.  Hostilities,  says  Lord 
Hale,t  may  exist  without  open  war.  So  the  King,  by  his  pre- 
rogative, may,  in  a  declaration  of  war,  except  certain  of  the 
^enemy's  subjects,  t  A  declaration  of  war  generally  contains  a 
prohibition  to  trade  with  the  enemy ;  but  a  proclamation  for 
marque  and  reprisals  only,  does  not ;  and  it  is  only  from  the 
prohibition  of  the  King,  by  virtue  of  his  prerogative,  that  the 
illegality  arises.  It  is  not  stated  that  the  goods  were  purchased 
of  an  enemy,  nor  even  in  an  enemy's  country,  but  only  that 
they  were  shipped  from  Holland,  under  the  circumstances  before 
stated.  The  particular  period  when  the  goods  were  purchased  is 
not  mentioned ;  and  this  is  the  more  material,  because  by  the 
treaty  before  subsisting  between  England  and  Holland,  it  was 
stipulated,  That  in  case  of  war,  the  subjects  of  either  country 
respectively  should  have  six  months  to  retire  to  their  own 
country,  with  their  property.  This  amounts  to  a  licence  to  the 
subject  to  bring  away  his  property  within  that  time ;  but  at  any 
rate  the  King's  licence,  obtained  after  the  shipping  of  the  goods, 
was  su£Eicient  to  legalize  the  whole  adventure. 

Ha  then  argued  upon  the  efiect  of  several  temporary  Acts  of 

t  1  Hale  P.  C.  162.  %  1 1^-  Kay.  283. 
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Parliament,  allowing  the  importation  of  Dutch  property  into  this 
country  about  the  period  of  this  transaction ;  but  the  C!ourt 
thought  that  those  Acts  did  not  apply  to  a  case  like  the  present. 

Gibbs,  in  reply : 

The  Court  will  take  notice  of  the  existence  of  open  war 
between  this  and  any  other  country,  if  it  be  necessary,  though  it 
be  not  expressly  so  stated  on  the  record ;  but  it  is  sufficient  to 
state,  as  here,  that  hostilities  existed  at  the  time,  which  is 
equivalent  to  open  war.  Here  the  original  purchase  of  the 
goods  was  unlawful ;  and  therefore  this  case  is  different  from 
that  of  foreign  merchants  under  the  general  law,  and  also  from 
the  case  of  those  Dutch  subjects,  who  were  to  be  protected  by 
the  temporary  Acts,  passed  in  consequence  of  the  state  of  things 
in  Holland  at  the  time.  It  was  not  intended  to  bring  these 
goods  into  England  under  the  sanction  of  those  Acts.  If  this 
trade  be  beneficial  to  the  country,  either  the  Legislature  will 
legalize  it,  or  the  Crown,  upon  application,  will  grant  its  licence 
for  carrying  it  on ;  but  that  is  a  matter  resting  in  the  discretion 
of  the  King  ;  upon  which  he  ought  to  have  the  power  of  deciding 
in  each  particular  instance.  The  distinction  attempted  to  be 
taken  between  the  case  in  BoUe  and  the  present  is  not  material ; 
for  the  illegal  act  was  considered  to  be  the  trading  with  the 
enemy,  and  not  the  mere  going  into  the  enemy's  country ;  and  so 
that  case  was  considered  by  Lord  Mansfield,  in  Gist  v.  MasonA 

In  the  course  of  the  argument,  the  counsel  on  both  sides 
referred  *to  some  cases  which  had  been  decided  at  the  Admiralty 
Court,  and  at  the  Cockpit ;  and  this  Court,  considering  that  the 
subject  was  more  frequently  discussed  there  than  in  West- 
minster Hall,  desired  to  hear  a  second  argument  by  civilians. 
Accordingly,  in  Hilary  Term  last,  the  case  was  argued  by 

Sir  John  Nicholl,l  the  King's  advocate,  for  the  plaintiff,  in 
error : 

A  subject  of  this  country  cannot  trade  with  an  enemy  without 
the  King's  licence ;  and  under  the  circumstances  stated  in  the 

t  1  B.  B.  154,  1  T.  B.  88.  }  Friday,  Febrouy  7th. 
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special  verdict,  if  these  goods  had  been  taken  at  sea  by  any  of 
our  cruisers,  and  brought  into  the  Court  of  Prize,  they  must 
necessarily  have  been  condemned  as  prize.  This  rule  has  been 
long  settled;  and  is  so  undeniable,  that  it  is  unnecessary  to 
enter  into  the  pinciples  on  which  it  is  founded,  which  must  now 
be  presumed  to  be  politic,  wise,  and  just.  Nor  will  it  be  neces- 
sary to  enter  into  arguments  to  shew  that  there  can  be  no  dis- 
tinction between  policies  of  insurance  and  other  contracts  in  this 
respect ;  for  if  trading  with  an  enemy  be  illegal  generally,  it 
must  be  so  in  this  particular  instance  ;  and  every  contract  of  in- 
demnity against  the  risks  attendant  on  such  trading,  must  also 
be  illegal.  There  is  no  distinction  between  policies  of  insurance 
made  to  protect  an  adventure  against  the  conmion  law,  and 
those  against  the  law  of  the  Admiralty,  which  equally  forms  a 
branch  of  the  general  jurisprudence  of  the  kingdom.  Neither  is 
it  important  to  discuss  the  policy  of  trading  with  an  enemy  for 
particular  articles  useful  in  manufactures,  agriculture,  or  war  ; 
because  the  Crown  will,  in  its  discretion,  judge  of  each  particular 
instance,  and  grant  or  refuse  a  licence  to  trade  accordingly. 
Nor  is  there  any  distinction  as  to  the  question  of  prize,  between 
a  declaration  of  war  generally  and  a  proclamation  for  reprisals ; 
the  consequence  would  be  the  same  in  either  case  upon  the 
question  now  before  the  Court.  War  puts  every  individual  of 
the  respective  governments,  as  well  as  the  governments  them- 
selves, into  a  state  of  hostility  with  each  other.  There  is  no  such 
thing  as  a  war  for  arms  and  a  peace  for  commerce.  In  that  state 
all  treaties,  civil  contracts,  and  rights  of  property,  are  put  an  end 
to.  Vattel,  b.  3,  c.  5,  s.  70.  The  same  author  (b.  3,  c.  15.  s. 
226)  shews  that  the  principle  of  the  law  imposes  a  duty  on  every 
subject  to  attack  the  enemy,  and  seize  his  property  wherever 
foond ;  though  by  custom  this  is  restrained  to  those  individuals 
only  who  have  commissions  for  that  purpose  from  their  govern- 
ment. Now  trading,  which  supposes  the  existence  of  civil 
contracts  and  relations,  and  a  reference  to  courts  of  justice! 
*sjii  the  rights  of  property,  is  necessarily  contradictory  to  a 
state  of  war.  Besides,  it  is  criminal  in  a  subject  to  aid  and 
comfort  the  enemy ;  and  trading  affords  that  aid  and  comfort  in 
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the  most  effectual  manner,  by  enabling  the  merchants  of  the 
enemy's  country  to  support  their  government.    Export   duties 
are  to  be  paid  when  goods  are  brought  from  an  enemy's  country, 
which  is  furnishing  the  very  sinews  of  war  to  the  hostile  govern- 
ment.   These  considerations  apply  with  peculiar  force  to  mari- 
time states,  where  the  principal  object  is  to  destroy  the  marine 
and  commerce  of  the  enemy,  in  order  to  enforce  them  to  peace. 
It  may  be  said  indeed,  that  such  a  trading  also  benefits  ourselves, 
especially  if  the  balance  of  trade  be  in  our  favour.    However,  it 
belongs  not  to  individuals,  but  to  the  state  alone,  to  balance 
these  benefits;   and  such  a  power  will  best  be  exercised  by 
granting  licences  to  particular    persons,   or  as  to  particular 
commodities,  according  to  the  exigency  of  particular  circum- 
stances ;   for  the  same  reasons,  a  subject  cannot  trade  with  an 
enemy,  even  from  a  neutral  country,  unless  he  has  acquired  a 
right  of  citizenship  in  that  country ;  but  certainly,  if  he  reside 
in  this  country,  he  cannot  so  trade  through  the  medium  of  a 
neutral  agent :  and,  a  fortiori,  it  is  unlawful  for  him  to  do  so 
where  the  trading,  as  in  this  case,  is  direct  from  the  enemy's 
country  to  this.    The  above  reasoning  is  further  strengthened 
by  this  consideration.  That  if  such  direct  trading  were  to  be 
permitted,  it  would    facilitate    the  means   of    carrying  on  a 
traitorous  correspondence,  which  would  greatly  counterbalance 
any  little  advantage  likely  to  accrue  to  the  individual  members 
of  the  community  from  such  trading.    Further :  It  has  been  the 
practice  in  all  wars  to  obtain  licences  from  the  Crown  for  any 
direct  intercourse  with  an  enemy's  country ;  and  the  same  has 
been  done  during  the  present  war.    The  Governor  of  Jamaica 
has  power  given  to  him  to  licence  trading  with  the  Spanish 
West  India  settlements ;   which  he  has  exercised  accordingly. 
The  Governor  of  Gibraltar  has  the  same  power  with  respect  to 
Spain.    The  same  has  been,  at  different  periods  of  the  war, 
exercised  by  the  government  at  home  in  regard  to  Holland. 
Now  the  very  circumstance  of  granting  such  licences  from  time 
to  time  shews,  that  without  them  the  trading  with  an  enemy 
has  always  been  considered  illegal.    The  exception  proves  the 
general  rule.    It  is  not  only  the  practice  of  this  country  thus  to 
regulate  the  intercourse  of  its  subjects  with  the  enemies,  but  the 
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same  general  law  prevails  throughout  Europe, f  and  has  been 
*  acted  upon  in  the  present  war  by  France,  Spain,  and  Holland. 
This  principle  is  also  recognized  in  our  books.    In  the  case  of 
HenkU  v.  The  London  Exchange  Assurance  Company, I  the  then 
SoUcitor-General  (Lord  Mansfield)  admitted  in  argument,  That 
any  trading  with  an  enemy  was  a  misdemeanor ;   and  that  by 
the  Maritime  Law  it  was  cause  of  confiscation.    All  the  learning 
on  this  subject  was  fully  examined  and  elucidated  in  a  late  case 
of  The  Hoop,^  by  Sir  W.  Scott.    It  was  there  attempted  to  set 
up  an  exception  to  the  general  rule.  That  all  trading  with  an 
enemy  is  illegal ;  but  the  universality  of  the  rule  was  established ; 
and  in  giving  judgment,   the  learned  Judge  adverted  to  the 
principal  leading  authorities  and  cases  on  the  subject.     (He 
then  read  the  following  notes  of  cases,  taken  partly  from  the 
MS.  notes  of  Sir  Edward  Simpson,  which  are  a  valuable  and 
authentic  collection  of  Admiralty  decisions, — and  partly  from 
the  printed  report  by  Dr.  Bobinson,  of  the  judgment  delivered 
by  Sir  W.  Scott,  in  the  case  of  The  Hoop,  before  referred  to.) 
"  The  case  of  St.  Philip,  in  1747,  at  the  Cockpit,  ||  Lord  Ch.  J. 
Willis  being  present.    The  Lords  refused  to  give  the  claimants 
liberty  to  prove,  that  goods  which  had  been  captured  and  con- 
demned as  prize,  were  bought  before  the  war,  the  Chief  Justice 
being  clearly  of  opinion  that  the  effects  of  British  subjects  taken, 
trading  with  the  enemy,  are  good  prize."     This  establishes  the 
rule.  That  trading  with  an  enemy  is  subject  of  confiscation,  and 
excludes  any  exception,  even  on  the  ground  that  the  goods  had 
been  purchased  before  the  war  ;  afoi'tiori,  therefore,  if,  as  in  this 
case,  they  were  purchased  after  the  commencement  of  hostilities. 
"  The  case  of   The  Elizabeth,  of  Ostend  IT  in  1749.     Present, 
Sir  Thomas  Dennison,  and  either  Mr.  Justice  Birch,  or  Mr. 
Justice  Clive.    The  cargo  taken  and  condemned  as  coming  from 
an  enemy's  port,  was  claimed  to  be  the  property  of  British 
subjects.    The  Lords  of  Appeal,  by  their  sentence,  restored  the 
goods  claimed  by  Gould,  a  British  subject  bom,  but  established 
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at  the  time  in  the  dominions  of  the  Queen  of  Hongary;  but 
rejected  the  claim  of  Henckell  and  others,  who  were  then  and 
still  subjects  of  his  Majesty.  Sir  E.  Simpson's  note  on  the 
above  case  is,  That  the  Lords  condemned  all  the  goods  of 
English  subjects,  the  Judges  being  clearly  of  opinion  that  they 
were  prize  of  war,  and  confiscable.  *A11  trading  with  an  enemy 
was  condemned  by  the  Lords  of  Appeal  in  1704.  The  same  note 
also  refers  to  several  other  instances  of  ships  condemned  on  this 
account ;  amongst  others,  **  The  Mary,  of  Wexford,  in  1707,  for 
trading  to  Spain." — "  The  Ringende  Jacob,  in  1747,  t  a  Swedish 
ship,  went  from  London  to  Bourdeaux,  and  took  in  wine  for 
British  subjects,  to  be  delivered  at  Guernsey;  but  with  false 
clearances  at  Bourdeaux,  in  order  to  deceive  the  enemy.  She  was 
condemned  by  the  Lords  of  Appeal  on  the  7th  of  February, 
1750,  in  aflSrmance  of  the  judgment  of  the  Admiralty  court." — 
''The  cargo  of  the  Lady  Jane,X  a  Hamburgh  ship,  laden  at 
Malaga  with  wine,  was  claimed  by  English  merchants  as  the 
produce  of  goods  sent  to  Spain  before  the  war  ;  but  it  was  con- 
demned by  the  Lords  of  Appeal :  present  Mr.  Baron  Clarke." — 
**  The  Deergarden,  of  Stockholm,  §  was  laden  with  woollen  goods, 
shipped  ostensibly  at  Lisbon,  the  voyage  being  in  fact  to  Bilboa, 
an  enemy's  port,  but  on  British  account.  The  cargo  was 
condemned  on  the  15th  of  March,  1747." — "  TheJuffrouw  Lotdsa 
Margaretha,\\  before  the  Lords  the  8rd  of  April,  1781  (otherwise 
called  EscotVs  case).  This  was  a  claim  by  Messrs.  Escott  & 
Bead,  of  London,  for  wines,  &c.  shipped  on  board  a  Dutch  ship 
in  1780,  at  Malaga,  on  their  account :  and  it  was  stated,  That 
the  house  of  Escott  &  Bead  had  for  twenty  years  before  the 
preceding  hostilities  between  Great  Britain  and  Spain,  traded  to 
and  from  Malaga,  where  they  had  an  established  house  of  trade, 
and  where  Mr.  Escott  had  resided  for  thirty  years  till  the  last 
ten  months,  when  he  had  resided  in  England:  that  a  great 
quantity  of  wine  belonging  to  the  house  had  been  left  at  Malaga 
till  a  favourable  opportunity  offered  of  sending  it  to  London: 
that  the  destination  was  to  Ostend  ;  and  the  property  described 
to  be  for  neutral  account  and  risk,  in  order  to  avoid  the  enemy's 
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crnisers.  The  whole  was  therefore  claimed  as  British  property, 
subject  to  a  per  centage  for  commission  to  their  foreign  corre- 
spondent :  but  the  judgment  of  the  Court  of  Admiralty  rejecting 
the  claim  of  Mr.  Escott  was  affirmed  by  the  Lords.  Present 
Lord  Loughborough,  then  Ch.  J.  of  C.  B.  and  Sir  J.  Eardley 
Wihnot." — "  The  St.  Louis,  alias  El  AUessandro  t  (otherwise 
called  The  New  Orleans  case)  before  the  Lords,  July  18th,  1781. 
This  was  a  claim  of  Messrs.  Morgan  &  Mather,  for  certain 
peltries,  shipped  by  them  on  board  a  vessel  of  New  Orleans, 
bound  to  Bourdeaux,  and  consigned  to  ^merchants  there,  on 
account  of  the  shippers.  It  appeared  that  Morgan  had  left 
England,  and  settled  in  West  Florida,  in  1764 :  that  finding  no 
protection  from  the  British  government  to  those  settled  on  the 
banks  of  the  Mississippi,  he  had  kept  a  ship  as  a  floating  store- 
house from  1774,  living  himself  at  New  Orleans,  by  permission 
of  the  Governor,  on  condition  of  not  landing  any  goods  on  the 
Spanish  territories:  that  in  1779,  finding  that  the  American 
troops  were  in  such  force  on  that  river  as  to  prevent  any  English 
ship  from  coming  up,  and  that  it  was  impossible  to  make  any 
remittances  to  England  but  in  neutral  vessels,  he  shipped  the 
goods  in  question  on  board  the  St.  Louis,  a  neutral  ship,  being 
the  only  vessel  at  New  Orleans  bound  for  Europe:  that  they 
were  consigned  to  merchants  at  Bourdeaux  to  be  there  sold ;  and 
the  proceeds  remitted  to  Mather  in  London ;  and  that  he  was 
obliged  to  resort  to  this  mode  of  remittance,  that  the  goods  might 
not  perish  on  his  hands.  There  was  also  a  certificate  from  the 
British  commander  in  those  parts  in  America,  certifying  that 
Mr.  Morgan,  a  British  subject,  had  received  permission,  under  a 
capitulation  with  the  enemy,  to  convey  himself  and  family  to 
London,  under  a  passport  from  the  Spanish  Governor.  Never- 
theless, the  ship  and  property  were  condemned  in  the  Admiralty 
Court  as  enemy's  property,  or  otherwise  liable  to  confiscation ; 
and  this  sentence  was  confirmed  by  the  Lords.  Present  Lord 
Loughborough,  Ch.  J.  of  C.  B.  But  some  of  the  same  person's 
property,  sent  in  another  ship  from  New  Orleans,  consigned 
directly  for  London,  was  restored." — "  The  Compte  de  Wohromoff  I 
before  the  Lords  on  the  19th  of  July,  1781   (otherwise  called 
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VfTTs.  the  Lish  case).  This  was  a  claim  of  Daley  and  other  Irish 
BtLL.        merchants,  for  the  vessel  and  certain  French  wines,  shipped  at 

In  Error.  Bourdeaux,  in  May,  1780,  on  their  accomit,  with  ostensible 
papers  for  Bussia:  in  support  of  which  it  was  stated,  That 
during  the  whole  war  the  Commissioners  of  Bevenue  and  Excise 
in  Ireland  had  constantly  permitted  such  a  trade  to  be  carried 
on  from  Bourdeaux  to  Dublin  in  the  same  manner  as  before 
hostilities,  by  British  subjects,  on  their  account,  in  British  ships: 
that  this  was  done  openly,  and  regular  entries  made  of  the  same, 
and  the  duties  paid ;  that  subsequent  to  hostilities,  an  Act  passed 
the  Irish  Legislature,  laying  an  additional  duty  on  French  wines 
imported  from  June,  1780,  to  December,  1781 ;  which,  it  was 
contended,  was  a  direct  recognition  of  the  legality  of  this  traffic. 
Nevertheless,  the  judgment  of  the  Court  of  Admiralty,  condemn- 

[  *5S0  ]  ing  *the  ship  and  cargo  as  lawful  prize,  was  affirmed ;  present 
Lord  Bathurst  and  Lord  Loughborough." — "  The  Expedite  Van 
Rotterdam  f  (otherwise  called  the  Levant  case)  before  the  Lords, 
18th  July,  1782.  This  was  a  claim  by  Gregory  &  TumbuU,  of 
London,  for  wine  shipped  on  board  a  Dutch  ship  on  the  20th  of 
December,  1780,  at  Malaga  for  them,  though  ostensibly  for  the 
account  and  risk  of  Thomasze  of  Amsterdam  their  agent, 
Holland  being  then  at  peace  with  this  country.  The  claimants 
relied  on  an  Act  of  the  20  Geo.  III.  permitting  the  product  or 
manufacture  of  certain  places  within  the  Levant  to  be  imported 
into  Great  Britain  or  Ireland,  in  British  or  neutral  vessels  from 
any  place  whatsoever.  But  the  Court  of  Admiralty,  not  thinking 
that  the  Act  referred  to  applied  to  this  case,  condemned  the 
goods  ;  which  sentence  was  affirmed  by  the  Lords;  present  Lord 
Camden  and  Lord  Ashburton." — **  The  Bella  Guidita  J  (other- 
wise called  the  Grenada  case)  before  the  Lords,  20  July,  1785. 
After  the  capture  of  Grenada  by  the  French,  Mr.  Vaughan  and 
other  British  merchants  sent  a  cargo  of  provisions  on  board  a 
neutral  ship  from  Ireland  to  Grenada,  intending  to  bring  back  in 
return  plantation  produce,  in  payment  of  the  debts  owing  from 
proprietors  of  estates  in  that  island  to  British  merchants.  This 
traffic  had  been  carried  on  between  the  conquered  islands  of 
Great  Britain  for  some  time  before,  and  till  the  then  recent 
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breaking  ont  of  hostilities  with  Holland,  through  the  mediam  of 
St.  Eustatia,  a  Datch  colony,  under  the  sanction  of  British  Acts 
of  Parliament.  And  after  the  Dutch  hostilities,  an  act  passed 
20  Geo.  III.  reciting  the  capture  of  Grenada  by  the  French,  and 
that  it  was  expedient  and  just  to  relieve  the  proprietors  of  estates 
there;  and  enacting  that  no  goods  of  the  growth,  &c.  of  the 
island,  on  board  neutral  vessels  going  to  neutral  ports,  should  be 
liable  to  condemnation  as  prize.  The  judgment  of  the  Vice 
Admiralty  Court  of  Barbadoes,  condemning  the  cargo  as  French 
property,  was  affirmed ;  present  Lord  Camden." — "  The  Elnig- 
Aeu£,t  before  the  Lords  2lBt  March,  1795.  There  corn,  which 
was  shipped  on  account  of  British  and  Dutch  merchants,  on 
board  a  Lubeck  ship  from  Rotterdam  to  Nantes,  before  war 
declared  by  France  against  England  and  Holland,  but  which 
from  accidental  circumstances  did  not  sail  till  afterwards,  being 
taken,  was  adjudged  good  prize  by  the  Court  of  Admiralty  ;  and 
afterwards  on  appeal ;  present  Sir  B.  P.  Arden,  Master  of  the 
Rolls,  and  Eyre,  Lord  Ch.  J.  of  *C.  B."— "  The  Fortuna,l  before 
the  Lords,  27th  of  June,  1795. §  There  a  cargo  of  wine  had  been 
shipped  by  British  merchants  carrying  on  trade  at  Barcelona,  on 
board  a  Swedish  vessel  at  Barcelona,  in  January,  1798,  and 
destined  for  Calais.  She  was  first  captured  by  a  Spanish  frigate 
in  April,  and  released  by  the  Spanish  Court  of  Admiralty  ;  after 
which  she  was  again  captured  by  one  of  our  cruizers.  It  wfts 
contended  for  the  captors,  that  the  cargo  was  liable  to  confisca- 
tion, because  the  ship  sailed  from  Spain  for  Calais  subsequent  to 
the  commencement  of  hostilities  by  France  against  England  and 
Spain,  which  it  was  incumbent  on  the  proprietors  to  have 
prevented,  or  at  least  to  have  endeavoured  to  do  so.  The 
sentence  of  condenmation  was  affirmed." — "  The  Freeden^  was  a 
case  of  the  same  description  as  the  last ;  but  there  the  British 
merchants  were  permitted  to  produce  evidence  to  shew,  that 
immediately  after  the  breakimg  out  of  hostilities,  they  had  used 
their  best  endeavours  to  prevent  being  implicated  in  the  illegal 
commerce  on  their  account  from  Barcelona  to  Ostend ;  but, 
failing  id  this,  the  cargo  was  condemned  in  the    Court    of 
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?oTTB  Admiralty ;  which  sentence  on  appeal  was  affirmed ;  present  the 
Bell.  Master  of  the  Rolls." — "  The  WiUiam,j^  before  the  Lords, 
In  Enor.  December  19th,  1795.  Prior  to  the  war  between  France  and 
Great  Britain  the  claimants,  who  were  British  subjects  in 
Grenada,  were  creditors  of  certain  French  merchants  in  Guada- 
loupe,  and  after  the  war  broke  out,  the  agent  of  the  claimants 
in  Guadaloupe  received  the  cargo  of  sugars  in  question,  in 
payment  of  that  debt,  and  shipped  them  on  their  account.  The 
sentence  of  the  vice-admiralty  court  of  St.  Christopher  condemn- 
ing the  ship  and  cargo  was  affirmed ;  present  the  Master  of  the 
Rolls.*'  Upon  the  authority  of  this  long  train  of  decisions,  the 
judgment  in  the  principal  case  of  the  Hoop, I  proceeded.  There 
Mr.  Malcom  of  Glasgow,  and  other  Scotch  merchants,  had  traded 
to  Holland  for  articles  necessary  for  the  agriculture  and  manu- 
factures of  that  part  of  the  country,  for  which  they  had  several 
times  before  applied  for  and  obtained  the  King's  licence;  but 
after  the  passing  of  certain  Acts  of  Parliament,  having  upon 
application  to  the  commissioners  of  the  customs  at  Glasgow,  been 
informed  (erroneously  as  it  afterwards  appeared)  that  such 
licences  were  no  longer  necessary,  they  had  omitted  to  obtain 
one  on  that  occasion ;  in  consequence  of  which,  the  cargo  being 
taken  was  condemned  as  prize,  on  the  general  ground  that  all 
[  'oCi  ]  trading  with  *an  enemy,  without  the  King's  licence,  was  illegal, 
and  cause  of  confiscation.  These  cases  also  shew  that  there  is 
no  distinction  between  trading  with  an  enemy  and  with  an 
enemy's  country;  nor  is  such  a  distinction  warranted  in 
principle ;  for  all  persons  inhabiting  an  enemy's  country  are 
presumed  to  be  enemies.  Aid  is  equally  given  to  the  enemy  by 
such  trading,  whether  the  goods  be  furnished  immediately  by  an 
enemy  or  neutral  merchant;  and  the  danger  of  traitorous 
correspondence  is  the  same. 

Dr.  Swabey,  contra,  admitted  that,  so  far  as  the  question  of 
prize  affected  the  decision  of  this  case,  the  principles  advanced 
and  authorities  cited  on  the  part  of  the  plaintiff  in  error  by  the 
King's  advocate,  could  not  be  disputed;  but  how  far  that  con- 
cluded the  question  as  to  the  legality  of  the  insurance  at  common 
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law,  or  whether  the  obtaining  of  a  licence  from  the  crown  prior 

to  the  capture,  would  make  any  difference,  he  begged  leave  to 

refer  to  the  arguments  of  the  common  lawyers  on  behalf  of  the 

defendants  in  error. 

Curia  adv.  vtUt, 

LoBD  Kenyon,  Ch.  J.  now  said : 

That  the  Court  had  very  fully  considered  the  question  immedi- 
ately after  the  very  learned  argument  which  had  been  made  by 
the  King's  advocate  in  the  last  Term : — That  the  reasons  which 
he  had  urged,  and  the  authorities  he  had  cited,  were  so  many,  so 
oniform,  and  so  conclusive,  to  shew  that  a  British  subject's  trad- 
ing with  an  enemy  was  illegal,  that  the  question  might  be  con- 
sidered as  finally  at  rest : — That  those  authorities,  it  was  true, 
were  mostly  drawn  from  the  decisions  of  the  Admiralty  Courts : 
and  that,  after  all  the  diUgence  which  had  been  used,  there  was 
only  one  direct  authority  on  the  subject  to  be  found  in  the 
common  law  books,  and  that  one  was  to  the  same  effect ;  but  that 
the  circumstance  of  there  being  that  single  case  only,  was  strong 
to  shew  that  the  point  had  not  been  since  disputed,  and  that  it 
might  now  be  taken  for  granted  that  it  was  a  principle  of  the 
common  law.  That  trading  with  an  enemy  without  the  King's 
licence,  was  illegal  in  British  subjects : — That  it  was  therefore 
needless,  in  this  case,  to  delay  giving  judgment  for  the  sake  of 
pronouncing  the  opinion  of  the  Court  in  more  formal  terms ; 
more  especially  as  they  could  do  little  more  than  recapitulate  the 
judgment,  with  the  long  train  of  authorities  already  to  be  found, 
in  the  clearest  terms,  in  the  printed  report  of  the  case  of  the 
Hoopy  published  by  Dr.  Robinson : — That  the  consequence  was, 
that  the  judgment  of  the  Court  of  Common  Fleas  must  be 
reversed. 
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1800.  3IJJJ)  ^u  Others  v.  APPLETOK 

Jfay  16. 
(8  T.  E.  662—571.) 

■*  Goods  may  be  insured,  though  purchased  with  the  proceeds  of  a 

former  illegal  cargo.  An  insurance  on  goods  on  board  a  ship  for  a 
particular  voyage  is  legal,  though  she  may  have  done  some  act  in  a 
former  voyage  for  which  she  was  liable  to  seizure. 

A  warranty  of  neutrality  in  a  policy  of  assurance,  is  not  falsified  by  a 
sentence  of  a  foreign  court  of  Admiralty  condemning  a  ship  for  navi- 
gating contrary  to  the  ordinances  of  that  belligerent  state  to  which  the 
neutral  country  had  not  assented. 

* 

The  first  count  in  the  declaration  was  on  a  policy  of  assurance 
on  goods,  on  board  the  Confederacy,  an  American  ship,  "  at  and 
from  Canton,  in  China,  to  Hamburgh  or  Copenhagen,  with 
liberty  to  touch,  stay,  and  trade  at  all  ports  and  places  whatso- 
ever, particularly  a  port  in  the  channel,"  effected  by  the  plain- 
tiffs, for  the  benefit  and  on  the  account  of  Leffingwell  and 
another.  The  second  count  was  on  a  policy  on  the  ship  Con- 
federacy,  "at  and  from  Canton,"  &c.  as  in  the  first  count.  It 
was  stated,  That  the  ship  sailed  from  Canton,  having  the  goods 
on  board,  and  that  she  was  taken  as  prize  in  the  course  of  her 
voyage,  before  her  arrival  at  Hamburgh  or  Copenhagen.  The 
defendant  pleaded  the  general  issue ;  and,  on  the  trial  before 
Lord  Kenyon,  a  special  verdict  was  found. 

In  the  special  verdict  it  was  stated.  That  the  plaintiffs  caused 
to  be  effected  the  two  policies  of  assurance,  mentioned  in  the 
declaration,  for  Leffingwell  and  another; — That  the  ship  Con- 
federacy was  an  American  built  ship,  the  property  of  American 
subjects,  by  whom  she  was  sold,  in  1795,  in  the  port  of  London, 
to  Leffingwell  and  another,  also  Americans ; — That  the  ship  was 
afterwards  loaded  in  and  cleared  out,  and  sailed  from  London  for 
Madeira  from  whence  she  proceeded  to  the  Isle  of  Bourbon,  and 
thence  to  Mauritius,  at  which  places  the  greater  part  of  the 
cargo  was  disposed  of ; — that  from  Mauritius  she  proceeded  to 
Bombay,  where  she  arrived  in  June,  1796 ; — that  during  all  this 
time,  she  was  commanded  by  S.  Jencks,  a  citizen  of  the  United 
States  of  America,  ''and  was  furnished  with  and  had  on  board  a 
proper  passport,  duly  made  out  and  granted  according  to  the 
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form  annexed  to  the  treaty  of  commerce  "  between  France  and  Bibd 
the  United  States  of  America  : — ^That  daring  the  time  the  ship  appletok. 
was  at  Bombay,  the  remainder  of  the  cargo  was  landed  and  dis- 
posed of,  and  the  captain  obtained  from  the  governor  in  comtcil 
a  licence  to  load  on  board  the  Confederacy  a  cargo  of  cotton,  and 
to  proceed  with  the  same  for  sale  from  thence  to  Canton,  in 
€hina : — That  having  taken  on  board  such  a  cargo,  the  captain 
sailed  in  the  ship  for  Canton,  and  in  his  passage  thither  touched 
at  the  island  of  Puloopinang,!  where  he  took  on  board  a  quantity 
of  tin  for  ballast,  of  the  value  of  8,5001.  and  arrived  at  Canton 
in  October,  1796,  where  her  cargo  was  sold  and  disposed  of,  and 
the  goods  mentioned  in  *  the  first  count  in  the  declaration  (the  [  •563  ] 
property  of  Leffingwell  and  another)  were  at  Canton  loaded  and 
put  on  board  to  be  carried  from  thence  to  Hamburgh :  That  the 
proceeds  of  the  cargo  from  Bombay  to  China  were  employed  in 
the  purchase  of  part  of  the  cargo  from  China  to  Europe :  That 
the  voyage  from  London  to  Canton  and  the  voyage  from  Canton 
to  Europe  were  two  voyages :  That  the  ship  sailed  from  Canton 
towards  Hamburgh  with  the  goods  on  board  in  January,  1797, 
and  whilst  she  was  on  her  voyage  was  captured  by  a  French  ship 
of  war  and  carried  into  Nantes ;  where  proceedings  being  instituted 
before  the  tribunal  for  determining  the  questions  of  prize,  the 
ship  and  cargo  were  condemned  as  prize.  [The  sentence  of 
condemnation  was  set  forth  at  length  in  the  special  verdict; 
but  it  is  omitted  here,  because  this  Court  considered  that  the 
condemnation  proceeded  entirely  on  the  ground  that  the  ship 
had  violated  some  of  the  French  ordinances.]  It  then  stated 
that  in  the  treaty  between  this  country  and  America,  referred 
to  in  the  stat.  87  Geo.  III.  c.  97,  the  following  article  is  con- 
tained : — '*  His  Majesty  consents  that  the  vessels  belonging  to 
the  citizens  of  the  United  States  of  America  shall  be  admitted 
and  hospitably  received  in  all  the  sea  ports  and  harbours  of  the 
British  territories  in  the  East  Indies ;  and  that  the  citizens  of 
the  said  United  States  may  freely  carry  on  a  trade  between  the 
said  territories  and  the  said  United  States  in  all  articles  of 
which  the  importation  or  exportation  respectively  to  or  from 
the  said  territories  shall  not  be  entirely  prohibited ;  provided 
only  that  it  shall  not  be  lawful  for  them  in  any  time  of  war  be- 
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EiBD  tween  the  British  Government  and  any  other  power  or  state 
Appletow.  whatever  to  export  from  the  said  territories  without  the  special 
permission  of  the  British  Government  there,  any  military  or 
naval  stores  or  rice.  The  citizens  of  the  United  States  shall 
pay  for  their  vessels  when  admitted  into  the  said  ports  no  other 
or  higher  tonnage  duty  than  shall  be  payable  on  British  vessels 
when  admitted  into  the  ports  of  the  United  States;  and  they  shall 
pay  no  other  or  higher  duties  or  charges  on  the  importation  or 
exportation  of  the  cargoes  of  the  said  vessels  than  shall  be  payable 
on  the  same  articles  when  imported  or  exported  in  British  vessels : 
but  it  is  expressly  agreed  that '  the  vessels  of  the  United  States 
shall  not  carry  any  of  the  articles  exported  by  them  from  the  said 
British  territories  to  any  port  or  place,  except  to  some  port  or  place 
in  America  where  the  same  shall  be  unladen;  and  such  regulations 
shall  be  adopted  by  both  parties  as  shall  from  time  to  time  be  found 
necessary  to  enforce  the  due  and  faithful  observance  of  this  stipu* 
I  *664  ]  lation.  It  is  also  understood  that  *the  permission  granted  by  this 
article  is  not  to  extend  to  allow  the  vessels  of  the  United  States  to 
carry  on  any  part  of  the  coasting  trade  of  the  British  territories ; 
but  vessels  going  with  their  original  cargoes  or  part  thereof  from 
one  port  of  discharge  to  another  are  not  to  be  considered  as  carry- 
ing on  the  coasting  trade ;  neither  is  this  article  to  be  construed  to 
allow  the  citizens  of  the  said  states  to  settle  or  reside  within  the 
said  territories,  or  to  go  into  the  interior  parts  thereof  without  the 
permission  of  the  British  Government  established  there.  And  if 
any  transgression  shall  be  attempted  against  the  regulations 
of  the  British  Government  in  this  respect,  the  observance  of  the 
same  shall  and  may  be  enforced  against  the  citizens  of  America 
in  the  same  manner  as  against  British  subjects  or  others  trans- 
gressing the  same  rule.  And  the  citizens  of  the  United  States, 
whenever  they  arrive  in  any  port  or  harbour  in  the  said  terri- 
tories, or  if  they  should  be  permitted  in  manner  aforesaid  to  go 
to  any  other  place  therein,  shall  always  be  subject  to  the  laws, 
government,  and  jurisdiction  of  whatever  nature  established  in 
such  harbour,  port,  or  place,  according  as  the  same  may  be. 
The  citizens  of  the  United  States  may  also  touch  for  refreshment 
at  the  island  of  St.  Helena,  but  subject  in  all  respects  to  such 
regulations  as  the  British  Government  may  from  time  to  time 
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establish  there."     The  verdict  concladed  with  praying  the  advice        Bird 
of  the  Court,  assessing  the  damages  separately  on  the  two  counts,     applbton. 
in  case  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover  upon  either  of  them. 

This  case  had  been  before  the  Court  several  times  before,  on  a 
motion  for  a  new  trial,  and  afterwards  on  a  special  verdict,  after 
the  former  special  verdict  had  been  argued  a  venire  de  novo  was 
awarded,  because  damages  were  given  generally  on  both  the 
counts  in  the  declaration ;  and  the  Court  intimated  an  opinion 
that  though  the  plaintiffs  might  recover  on  one  count,  they  were 
not  entitled  to  recover  on  the  other.  Accordingly  the  case  went 
to  another  jury,  when  the  present  verdict  was  found,  differing 
from  the  former  in  several  particulars,  but  principally  in  these : 
That  in  this  verdict  the  damages  were  separately  assessed  on  the 
different  counts,  and  it  was  now  stated  that  the  voyage  from 
London  to  Canton,  and  that  from  Canton  to  Europe,  were  two 
distinct  voyages.  This  verdict  was  now  argued  by  Law  for  the 
plaintiffs,  and  Adam  for  the  defendant. 

The  second  count,  on  the  policy  on  the  ship,  was  now  aban- 
doned by  the  plaintiffs*  counsel,  on  this  ground,  that  as  the  policy 
on  the  ship  attached  ''at  and  from  Canton,"  including  the  period 
of  time  when  the  cotton  taken  in  at  Bombay  (an  illegal  cargo 
*being  in  contravention  of  the  treaty  between  this  country  and  [  ♦666  1 
America)  was  still  on  board ;  and  as  the  immediate  voyage  and 
adventure  insured  could  not  be  divided  into  parts,  the  whole 
must  be  deemed  an  illegal  adventure. 

But  on  the  first  policy,  that  respecting  the  goods,  several 
questions  were  made.  It  was  objected,  on  the  part  of  the 
defendant;  that  the  plaintiffs  could  not  recover  on  this  count, — 
1st,  Because  the  goods  insured  were  purchased  with  the  proceeds 
of  an  illegal  cargo,  that  procured  at  Bombay  (it  being  admitted 
that  the  governor's  licence  to  purchase  it  was  illegal)  ;  and 
that  such  an  adventure  was  contaminated  by  such  antecedent 
illegal  traffic.  2ndly,  Because  the  voyage  from  Bombay  to 
Canton  was  only  a  part  of  a  larger  voyage,  out  and  home  from 
London  to  Canton,  and  from  Canton  to  Europe ;  and  that  as 
the  ship,  in  the  course  of  the  voyage,  traded  at  Bombay,  contrary 
to  the  treaty  between  this  country  and  the  United  States  of 
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BiBD  America,  by  not  returning  directly  t  from  Bombay  to  America, 
applbtok.  ^^^  whole  voyage  was  illegal.  8dly,  Because  the  ship  was 
seizable  for  a  violation  of  the  navigation  act  in  a  prior  part  of 
the  voyage,  from  Bombay  to  Canton  ;  and  consequently  that  the 
goods  insured  were  not  put  on  board  a  proper  ship,  such  an  one 
as  the  assured  impliedly  undertook  to  provide;  and  that  the 
right  of  seizure  continued  at  least  during  the  time  that  the  ship 
was  on  the  high  seas,  and  until  her  return  home.  4thly,  Because 
the  sentence  of  condemnation  by  the  tribunal  at  Nantes  negatived 
the  ship  being  an  American. 

On  the  part  of  the  plaintiffs  it  was  answered,  Ist,  That  it  was 
perfectly  immaterial  in  this  case  to  consider  how  the  funds  were 
acquired  with  which  the  cargo  insured  was  purchased ;  it  being 
sufficient  for  the  purpose  of  this  question  that  the  cargo,  when 
bought,  was  meant  to  be  conveyed  in  the  course  of  a  legal 
voyage.  2ndly,  That  the  fact  on  which  this  objection  was  founded, 
was  negatived  by  the  verdict;  where  it  was  expressly  stated. 
That  these  were  two  distinct  voyages ;  and  consequently  that 
the  homeward  voyage  from  Canton  to  Europe  could  not  be 
affected  by  any  illegality  in  the  voyage  outwards.  Sdly,  That 
the  circumstance  of  the  ship  having  been  liable  to  seizure  for  an 
act  done  before  the  commencement  of  the  voyage  insured,  could 
not  affect  this  policy;  for  that  the  ship  could  only  be  seized 
flagrante  delicto,  during  the  same  voyage,  otherwise  she  could 
[  •see  ]  never  afterwards  be  legally  insured ;  and  that  the  seizure  *of 
the  ship  for  an  antecedent  cause  of  forfeiture  was  not  within  the 
scope  of  the  indemnity  of  the  underwriters,  as  they  are  only 
liable  for  risks  incurred  during  the  voyage  insured.  Lockyer  v. 
Offley,  1  T.  B.  262.:  4thly,  That  it  appeared  by  the  concluding 
part  of  the  sentence,  that  the  ship  and  cargo  were  condemned 
for  having  violated  some  of  the  French  ordinances,  which  were 
not  obUgatory  on  the  Americans,  and  consequently  that  this 
sentence  did  not  negative  the  ship  being  an  American.  Pollard  v. 
BeU,  8  T.  B.  434.§ 

Lord  Eenyok,  Ch.  J.  : 

Although  this  case  has  only  been  argued  once  on  this  special 
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verdict,  yet  as  the  question  has  been  so  frequently  canvassed  of  Bibd 
late,  we  have  had  an  opportunity  of  considering  it ;  and  as  the  applbton. 
parties  may  expect  not  to  be  kept  longer  in  suspense,  we  will 
dispose  of  the  case  now.  It  is  now  admitted  by  the  counsel  for 
the  plaintiffs,  and  very  properly  so,  that  the  policy  on  the  ship  must 
be  abandoned,  because  during  part  of  the  time  that  the  parties 
intended  that  the  policy  should  attach,  namely,  while  the  ship 
was  at  Canton,  there  was  something  illegal  in  the  transaction ; 
therefore,  we  are  now  delivered  from  all  consideration  respecting 
that  part  of  the  case. 

With  regard  to  the  other  part  of  the  plaintiff's  claim  on  the 
policy  on  the  goods,  the  arguments  urged  by  the  defendant's 
counsel  have  not  convinced  me  that  this  contract  is  illegal, 
because  the  goods  insured  were  procured  with  the  proceeds  of  a 
former  illegal  cargo.  If  this  objection  were  well  founded,  it 
would  go  to  an  alarming  extent.  In  deciding  on  a  claim  made 
on  a  policy  of  insurance,  it  would  be  necessary  to  examine  and 
scrutinize  the  past  conduct  of  the  assured,  in  order  to  see 
whether  or  not,  by  their  former  transactions  in  life,  they  had 
iUegally  acquired  the  funds  with  which  the  particular  goods 
insured  were  purchased :  but  we  cannot  enter  into  considerations 
of  that  kind  ;  we  must  confine  ourselves  to  the  immediate  trans- 
action before  us ;  and  whatever  my  former  opinion  may  have 
been  on  the  facts  of  this  case,  the  jury  have  relieved  us  from  one 
consideration,  by  finding  expressly  as  a  fact  that  these  were  not 
two  connected  parts  of  one  voyage ;  but  that  the  voyage  home- 
wards from  Canton  was  a  separate  and  distinct  voyage  from  that 
to  Canton :  the  homeward  voyage  therefore  cannot  be  affected 
by  the  former  outward  voyage.  The  case  of  Pollard  v.  Bell,  that 
has  been  alluded  to  in  the  argument,  was  decided  by  us  after 
great  consideration ;  and  though  that  case  could  not  be  recon- 
sidered by  a  court  of  error,  as  the  facts  did  not  appear  on  the 
record,  *  fortunately  for  ourselves  as  well  as  for  the  parties  here,  [  ♦567  ] 
there  is  a  mode  by  which  our  judgment  in  this  case,  if  erroneous, 
may  be  corrected ;  and  the  defendant,  if  he  be  dissatisfied  with 
the  grounds  of  our  decision  in  PoUard  v.  BeU^  will  have  an  oppor- 
tunity of  canvassing  that  decision  by  bringing  a  writ  of  error  in 
this  case :  but  after  the  greatest  attention  that  I  have  been  able 
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BisD  to  bestow  on  the  subject,  I  adhere  to  the  opinion  that  we  gave 
appletok.  ^  ^^^^  ^^^  »  ^^^  ^^^^  decision  is  directly  in  point  to  the  present 
case.  It  was  there  established  as  a  proposition,  That  the  jadg- 
ments  of  the  Courts  of  Admiralty  are  to  proceed  on  the  known 
jus  gentium^  or  on  the  treaties  between  particular  states :  that 
such  treaties  do  not  alter  the  jk«  gentium  with  respect  to  the  rest 
of  the  world,  but  as  between  those  particular  states  they  are 
considered  as  engrafted  on  the  jus  gentium ;  and  that  one  state 
has  no  authority  by  any  ordinance  of  its  own  to  vary  the  general 
law  of  nations  as  to  other  states.  Then  what  is  the  ground  on 
which  this  sentence  of  condemnation  proceeded  ?  Unquestion- 
ably, a  violation  of  the  French  ordinances  only.  At  first  I  was 
struck  with  one  of  the  considerations  mentioned  in  the  sentence, 
respecting  the  passport :  *'  Considering  that  so  far  from  derogat- 
ing from  this  general  regulation  for  all  nations  in  favour  of  the 
Anglo-Americans,  by  the  treaty  of  the  6th  of  February,  1778, 
this  treaty  implicitly  subjects  them  to  it  by  the  25tih  and  27th 
articles,  which  oblige  them  to  conform  to  the  model  of  the  pass- 
port annexed  to  the  treaty."  But  that  was  conformed  to  ;  for  it 
is  expressly  found  by  the  special  verdict,  that  ''the  ship  was 
furnished  with  and  had  on  board  a  proper  passport,  duly  made 
out  and  granted  according  to  the  form  annexed  to  the  treaty  of 
commerce  between  France  and  The  United  States  of  America :  " 
— and  after  attentively  considering  the  whole  of  the  sentence  of 
condemnation,  it  appears  to  me,  beyond  all  controversy,  that  the 
ground  on  which  it  proceeded  is  that  which  is  mentioned  in  the 
concluding  part  of  the  sentence :  '*  The  tribunal,  in  conformity 
to  the  above  mentioned  laws  f  and  regulations,  and  particularly 
of  the  decree  of  the  executive  Directory  of  the  12th  Yentose,  5th 
year,  adjudges  and  declares  the  validity  of  the  prize  of  the  foreign 
ship  the  Confederacy,  Captain  Scott  Jencks,  captured  by  the 
privateer  Duguai  Trouin,  Captain  Dutache,  as  also  of  all  her 
appurtenances  and  dependencies,  tackle,  apparel,  and  utensils ; 
adjudges  and  declares  likewise  the  validity  of  the  prize  of  all  the 
I  *568  ]  goods  and  effects  composing  *  the  lading  or  cargo  of  the  said 
ship  the  Confederacy,  in  default  of  Captain  Jencks  and  the 

t  Which,  by   a   reference   to   a     to  be   those  of   3d   Brumaire,  4th 
former  part  of  the  sentence,  appear     year ;  and  26  July,  1778. 
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supercargo  Pierpont  being  regular  in  their  list  of  crew  and  their  Bird 
dispatches."  Now  that  is  neither  required  by  the  law  of  nations  appleton. 
nor  by  the  treaty  between  France  and  the  United  States  of 
America  ;  and  it  is  found  by  the  verdict,  that  all  the  requisites  of 
that  treaty  were  complied  with.  The  foreign  Court  thought  that 
they  had  a  right  to  impose  something  on  an  independent  nation 
beyond  what  is  required  by  the  law  of  nations,  or  by  the  treaty 
entered  into  by  that  independent  nation ;  but  that  certainly 
is  not  obligatory  on  such  nation ;  therefore,  in  conformity  with 
the  decision  in  the  case  of  PoUard  v.  BeU,\  I  think  I  am  bound  to 
conclude  that  the  plaintiffs  are  entitled  to  recover  on  the  policy 
of  insurance  on  the  cargo  ;  and  that  on  the  other  count,  on  the 
policy  of  the  ship,  the  judgment  must  be  for  the  defendant. 

Gbose,  J. : 

The  plaintiffs  have  now  given  up  their  claim  on  the  policy 
respecting  the  ship ;  and  the  defendant  has  attempted  to  impeach 
the  policy  on  the  cargo,  first,  On  the  ground  that  the  goods 
insured  were  purchased  with  the  proceeds  of  a  former  illicit 
cargo ;  and,  secondly.  On  the  ground  that  the  foreign  sentence 
is  conclusive  as  to  the  fact  that  this  was  not  an  American  ship. 
With  regard  to  the  first  point,  arguments  ab  inconvenienti  are 
alone  sufficient  to  determine  it.  If  we  were  to  decide  that  such 
a  cargo  could  not  be  insured,  it  would  be  difficult  to  say  to  what 
consequences  it  would  lead ;  the  principle  of  that  decision  would 
equally  extend  to  the  second,  nay,  to  the  hundredth  cargo 
purchased  afterwards,  and  to  the  ship  itself,  so  that  such  a 
ship  never  could  afterwards  become  the  subject  of  a  legal 
insurance,  even  in  the  hands  of  subsequent  purchasers.  I 
know  of  no  principle  of  law  to  warrant  such  a  doctrine ;  and  I 
think  that  we  ought  not  to  establish  so  inconvenient  and  absurd 
a  rule.  Then  it  remains  to  be  considered.  Whether  or  not  the 
case  of  PoUard  v.  BeU  t  were  properly  decided  ?  and  if  it  were. 
Whether  it  ought  not  to  govern  the  present  case  ?  I  have  heard 
no  arguments  to  induce  me  to  think  that  we  judged  erroneously 
in  determining  that  case  ;  and  it  appears  to  me  to  be  a  direct 
authority  for  the  present.  Though  the  foreign  sentence  is  drawn 
in  an  inaccurate  and  rather  a  confused  manner,  I  think  that  the 

t  P.  404,  ante. 
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BiBD  condemnation  proceeded  solely  on  the  ground  that  the  ship  in 
AppLEToy.  question  had  violated  some  of  the  French  ordinances ;  and  not 
because  she  had  infringed  the  law  of  nations,  or  the  particular 
treaties  that  subsisted  between  France  and  America  ;  therefore, 
without  repeating  the  reasons  given  in  the  case  of  Pollard  v. 
[  ♦569  ]  *  Belly  I  think  that  the  decision  must  govern  us  in  determining 
this  case. 

Lawkence,  J. : 

It  has  been  contended  on  the  part  of  the  defendant  that  the 
plaintiffs  cannot  recover  on  the  policy  on  the  goods,  which  are 
the  subject  of  this  insurance,  because  they  were  bought  with  the 
proceeds  of  an  illegal  cargo,  and  because  the  ship  on  board  which 
the  goods  in  question  were  put,  having  violated  the  treaty  by 
trading  from  Bombay  to  Canton,  was  liable  to  be  seized ;  and 
further  because  the  ground  of  the  sentence  of  condemnation  was 
not  for  having  violated  any  of  the  French  ordinances  merely, 
but  for  an  infraction  of  the  treaty  between  France  and  America  ; 
the  propriety  of  which  sentence  we  cannot  examine.  With  regard 
to  the  first  of  these  objections,  In  such  a  case  as  the  present  we 
cannot  enquire  into  the  means  by  which  the  merchant  gains  the 
money  that  is  afterwards  laid  out  in  the  purchase  of  goods  :  if 
the  money  were  obtained  by  robbery  on  the  highway,  and  invested 
in  the  purchase  of  a  cargo,  I  do  not  know  why  that  cargo  may 
not  be  legally  insured.  In  order  to  render  the  insurance  illegal, 
the  illegality  should  exist  during  the  course  of  the  voyage  insured. 
Nor  do  I  think  that  the  next  objection,  that  the  plaintiffs  cannot 
recover  because  the  ship  was  liable  to  seizure,  is  well  founded. 
Here  the  illegality  commenced  by  the  captain  taking  on  board  a 
cargo  at  Bombay,  in  order  to  carry  it  to  Canton  for  sale.  But 
the  doctrine  relied  upon  by  the  defendant  is  perfectly  new :  That 
the  assured  cannot  recover  on  the  policy  against  the  under- 
writers, because  a  ship  in  a  prior  voyage  had  been  guilty  of  some 
transgression  for  which  she  was  liable  to  be  seized !  That  is  not 
a  risk  within  the  policy ;  if  the  ship  had  been  seized  for  this 
cause  during  the  voyage  insured,  the  underwriters  would  not 
have  been  liable ;  they  are  only  liable  for  risks  in  the  course  of 
the  voyage    insured.    Then  the    only  remaining  question  is, 
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Whether  or  not  it  were  decided  by  the  foreign  sentence  that  the        Bird 
ship  was  not  an  American  ?  It  was  determined  in  the  case  of    applbtox. 
Pollard  v.  BeU,  that  a  sentence  of  condemnation  for  violating 
the  ordinances  of  one  nation,  not  adopted  by  the  treaty  between 
that  nation  and  the  country  of  which  the  owner  of  the  property 
insored  is  a  subject,  will  not  prevent  the  assured  recovering  on 
the  pohcy,   on  the  ground  that  such  sentence  negatives  the 
warranty  of  neutrality.    But  the  attempt  on  the  part  of  the 
defendant  here  is  not  so  much  to  dispute  the  authority  of  that 
case  as  its  application  to  the  case  before  us.    However,  I  am  of 
opinion  that,  on  the  whole,  we  must  consider  *that  the  founda-       [  *o70  j 
tion  of  this  sentence  of  condemnation  was  the  violation  of  French 
ordinances  only,  and  consequently  that  the  case  of  Pollard  v.  Bell  t 
is  a  direct  authority  for  the  present. 

Le  Blanc,  J. : 

It  is  insisted  that  the  plaintiffs  are  not  entitled  to  recover  for 
the  goods  insured,  first,  On  the  ground  that  the  homeward  cargo 
from  Canton  to  Europe  was  in  part  purchased  with  the  proceeds 
of  the  goods  sold  at  Canton ;  and,  secondly.  On  the  ground  that 
the  ship  was  liable  to  seizure  on  her  homeward  bound  voyage, 
because  she  had  before  been  trading  illegally.  But  I  cannot  assent 
to  the  doctrine,  that  we  must  inquire  how  the  money  was  pro- 
cured with  which  the  cargo  insured  was  purchased,  in  order  to  see 
whether  or  not  the  underwriters  be  liable  on  their  contract  of  in- 
surance. According  to  that  doctrine,  it  would  be  necessary  to  trace 
the  money  through  the  various  channels  in  which  it  may  have 
passed  before  it  got  into  the  pocket  of  the  merchant,  before  we 
could  decide  whether  or  not  a  subsequent  contract  of  insurance 
on  goods  purchased  with  such  money  were  legal.  But  such  a 
proposition  cannot  be  supported  in  a  court  of  law.  With  regard 
to  the  other  ground  of  defence,  I  do  not  think  that  the  right  of 
the  assured  to  recover  on  this  policy  is  impeached,  because  the 
ship  in  part  of  another  voyage,  which  is  found  by  the  special 
verdict  to  be  a  distinct  voyage  from  the  one  in  question,  was 
engaged  in  an  illegal  traffic.  If  the  ship  had  been  seized  in  the 
coarse  of  the  former  illegal  voyage,  the  underwriters  might  have 
said  that  they  had  not  indemnified  the  owners  against  such 

t  P.  404,  ante. 
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Bird  a  risk :  bnt  no  8uch  illegality  did  exist  during  any  part  of  this 
appleton.  voyage.  Then  it  only  remains  to  be  considered  whether  or  not 
the  warranty  that  the  ship  was  an  American  is  negatived  by  the 
sentence  of  condemnation.  We  must  took  to  the  concluding  part 
of  this  sentence,  to  see  the  grounds  on  which  the  foreign  court 
professed  to  decide.  If  that  determination  had  been  founded 
either  on  the  law  of  nations  or  on  the  treaty  subsisting  between 
France  and  America,  we  could  not  have  inquired  whether  or  not 
that  Court  had  formed  a  right  decision.  But  if  we  see  that  that 
Court  condemned  the  ship  and  cargo  either  on  the  law  of  nations 
or  on  the  treaty  between  America  and  France,  then  we  are 
bound  to  declare  that  such  a  sentence  is  not  conclusive  on  the 
parties  to  this  action  :  it  does  not  affect  the  question  respecting 
the  warranty  of  neutrality;  and  I  think  that  the  sentence  is 
founded  simply  on  an  infringement  of  the  French  ordinances, 
which  are  particularly  pointed  out  in  the  sentence,  and  not  on 
[  •s?!  ]  any  breach  of  the  law  of  nations,  or  of  *  the  treaty  between 
France  and  America.  For  these  reasons,  therefore,  I  concur  in 
the  opinion  given  by  the  rest  of  the  Court,  That  the  plaintiffs 
are  entitled  to  recover  on  the  policy  on  the  goods. 

Per  Curiam  : 

Judgment  for  the  plaititiffs  on  the  first  count ,  and 
for  the  defendant  on  the  second. 


1800.  THE  KING  v.   G.  EING. 

^^^'  (8  T.  B.  585—586.) 

[  585  ]  A  subpoena  may  be  issued  from  the  Crown  Office,  requiring  a  witnesB 

to  attend  at  the  assizes  in  the  country  to  give  evidence  in  support  of  an 
intended  prosecution  for  a  felony ;  and  this  Court  will  grant  an  attach- 
ment against  him  for  not  attending  in  obedience  to  the  subpoena. 

Two  persons,  of  the  names  of  Everland  and  Davis,  having 
been  committed  to  Salisbury  gaol  in  February  last,  on  a  charge 
of  felony,  the  prosecutor,  on  the  5th  of  March  last,  procured  a 
subpoena,  on  the  part  of  the  Crown  from  the  Crown-Office, 
requiring  Bing,  a  material  witness,  to  appear  at  the  then  next 
assizes  at  Salisbury   to   give  evidence.    Bing   not   appearing 
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according  to  the  subpoena,  the  grand  jury  for  the  county  of    The  Ki:?o 
Wilts  threw  out  the  bill  against  Everland  and  Davis,  who  were        rikg. 
thereupon  discharged  out  of  custody.     At  the  beginning  of  this 
term, 

JekyU  moved,  on  the  part  of  the  prosecutor,  That  an  attach- 
ment might  issue  against  Bing,  for  not  obeying  the  writ  of 
subpoena.  On  an  affidavit  stating  the  above  facts,  and  also  stat- 
ing that  Ring  had  been  personally  served  with  the  subpoena,  and 
that  he  was  a  material  witness  in  support  of  the  prosecution. 


The  Court  then  doubted  whether,  as  there  was  no  proceeding 
in  this  Court,  the  subpoena  were  properly  issued  from  the  Crown- 
Office  ;  but  granted  a  rule  to  shew  cause,  desiring  that  the  rule 
might  not  afterwards  be  made  absolute  without  their  being 
apprized  of  it ;  and  recommending  an  enquiry  to  be  made  into 
the  practice  on  this  point. 

JekyU  now  moved  to  make  his  rule  absolute ;  saying,  That 
there  was  no  opposition  to  it  ;  and  that  on  enquiry  at  the 
Crown-Office,  he  had  found  that  a  similar  attachment  had  been 
granted  against  one  Shilcox,  in  1793.  t 

*LoRD  Kenyon,  Ch.  J.  : 

We  also  have  directed  enquiries  to  be  made  on  this  subject 
and  we  find  that  this  application  is  warranted  by  precedents. 


[  •586  ] 


Per  Curiam  : 


Rule  absolute. 


t  In  Trinity  Vacation,  1793,  a  writ 
of  subpoena  issued  out  of  this  court, 
directed  to  T.  Shilcox  and  others, 
requiring  them  to  appear  at  the  Old 
Bailey  Sessions  in  October,  and  give 
evidence  against  John  Swindon  for 
felony.  In  Michaelmas  Term,  1793, 
Shilcox  not  having  appeared  to  give 
evidence  in  obedience  to  the  subpoena, 
this  Court  on  the  motion  of  Garrow 
granted  an  attachment  against  him 
for  a  contempt,  in  not  paying  obedi- 


ence to  the  subpoena.  On  the  17th 
of  February,  1794,  Shilcox  was  taken 
into  custody  upon  this  attachment  in 
Warwickshire,  and  removed  from 
thence  to  London;  and  having,  in 
the  April  Sessions,  1794,  given  evi- 
dence against  Swindon,  at  the  Old 
Bailey,  who  was  convicted  and  exe- 
cuted, this  Court  in  Hilary  Term, 
1795,  ordered  Shilcox  to  be  dis- 
charged out  of  custody  from  the 
attachment. 
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1800.       THE  MAYOR,  &c.,  of  SOUrillMPTOX,  v.  GRAVES. 

•^*^  '-  (8  T.  R.  590—595.) 

j  5QQ  1  Pending  an  action  by  a  corporation  for  tolls,  the  Court  will  not  grant 

leave  to  inspect  the  corporation  muniments  on  the  application  of  the 
defendant,  a  stranger  to  the  corporation. 

The  corporation  of  Southampton  brought  an  action  against 
the  defendant  for  certain  tolls  for  wharfage  on  landing  goods  ; 
pending  which  the  defendant,  who  was  not  a  corporator,  ob- 
tained a  rule  in  the  last  term  calling  on  the  plaintiffs  to  shew 
cause  why  he  should  not  be  at  liberty  to  inspect  all  the  corpora- 
tion-books, papers,  writings,  and  orders  of  council  touching  the 
matter  in  question,  and  take  copies  thereof,  paying  a  reason- 
able sum  for  the  same. 

Erskine  now  shewed  cause  against  the  rule,  and  admitted 
that  in  very  modem  times  a  practice  had  obtained  for  the  Court 
to  grant  rules  of  this  sort,f  but  contended  that  the  practice  had 
[  *59i  ]  *crept  in  without  sufficient  consideration,  and  was  not  founded 
in  principle  or  supported  by  former  precedents.  The  reason 
assigned  for  granting  such  an  inspection,  namely,  that  it  would 
be  obtained  of  course  by  filing  a  bill  in  Chancery  for  a  disclosure, 
is  not  founded  in  fact ;  for  that  Court  will  exercise  its  discretion 
upon  every  such  application,  and  grant  or  refuse  the  inspection 
according  to  the  circumstances  of  the  particular  case.  But  even 
if  it  were  true,  it  would  not  follow  that  a  court  of  law  would 
grant  the  same  disclosure  upon  a  summary  application, 
because  it  might  be  obtained  from  the  Court  of  Chancery  upon  a 
bill  filed  ;  for  that  would  be  to  confound  the  jurisdiction  of  the 
court  of  law  and  equity.  In  2  Yes.  620,  upon  an  application 
for  an  inspection  of  corporation  books  and  papers  of  the  city  of 
Exeter,  pending  an  action  brought  by  the  corporation  against 

t  Mayor  of  Lynn  v.  Denton^  1  303 ;  The  Mayor,  <fec.  of  London  v. 
T.  B.  689, 1  R.  R.  359 ;  The  Corpora^  The  Mayor,  <fcc.  of  Lynn,  I  H.  Bl. 
iuyii  ofBamitaple  v.  Laihey,  3  T.  R.      211 ;  Vide  Bex  v.  Bahb,  3  T.  R.  379. 
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certain  traders  for  petty  customB,  Lord  Hardwickb  said,  "It  has 
been  refused  to  inspect  at  law  into  corporation-books,  and  rightly ; 
because  courts  of  law  will  not  give  that  liberty  to  any  one  who 
has  not  some  right  or  claim  to  it,  being  a  member  of  the 
corporation.  So  as  to  a  manor;  in  the  question  between  lord 
and  tenant,  a  court  of  law  will  give  liberty  to  inspect  books 
of  the  Court  Bolls,  but  not  in  a  question  between  lords  of 
different  manors ;  yet  on  a  bill  in  this  Court  for  a  discovery, 
this  Court  will  grant  it."  A  corporation  having  the  same  rights 
of  property  as  an  individual,  there  seems  no  ground  for  making 
a  distinction  between  them  in  this  respect ;  and  as  no  such  rule 
would  be  granted  to  inspect  the  muniments  of  a  private  person 
claiming  tolls,  neither  ought  it  to  be  granted  against  a  corpora- 
tion upon  a  similar  claim. 


Mayor,  &r. 
OF  South 

AMPTON 

r. 
Graves. 


Gibba  and  Burrough,  in  support  of  the  rule,  relied  upon  the 
modern  practice  established  in  the  cases  alluded  to,  which 
could  not  be  distinguished  from  the  present.  They  said  that  the 
practice  was  established  to  save  the  expense  of  applying  to  the 
Court  of  Chancery  where  such  inspection  would  certainly  be 
granted : —  that  this  appeared  even  from  the  case  in  Yesey, 
although  it  was  there  stated  that  the  practice  of  the  Courts  of 
Law  was  then  different.  That  if  it  were  reasonable  for  the 
Court  of  Chancery  to  make  a  distinction  between  the  case  of  a 
public  body,  such  as  a  corporation,  and  that  of  a  private  person, 
the  same  reason  would  warrant  the  practice  which  has  of  late 
years  been  adopted  by  the  Courts  of  Law. 

Lord  Kbnton,  Ch.  J. : 

As  all  the  determinations  on  this  subject  prior  to  the  late 
decisions  that  have  been  relied  on  by  the  defendant  are  against 
this  application,  I  do  not  think  it  is  too  *late  even  now  to  review 
those  late  decisions,  and  see  whether  or  not  they  are  supported 
by  principle.  It  has  been  contended  on  behalf  of  the  defendant, 
that  an  inspection  of  books,  papers,  and  writings  is  to  be  granted 
in  cases  where  a  corporation  is  a  party  to  an  action ;  but  is  the 
rule  to  extend  to  cases  where  a  sole  corporation  is  a  party  to  an 
action  ?  but  is  the  rule  to  extend  to  cases  where  a  sole  corpora- 
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tion,  a  bishop  for  instancey  saes ;  or  is  to  be  confined  to  eases 
where  an  aggregate  corporation  is  a  party  ?  Corporations,  like 
individnals,  have  their  rights  and  estates;  they  may  (except 
where  they  are  restrained  by  the  statutes  of  mortmain)  acquire 
landed  property :  bat  according  to  the  doctrine  now  relied  upon 
by  the  defendant  in  every  case  where  a  corporation  are  parties  to 
a  suit,  an  inspection  of  their  writings  is  to  be  granted  of  course* 
Where  indeed  the  dispute  is  between  different  corporators, 
there  an  inspection  of  the  writings  belonging  to  the  corporation 
may  be  granted,  because  each  party  has  a  right  to  see  them  r 
but  I  cannot  conceive  why  an  inspection  of  the  muniments  of  a 
corporation  should  be  granted  when  a  similar  inspection  would 
be  denied  if  the  suit  were  between  private  persons  only.  Great 
inconvenience  and  injustice  would  ensue  from  estabhshing  the 
rule  insisted  upon  by  the  defendant.  A  court  of  equity  knows  its 
own  province ;  it  will  examine  into  cases  of  this  kind  when  the 
application  is  made,  and  adapt  its  rules  to  the  individual  case  in 
the  manner  best  calculated  to  attain  the  ends  of  justice.  But  if 
this  Court  is  to  grant  an  inspection  of  title-deeds  it  must  be  a 
general  rule  framed  to  embrace  all  cases.  Now  the  inconvenience 
of  this  may  be  illustrated  by  this  example ; — Suppose  an  applica- 
tion of  this  kind  were  granted  against  a  purchaser  of  an  estate  for 
a  valuable  consideration  without  notice  of  some  prior  estate,  the 
defect  is  disclosed  to  the  adverse  party,  who  gets  possession  of 
the  prior  deeds,  and  then  defeats  such  purchaser  at  law.  If  an 
application  be  made  to  a  court  of  equity  to  compel  a  party  to 
produce  his  muniments,  he  may  answer  that  he  is  not  bound  to 
produce  them,  because  he  is  a  purchaser  for  a  valuable  considera- 
tion without  notice :  that  is  a  good  plea  to  a  bill  for  a  discovery. 
Then  suppose  that  a  corporation,  instead  of  an  individual, 
purchase  an  estate  for  a  valuable  consideration,  not  knowing 
that  there  is  an  outstanding  legal  estate,  they  would  be 
protected  in  equity ;  but  according  to  the  defendant's  rule  the 
adverse  party  would  have  a  right,  as  a  matter  of  course,  to  pry 
into  and  examine  the  defect  of  the  title  of  the  corporation.  I 
have  no  doubt  but  that  the  late  cases,  on  which  the  defendant  has 
relied,  were  decided  with  the  most  ^honourable  intention,  but  I 
think  that  when  they  were  decided,  the  whole  merits  of  the 
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qnestion  were  not  embraced.  A  similar  mistake  was,  I  think, 
made  in  this  Court  some  few  years  before  I  sat  here,  on  another 
question ;  where  it  was  decided  that  an  action  at  law  might  be 
maintained  for  a  legacy,!  partly  on  the  ground  that  the  plaintiff 
would  have  recovered  it  as  of  course  in  a  court  of  equity.  On 
its  being  mentioned  to  me  by  the  late  Mr.  Justice  Bulleb,  I  took 
the  liberty  of  asking  him  whether  or  not  he  was  sure  that  the 
Court  had  taken  a  view  of  the  whole  question  before  they 
decided  it,  reminding  him  that  it  is  a  constant  rule  in  courts  of 
equity,  when  a  husband  files  a  bill  for  a  legacy  given  to  the  wife, 
that  (if  I  may  use  the  expression)  they  stop  it  in  transitu  if  there 
be  no  provision  for  the  wife;  whereas  if  a  legacy  could  be 
recovered  in  an  action  at  law,  there  would  be  no  provision  made 
for  the  wife  and  family  as  the  husband  would  at  once  take  the 
legacy:  that  learned  Judge,  whose  legal  knowledge  was 
universally  allowed,  immediately  admitted  the  force  of  the 
observation.  There  was  indeed  a  case  in  Cromwell's  time,  in 
which  an  action  at  law  for  a  legacy  was  maintained ;  I  but  the 
reason  given  for  that  decision  was  that  there  would  be  a  failure 
of  justice  §  if  courts  of  law  did  not  take  cognizance  of  the 
question,  the  Spiritual  Courts  not  being  then  open :  but  as  soon 
as  those  Courts  resumed  their  functions,  suits  of  this  kind 
returned  into  their  proper  channel ;  and  since  I  have  sat  in  this 
place,  it  has  been  determined  that  a  legacy  cannot  be  recovered 
in  a  court  of  law.|| 

With  regard  to  this  particular  question,  Lord  Habdwicee, 
who  perfectly  well  understood  the  boundaries  between  the 
courts  of  law  and  equity,  expressly  said  that  courts  of  law 
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t  Hawkes  v.  Saunders,  Cowp.  289. 

t  Vid.  Sty.  55. 

§  In  Nicholson  v.  Shirman,  1  Sid. 
46.  •  *  Ptdt  resolve  per  totam  curiam 
que  action  sur  le  case  ne  gist  pnr 
un  legacy,  mes  les  parties  doient 
sner  per  ceo  in  le  spiritaal  Court  a 
que  le  jurisdiction  de  touts  testamen- 
tary causes  properment  appent.  Et 
ooment  tiel  actions  out  eetre  allow 
de  taidif  temps,  encore  ceo  ne  fuit 
forsque  propter  necessitatem  a  pre- 
venter un  fayler  de  justice  quant  la 


ne  f ueront  spiritual  Courts ;  mes  ore 
come  L'Eyesques  sont  restore  a  lour 
terre  issint  doient  ils  estre  restore  a 
lour  proper  jurisdiction;  car  cost 
court,  que  est  le  governor  et  director 
de  touts  inferior  courts,  et  que  ad  use 
pur  correct  eux  quant  ils  intromit 
ove  causes  hors  de  lour  jurisdictions 
ne  voet  pas  robb  eux  pur  increaser 
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Hatok,  jcc.   cannot  grant  sach  an  inspection  as  is  prayed  for  in  this  case, 
AicPTox      though  a  court  of  equity  can :  but  then  a  court  of  equity  will 

GrIye^,  01^7  do  i^  ^  ^^^^^  <^^f  &^r  examining  into  the  circum- 
stances of  the  case.  I  cannot  therefore  acquiesce  in  the  late 
decisions  alluded  to.  I  cannot  make  a  distinction  in  this  respect 
between  a  corporation  aggregate  and  a  corporation  sole,   or 

[  *^9A  ]  between  *a  corporation  sole  and  a  private  person  suing  in  his 
individual  capacity.  I  think  that  we  should  establish  an  incon- 
venient and  an  unjust  rule,  and  should  act  against  principle, 
and  against  all  the  authorities  (except  the  late  decisions  which 
proceeded  on  a  mistake)  if  we  were  to  grant  the  present  applica- 
tion ;  and  therefore  this  rule  must  be  discharged. 

Gbose,  J. : 

When  I  first  came  into  this  Court,  it  was  understood  to  be 
the  constant  practice  to  grant  rules  of  this  kind  as  matters 
of  course:  but  my  Lord  Chief  Justice  has  clearly  shewn  that 
the  reason  given  for  it  is  not  true;  the  party  applying  to  a 
court  of  equity  has  not  the  benefit  of  his  application  as  a 
matter  of  course ;  that  Court  will  examine  all  the  circumstances 
of  the  case,  and  exercise  its  discretion  accordingly.  Such  an 
application  as  this  was  made  to  the  Court  of  Common  Pleas  in 
a  case  reported  in  Wilson  f  where  Lord  Ch.  J.  De  Grey  seemed 
to  be  of  opinion  that  the  party  applying  had  no  right  to  inspect 
the  corporation  books ; — and  considering  the  case  on  principle, 
I  do  not  see  any  reason  why  such  an  indulgence  should  be 
allowed  in  the  case  of  a  corporation,  when  it  would  be  refused  if 
the  action  were  brought  by  an  individual. 

Lawbbnce,  J.: 

In  the  case  of  the  Corporation  of  Barnstable  v.  Lathey^  I  made 
the  application  to  inspect  the  corporation-books,  on  the  authority 
of  the  Mayor  of  Lynn  v.  Denton :  I  and  at  that  time  Lord  Kenyon 
intimated  a  doubt  upon  the  question  ;  and  though  the  rule  was 
at  first  granted,  I  believe  that  ultimately  the  party  had  not  the 
benefit  of  it.§     The  foundation  of  the  decision  in  the  case  of  the 

t  HodQe$  ▼.  AtkiB,  3  Wils.  398.  §  Vid.  3  T.  B.  305,  n.  a. 
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Mayor  of  Lynn  v.  Denton  was,  that  liberty  to  inspect  the  cor- 
poration books  and  papers  would  be  granted  in  equity  as  a 
matter  of  course,  and  that  it  would  only  create  expense  to  the 
parties  to  send  them  into  that  court.  But  on  looking  into  the 
authorities  it  does  not  appear  that  a  court  of  equity  will  grant 
an  inspection  as  a  matter  of  course.  In  the  case  cited  from 
Yesey,  Lord  Habdwicee  thought  that  courts  of  law  ought  not  to 
grant  an  inspection  of  the  corporation  books  in  such  a  case  as 
this ;  and  though  he  said  that  in  a  court  of  equity  such  an 
inspection  would  be  granted,  I  do  not  understand  that  it  would 
be  granted  in  all  cases  as  of  course,  but  only  under  certain 
circumstances.  In  the  case  in  8  Wilson,  Lord  Ch.  J.  Db  Gkky 
thought  such  an  application  as  the  present  an  extraordinary 
one ;  he  said,  *'  Do  you  lay  it  down  in  general  that  a  stranger 
has  d,  right  to  inspect  the  books  of  a  corporation  ?  How  has  a 
stranger  to  *a  corporation  more  right  to  inspect  their  books 
than  the  books  of  a  private  person?  While  Lord  Camden  sat 
here,  there  was  the  like  motion,  in  the  like  action  of  trespass, 
where  the  defendant  justified  under  the  corporation  of  Ipswich 
for  distraining  for  a  toll  for  repairing  a  quay  there,  and  the 
motion  was  refused,  the  plaintiff  there  being  a  stranger  to  the 
corporation  :  and  I  am  sure  in  many  cases  like  the  present  the 
motion  has  been  refused."  He  however  declined  giving  a 
positive  opinion  on  the  point,  because  the  cause  was  not  at  issue. 
Considering  therefore  the  weight  that  is  due  to  the  opinions  of 
Lord  Hardw^cee  and  Lord  Gh.  J.  De  Grey,  notwithstanding 
the  practice  that  has  obtained  since,  I  think  it  is  better  to  recur 
back  to  the  ancient  practice,  particularly  as  the  reason  given 
for  the  late  decisions  is  not  a  satisfactory  one. 
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Le  Bianc,  J. : 

I  do  not  see  any  distinction  in  this  respect  between  the  case 
of  a  corporation  and  that  of  an  individual  suing ;  nor  how  after 
this  application  should  be  granted  we  could  refuse  a  similar 
application  in  an  action  brought  by  an  individual. 


Per  Curiam  : 


Rule  discharged. 
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•^11^20.  (8  T.  R.  606-608.) 

[  50(;  J  The  public  luiTe  a  right  to  use  the  cranes  erected  on  public  quayv. 

In  justifying  (in  a  plea  to  an  action  of  trespass)  the  use  of  a  crane  in  a 
public  wharf,  it  is  sufficient  to  say  that  it  is  "  a  public  open  and  lawful 
wharf/'  without  claiming  the  right  by  immemorial  usage. 

This  was  an  action  of  trespass,  for  breaking  and  entering 
an  erection  of  the  plaintiffs,  called  The  Crane,  on  Smart's  Quay, 
in  the  parish  of  St.  Mary-at-Hill,  in  the  ward  of  Billingsgate, 
and  continuing  in  the  same  for  the  space  of  twelve  hoars.  The 
defendant  pleaded,  besides  the  general  issue,  two  special  pleas 
of  justification.  In  the  first  special  plea  it  was  stated  that 
Smart's  Quay,  on  which  the  crane  was  erected,  was  a  public, 
open,  and  lawful  quay  within  the  port  and  city  of  London, 
between  London  Bridge  and  Blackwall,  for  the  landing  thereon 
of  all  customable  goods  of  all  merchants  importing  the  same, 
for  a  reasonable  compensation  to  be  therefore  paid  by  the 
merchants  to  the  owner  of  the  quay;  that  the  crane,  when, 
d^.  so  erected  for  the  unlading  of  goods  on  the  quay  out  of 
ships  lying  near  the  quay  for  the  purpose  of  being  unladen 
there,  was  necessary  for  that  purpose;  that  from  time  im- 
memorial the  Mayor  and  Commonalty  and  citizens  of  London 
have  had  and  still  have  of  right,  &c.  the  lading  and  unlading, 
by  themselves  or  their  deputy,  of  all  goods  and  merchandizes 
of  all  merchants,  strangers,  &c.  imported  into  the  city  of  London 
and  liberties  thereof,  and  being  so  entitled  by  indenture  dated 
December  5th,  1796,  they  appointed  the  defendant  their  deputy 
to  lade  and  unlade  all  such  goods  for  seven  years,  &c.  by  virtue 
whereof  the  defendant,  before  and  at  the  said  time  when.  Sec. 
became  and  was  entitled  as  such  deputy  to  have  the  lading  and 
unlading  of  such  goods;  that  while  the  defendant  was  such 
deputy,  to  wit,  on,  &c.  certain  customable  goods  belonging  to 
[  *607  i  merchant-*strangers,  were  imported  from  parts  beyond  the 
seas  into  the  port  of  London  and  within  the  city  of  London, 
between  Blackwall  and  London  Bridge,  at  Smart's  Quay,  being 
such  public  open  and  lawful  quay,  for  the  purpose  of  being 
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unladen  thereon  by  the  direction  of  the  agents  of  those  merchant        Bolt 

strangers,  whereby  it  belonged  to  the  defendant  to  have  the    Stennktt. 

unlading  of  the  said  goods  and  to  use  the  said  crane,  and  to 

enter  the  same,  so  then  erected  and  being  necessary  for  the 

unlading  of  the  goods;  whereupon  the  defendant  entered  into 

the  said  crane  and  used  the  same  for  the  unlading  of  the  said 

goods  and  landing  the  same  on  the  said  public  open  and  lawful 

quay,  as  it  was  lawful  for  him  to  do,  &c.    In  the  second.plea 

of  justification  it  was  alleged  that  Smart's  Quay,  on  which  the 

crane  was  erected,  was  an  open,  public,  and  lawful  quay  within 

the  port  and  city  of  London,  &c.  for  the  landing  thereon  of  all 

customable  goods  of  all  merchants  importing  the  same  into  the 

port  of  London,  for  a  reasonable  compensation  to  be  therefore 

paid  by  the  said -merchants  to  the  owner  of  the  quay,  and 

that  the  said  crane  so  erected  for  the  unlading  of  goods  upon 

the  said  quay  was  necessary  for  that  purpose;  that  on,   &c. 

certain  customable  goods  belonging  to  A.  B.  were  imported  into 

the  port  of  London  at  Smart's  Quay,  for  the  purpose  of  being 

unladen  thereon  by  the  direction  of  the  said  A.  B.,  whereupon 

the  defendant  as  the  servant  of  the  said  A.  B.  and  by  his 

<^mmand,  entered  into  the  crane,  so  being  necessary  for  the 

unlading  of  goods  upon  the  said  quay,  and  used  the  same  for 

the  unlading  of  the  said  goods,  &c.  as  it  was  lawful  for  him  to 

do,  &c. 

The  plaintiff  demurred  to  the  two  special  pleas ;  and  as  to  the 
first,  assigned  for  causes  of  demurrer  that  it  was  not  alleged  in 
the  plea  that  any  compensation  was  to  be  paid  to  the  plaintiff 
for  the  landing  of  the  said  goods  on  the  quay ;  that  it  did  not 
appear  by  that  plea  that  the  defendant  had  any  right  to  land 
the  said  goods  on  the  quay,  or  to  enter  into  or  use  the  crane  for 
the  unlading  of  the  said  goods,  or  to  continue  on  the  crane  or  to 
work  it;  that  it  was  admitted  by  the  plea  that  a  reasonable 
compensation  was  to  be  paid  to  the  owner  of  the  quay  for  the 
landing  of  the  goods,  and  yet  the  defendant  claimed  the 
landing  thereof,  which  was  inconsistent  and  against  law,  &c. 
The  causes  of  demurrer  assigned  to  the  second  special  plea 
were  nearly  the  same  as  the  former.  The  defendant  joined  in 
demurrer. 
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Bolt  Wood  in  support  of  the  demurrer,  took  two  objections  to 

stbnnbtt.  the  pleas.  First,  That  they  did  not  shew  any  right  in  the 
defendant  to  enter  on  the  crane  in  question  for  the  purpose 
mentioned  in  the  pleas;  for  that  the  public  have  no  right  to 
[•608  ]  enter  on  all  the  *quays  in  the  port  of  London  to  lade  and  unlade 
their  goods ;  and  that  if  they  have  any  such  right  it  could  only 
exist  by  immemorial  usage  or  custom,  which  was  not  stated  in 
either  of  the  pleas.  Secondly,  That  if  the  public  have  a  right 
to  use  the  quay  in  question  for  the  purpose  mentioned  in  the 
pleas,  it  did  not  appear  that  the  defendant  had  used  it  in  this 
instance  at  a  reasonable  time.    But, 

The  Court  (stopping  Dampier,  who  was  to  have  argued  for 
the  defendant)  overruled  both  the  objections.  With  regard  to 
the  first,  they  said  that  it  was  not  necessary  to  state  in  terms  in 
a  plea  of  justification  under  the  general  right  that  this  was  an 
immemorial  quay ;  that  it  was  sufficient  to  claim  the  right  under 
the  general  words  **  a  public,  open,  and  lawful  quay ;  '*  in  which 
respect  it  was  similar  to  a  highway,  which  may  be  described 
"  as  a  public  and  common  King's  highway,"  without  alleging 
it  to  have  been  so  immemorially ;  and  they  referred  to  what 
Lord  Hale  said  in  his  treatise  De  Portibus  maris,  par.  sec.  cap. 
6.t  "If  the  King  or  subject  have  a  public  wharf,  unto  which 
all  persons  that  come  to  that  port  must  come  and  unlade  or  lade 
their  goods  as  for  the  purpose,  because  they  are  the  wharfs  only 
licensed  by  the  queen  according  to  the  stat.  1  Eliz.  c.  11,  or 
because  there  is  no  other  wharf  in  that  port,  as  it  may  fall  out 
where  a  port  is  newly  erected, — ^in  that  case  there  cannot  be 
taken  arbitrary  and  excessive  duties  for  cranage,  wharfage^ 
pesage,  &c.  neither  can  they  be  enhanced  to  an  immoderate  rate, 
but  the  duties  must  be  reasonable  and  moderate,  though  settled 
by  the  King's  license  or  charter.  For  now  the  wharf  and  crane 
are  affected  with  a  public  interest,  and  they  cease  to  be  juris 
privati  only ;  as  if  a  man  set  out  a  street  in  new  building  on 
his  own  land,  it  is  now  no  longer  bare  private  interest,  but  it  is 
affected  with  a  public  interest."  From  whence  it  is  obvious 
that  Lord  Hale  considered  a  public  quay  to  be  like  a  public 

t  Hargr.  Tra,  vol.  1,  p.  77. 
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street,  common  to  all  the  Eang's  subjects.  And,  as  to  the  second 
objection,  they  said  that,  if  true,  it  should  have  been  new 
assigned  by  the  plaintiff,  or  that,  if  it  were  an  objection  to  theee 
pleas,  it  could  only  be  taken  advantage  of  on  a  special  demurrer, 
assigning  this  as  a  cause  of  demurrer. 

Jiulgmentfor  the  dcjendantA 


Bolt 

V. 
SrENNETT. 


THE  KING  V.  J.  RICHARDS  and  Five  Others. 

(8  T.  R.  634—637.) 

If  the  commissioners  imder  an  inclosure  Act  set  out  a  private  rood  for 
the  use  of  the  inhabitants  of  nine  parishes,  directing  the  inhabitants  of 
six  of  those  parishes  to  keep  it  in  repair,  no  indictment  can  be  supported 
against  the  latter  for  not  repairing  it,  it  not  concerning  the  pubUc. 

This  was  an  indictment  against  the  defendants  for  not  repair- 
ing a  road.  The  indictment  stated,  That  by  virtue  of  an  Act  of 
Parliament,  31  Geo.  III.  intituled  "  An  Act  for  draining  and 
dividing  a  certain  moor  or  tract  of  waste  land,  called  King's 
Sedgmoor,  in  the  county  of  Somerset,"  it  was  enacted  that 
certain  commissioners  therein  named  should,  before  making  any 
allotments  of  the  said  moor,  set  out  and  appoint  such  private 
roads  and  drove- ways  over  the  same  as  in  the  judgment  of  the 
said  commissioners  should  be  necessary  and  convenient ;  and 
that  all  private  roads  and  ways  so  to  be  set  out,  should  be  made 


t  The  same  question  was  lately 
agitated  in  the  Court  of  Common 
Pleas,  in  an  action  on  the  case, 
brought  by  this  defendant  against 
the  plaintiff  for  wrongfully  and 
injuriously  intruding  himself  into 
the  defendant's  office  and  employ- 
ment of  Packer's  Porter,  otherwise 
Alien  Porter,  by  unlading  at  this 
quay  certain  goods  belonging  to 
Aliens,  of  which  the  defendant  by 
virtue  of  his  office  was  entitled  to 
have  the  unlading,  and  to  receive 
the  duties  and  profits  due  from  the 
importers  for  the  unlading  thereof. 
On  the  trial  at  Guildhall  in  May, 
1799,  this  defendant  obtained  a  ver- 


dict, the  late  Lord  Ch.  J.  Eybe,  who 
tried  the  cause,  being  of  opinion 
that  as  it  was  admitted  that  the 
merchants  had  a  right  to  have  their 
goods  unladen  at  the  quay  in  ques- 
tion, as  a  public  quay,  they  had  also 
by  necessary  consequence  a  right  to 
use  the  cranes  erected  there,  on 
paying  a  reasonable  satisfaction  to 
the  owner ;  and  that  the  defendant, 
who  by  his  grant  from  the  city  had 
the  privilege  of  landing  the  goodA, 
had  also,  as  an  incident,  a  right  to 
use  all  the  accommodations  that 
were  provided  for  the  public  by  the 
wharfinger  for  the  purpose  of  land- 
ing. 


1800. 
June  28. 

[634  J 
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Thx  Kesq    and  repaired  at  the  expense  of  all  or  any  of  the  persons  in- 
BichIbds.    terested  in  the  said  moor,  and  in  such  manner  as  the  said 
commissioners  should  direct ;  that  certain  commissioners  under 
the  Act  in  execution  of  the  powers  thereby  vested  in  them,  by 
[  *635  ]      their  award  set  *out  and  appointed  a  certain  private  road  and 
drove- way  in,  over,  and  upon  the  said  moor,  to  be  a  private  road 
and  drove- way,  to  be  called  Henley  Drove- way  (describing  it) ; 
that  the  said  commissioners  also  awarded  that  the  said  drove- way 
should  be  for  the  benefit,  use,  and  enjoyment  of  the  several 
owners,  tenants  and  occupiers  for  the  time  being,  of  all  and 
singular  the  tenements  in  the  several  parishes  or  hamlets  of 
Highham,  Lowham,  Aller,  Pitney,  Long  Sutton,  Huish  Episcopi, 
Butleigh,  Ashcott,  and  Greinton,  in  the  said  county,  in  respect 
whereof  and  of  the  rights  of  common  severally  appurtenant 
thereto,  the  divisions  and  allotments  of  the  said  moor  were 
thereby  assigned  and  allotted  unto  the  same  parishes  or  hamlets 
respectively ;  that  the  said  commissioners  thereby  ordered  and 
directed  that  the  said  drove- way  should  for  ever  thereafter  be 
repaired  by  the  several  owners,  tenants,  and  occupiers  for  the 
time  being  of  all  and  singular  the  tenements  in  the  several 
parishes  or  hamlets  of  Highham,  Lowham,  Aller,  Pitney,  Long 
Sutton,  and  Huish  Episcopi,  in  respect  whereof  and  of  the  rights 
of  common  severally  appurtenant  thereto,   the  divisions  and 
allotments  of  the  moor  were  thereby  assigned  and  allotted  unto 
the  same  parishes  or  hamlets  respectively,  in  equal  shares  and 
proportions  when  and  so  often  as  need  should  be,  &c. ;  by  reason 
whereof  the  said  private  road  and'  drove-way  became  and  was 
a  private  road  and  drove-way  for  the  purposes  above  men- 
tioned, and  by  virtue  of  the  said  Act  and  of  the  said  award, 
liable  for  ever  hereafter  to  be  from  time  to  time  amended  and 
kept  in  repair  in  the  manner  and  by  the  means  aforesaid  ;  that 
on,  &c.  the  said  way,  called  Henley  Drove-way,  was  ruinous 
and  in  decay  for  want  of  needful  reparation  thereof;  that  J. 
Bichards,  late  of  Highham,  and  the  five  other  defendants  (de- 
scribing them  respectively  as  of  the  parishes  of  Lowham,  Aller, 
Pitney,  Long  Sutton,  and  Huish  Episcopi)  being  severally  and 
respectively  owners,  tenants,  and  occupiers  of  certain  tenements 
in  the  several  parishes  or  hamlets  of  Higham,  Lowham,  Aller, 


1800.    K.  B.    8  T.  E.  686—686.  491 

Pitney,  Long  Sntton,  and  Huish  Episcopi,  in  respect  whereof  Tbb  Kino 
and  of  the  rights  of  common  severally  appurtenant  thereto,  the  richabdb. 
divisions  and  allotments  of  the  said  moor  were  thereby  assigned 
onto  the  same  parishes  or  hamlets ;  and  being  persons  interested 
in  the  said  moor,  and  by  virtue  of  the  premises  liable  to  keep  in 
repair  and  amend  the  said  drove- way,  had  not  duly  repaired  and 
amended  the  same,  &c. 

The  defendants  pleaded  not  guilty :  and  on  the  trial  at  the  last 
assizes  at  Bridgewater,  before  Mr.  Justice  Grose,  the  jury  found 
a  special  verdict,  in  substance  as  follows  :  **  That  the  *commis-  [  *636  ] 
sioners  named  in  the  said  Act,  by  their  award  dated  the  22nd  of 
October,  1795,  set  out  and  appointed  the  said  private  road  and 
drove- way  as  described  in  the  indictment,  but  it  was  set  out  for 
the  accommodation  of  the  particular  allotments ;  that  the  com- 
missioners directed  that  it  should  be  for  the  benefit,  use,  and 
enjoyment  of  the  several  owners,  &c.  of  the  tenements  of  the 
nine  parishes  or  hamlets  mentioned  in  the  indictment,  &c. ;  and 
that  it  should  be  repaired  by  the  several  owners,  &c.  of  the  tene- 
ments in  the  six  parishes  or  hamlets  mentioned  in  the  indictment, 
&c.  That  the  said  road  on  &c.  was  ruinous  and  out  of  repair : 
That  the  six  defendants  are  severally  and  respectively  owners, 
tenants,  and  occupiers  of  certain  tenements  in  the  said  several 
parishes  or  hamlets  of  Highham,  Lowham,  Aller,  Pitney,  Long 
Sutton  and  Huish  Episcopi ;  in  respect  whereof  and  of  the  rights 
of  common  severally  appurtenant  thereto,  the  divisions  and  allot- 
ments of  the  said  moor  were  by  the  said  award  assigned  and  al- 
lotted unto  the  same  parishes  or  hamlets  respectively,  and  persons 
interested  in  the  said  moor :  That  the  defendants  had  not  repaired 
the  said  drove-way :  That  there  are  500  tenements  in  the  said 
several  parishes  or  hamlets  of  Highham,  Lowham,  Aller,  Pitney, 
Long  Sutton,  Huish  Episcopi,  Butleigh,  Ashcott,  and  Greinton, 
of  which  the  owners,  tenants,  and  occupiers  are  entitled  to  the 
benefit,  use,  and  enjoyment  of  the  said  drove- way,  under  the  said 
award  :  That  there  are  850  tenements  in  the  said  several 
parishes  or  hamlets  of  Highham,  Lowham,  Aller,  Pitney,  Long 
Sutton,  and  Huish  Episcopi,  in  respect  whereof  and  of  the  rights 
of  common  severally  appurtenant  thereto,  certain  divisions  and 
allotments  of  the  said  moor  were  by  the  award  assigned  unto  the 
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The  Kiko  said  last-mentioned  parishes  or  hamlets ;  and  that  there  are  250 
RICHARD&  owners,  tenants,  and  occupiers  of  the  said  last-mentioned  tene- 
ments: That  from  the  time  of  making  the  said  award,  all 
persons  willing  to  pass  and  repass  over  the  said  drove- way,  have 
at  their  free  will  and  pleasure  passed  and  repassed  over  the  same 
on  foot,  and  with  cattle  and  carriages  at  all  times  when  the  same 
has  been  passable :  That  the  said  drove- way  communicates  at 
Peddle  Gate,t  with  the  King's  highway,  called  Shapwick  Bead, 
and  at  Henley  Comer  with  the  King's  highway,  called  Somerton 
Boad ;  and  that  the  road  along  the  drove- way  from  Peddle  Gate 
to  Henley  Corner  is  about  two  miles  in  length  ;  but  the  distance 
from  Peddle  Gate  to  Henley  Comer  by  any  other  way,  is  about 
[  •637  ]  ten  miles.  But  whether  upon  the  whole  matter  *so  found,  the 
defendants  be  in  law  guilty,  &c. ;  "  concluding  in  the  usual  form. 

When  this  case  was  called  on  in  the  paper  for  argument,  the 
Court  asked  the  prosecutor's  counsel  on  what  ground  it  could  be 
contended  that  this  was  an  indictable  offence,  the  road  in  question 
being  only  a  private  road. 

Praedy  for  the  prosecutor,  answered.  That  this,  though  a 
private  road,  was  set  out  by  virtue  of  a  public  Act  of  ParUament, 
under  which  the  defendants  were  directed  to  repair  it;  that 
consequently  the  not  repairing  was  a  disobedience  of  a  public 
statute,  and  therefore  the  subject  of  an  indictment.  That 
this  might  be  considered  to  a  certain  degree  as  concerning 
the  pubUc ;  that  even  ''  a  private  Act  of  Parliament  may  be 
given  in  evidence  without  comparing  it  with  the  record,  if  it 
concern  a  whole  county,  as  the  Act  of  Bedford  Levels,"  12  Mod. 
216 ;  and  that  there  was  no  other  remedy  than  the  present, 
because  it  appeared  by  the  special  verdict  that  there  were  no  less 
than  250  persons  who  were  liable  to  the  repair  of  this  road  ;  and 
that  the  difficulty  of  surag  so  many  persons  together  was  almost 
insuperable. 

But  the  Court  interposed,  and  said  that,  however  convenient 

t  Peddle  Gate  and  Henley  Comer  are  the  two  termini  of  the  drove-way 
mentioned  in  the  indictment 
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it  might  be  that  the  defendants  should  be  indicted,  there  was  no  The  King 
legal  ground  on  which  this  indictment  could  be  supported  :  that  Richards. 
the  known  rule  was,  That  those  matters  only  that  concerned  the 
public  were  the  subject  of  an  indictment.  That  the  road  in  ques- 
tion, being  described  to  be  a  private  road,  did  not  concern  the  public, 
nor  was  of  a  public  nature,  but  merely  concerned  the  individuals 
who  had  a  right  to  use  it.  That  the  question  was  not  varied  by 
the  circimistance  that  many  individuals  were  liable  to  repair,  or 
that  many  others  were  entitled  to  the  benefit  of  it ;  that  each 
party  injured  might  bring  his  action  against  those  on  whom  the 
duty  was  thrown.  That  the  circumstance  of  this  road  having 
been  set  out  under  a  public  Act  of  Parliament,  did  not  make  the 
non-repair  of  it  an  indictable  offence  ;  that  many  public  Acts  are 
passed  which  regulate  private  rights  ;  but  that  it  never  was  con- 
ceived that  an  indictment  lay  on  that  account  for  an  infringe- 
ment of  such  rights.  That  here  the  Act  was  passed  for  a  private 
purpose,  that  of  dividing  and  allotting  the  estates  of  certain 
individuals.  That  even  if  it  were  true  that  there  was  no  remedy 
by  action,  the  consequence  would  not  follow  that  an  indictment 
could  be  supported ;  but  that  in  truth  the  parties  injured  had 
another  legal  remedy. 

Judgment  for  the  defendants. 

NewhoU  was  to  have  argued  for  the  defendants. 


DOE,  ON  THE  Demise  of  FELDON,  v.  ROE.  isoo. 

(8  T.  R  645--647.)  ^^^V  2. 

Proceedings  in  ejectment  stayed,  till  the  costs  of  a  former  ejectment,  r  g^.  -• 
brought  by  the  lessor  of  the  plaintiff  against  the  defendant's  father  on  '  '  -i 
the  same  title,  were  paid. 

Topping,  on  a  former  day,  obtained  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  the  proceedings  should  not  be  stayed 
till  the  costs  of  a  former  ejectment,  brought  by  the  lessor  of  the 
plaintiff's  father  against  the  father  of  the  real  defendant  in  this 
case,  upon  the  same  title  were  paid. 

This  was  moved  on  an  affidavit,  stating,  That  about  the  yeir 
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Dob  1772,  J.  Feldon,  the  father  of  the  present  lessor  of  the  plaintiff. 
Roe.  brought  an  ejectment  against  the  defendant's  father,  to  recover 
the  same  premises,  in  which  the  latter  obtained  a  verdict ;  but 
the  costs  were  never  paid.  That  the  present  defendant  derives 
title  through  his  father,  from  one  B.  Bloxridge,  the  father's 
brother,  who  held  the  premises  as  devisee  of  Gath.  Winter  and 
J.  Feldon,  claimed  on  account  of  a  supposed  incapacity  of  the 
[  *646  J  said  C.  Winter  to  make  a  will.  That  the  defendant  ^believes^ 
that  the  present  lessor  of  the  plaintiff  claims  under  the  very  same 
title  which  was  set  up  by  his  father. 

And  he  cited  the  two  following  MS.  cases,  the  latter  of  which 
is  also  shortly  reported  in  HuUock  on  Costs,  462,  "  Fair  claim  v. 
Thrustout,  Easter,  24  Geo.  III.  B.  B.  Cawper  obtained  a  rule  to 
shew  cause  why  proceedings  in  this  ejectment  should  not  be 
stayed  till  the  costs  of  a  former  ejectment  were  paid.  Dayrell 
shewed  for  cause,  that  this  appeared  to  be  a  different  title,  the 
former  ejectment  having  been,  on  the  demise  of  one  person,  and 
this  on  the  demise  of  the  same  person,  and  two  others  jointly ;  and 
he  cited  Moor  on  the  demise  of  Newman  v.  JameSf  Trin.  38  &  34 
Geo.  II.  where  a  rule  of  this  sort  was  discharged,  it  appearing 
not  to  be  on  the  same  demise.  The  Court  said,  It  was  not 
sufficient  that  the  demise  was  different ;  the  title  must  be  dif- 
ferent. Here  it  might  or  might  not  be  so ;  for  the  new  lessors 
might  be  trustees.  The  Court  then  gave  Mr.  Dayrell  time  to 
get  an  affidavit  that  the  title  was  different.** — **  Doe  ex  dem. 
Lawson  and  others  v.  Law,  Widow,  Hil.  25  Geo.  in.  B.  B.  Law 
shewed  cause  against  a  rule  to  stay  proceedings  in  this  eject- 
ment till  the  costs  of  a  former  ejectment  were  paid.  He  pro- 
duced an  affidavit,  to  shew  that  this  ejectment  was  brought  by 
different  persons,  though  claiming  as  heirs  to  the  same  estate 
which  had  been  the  subject  of  the  former  ejectment,  but  not 
claiming  strictly  by  the  same  title.  He  contended,  therefore, 
that  they  were  not  liable  for  the  costs  of  the  former  ejectment. 
The  former  ejectment  was  brought  long  ago ;  and  it  would  be 
giving  this  personal  remedy  for  costs  a  greater  effect  than  a 
judgment.  In  Comb.  106  &  110,  Ld.  Ch.  J.  Holt  and  the  Court 
said,  It  must  be  an  ejectment  brought  by  the  same  persons.  He 
offered,  however,  to  give  security  for  payment  of  the  costs,  if  the 
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plaintiffs  did  not  recover.  He  cited  also  Str.  1152.  Lord  Doe 
Mansfield  said,  That  the  Court  had  arrived  by  degrees  at  this  boe. 
practice.  It  was  adopted  to  prevent  the  hardship  of  frequent 
ejectments  on  the  same  title ;  and  was  the  more  reasonable  as, 
in  real  actions,  all  representatives  of  the  party  were  concluded 
for  ever  from  setting  up  the  same  title.  Lee  and  Topping,  in 
support  of  the  rule,  said.  It  had  been  resolved  lately  in  several 
cases,  that  before  a  man  can  be  let  in  to  try  a  second  ejectment 
on  the  same  title,  he  must  pay  the  costs  of  the  former.  If 
changing  the  name  would  vary  the  question,  nothing  would  be 
more  easy  than  to  evade  the  rule.  They  cited  the  case  of  Fair- 
claim  V.  Thrustout  {supra  MSS.)  *and  observed.  That  there  was  [  *647  ] 
no  affidavit  here  to  shew  that  the  title  is  different  from  that  set 
up  by  Charles  Chadwick. — ^Lord  Mansfield,  Ch.  J. — It  is  ad- 
mitted that  the  plaintiff  derives  his  title  through  Charles  Chad- 
wick. I  think  it  a  very  beneficial  rule ;  and  that  the  Court  are 
bound  to  extend  it  as  cases  arise.  They  do  not  say  that  you 
shall  not  try  the  question  again ;  but  you  must  first  pay  the 
costs  of  the  former  ejectment.  This  is  the  same  title.  Rule 
absolute.'* 

MiUes  now  shewed  cause  against  the  rule :  and  said,  that  this 
was  an  attempt  to  carry  the  practice  which  had  prevailed  in 
these  cases  further  than  any  case  had  gone,  with  the  exception 
of  that  of  Doe  v.  Law,  cited.  That  the  lessor  of  the  plaintiff 
ought  not  to  be  bound  by  the  act  of  his  father,  from  whom  he 
had  no  assets  by  descent;  and  of  whom  he  was  not  the  executor. 
In  the  case  of  Doe  d.  The  Diichess  of  Hamilton  v.  Haiherley,\ 
the  Court  granted  a  similar  application  against  the  Duchess, 
because  she  had  been  joined  with  her  husband  in  the  first  eject- 
ment, and  had  proceeded  in  the  cause  after  his  death.  In  Tred- 
way  V.  Harberh,  J  the  Court  were  divided  on  such  an  application, 
Lord  Holt  denying  it,  because  the  second  ejectment  was  brought 
by  a  different  party  from  the  first,  and  because  they  could  not 
take  notice  that  it  was  upon  the  same  title ;  though  it  was  agreed, 
that  the  same  lessor,  making  a  new  lessee  in  the  second  action, 
should  not  thereby  avoid  the  payment  of  the  costs  of  the  first ;  and 

t  2  Str.  1152.  X  Comb.  106. 
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Doe        the  same  difference  prevailed  in  a  Bubseqaent  case  of  Dence  v. 

RoK.  Dohle  +  for  the  same  reason.  It  will  be  a  very  uncertain  and 
inconvenient  rule;  as  its  application  must  depend  on  ascertaining 
whether  or  not  the  lessor  in  the  second  ejectment  proceeds  on 
the  same  title  as  the  lessor  in  the  first. 

Lord  Kenyon,  Ch.  J. : 

The  case  cited  is  directly  in  point  to  support  the  present  appli- 
cation ;  and  a  cogent  reason  is  there  given,  that  ejectments  were 
introduced  in  lieu  of  real  actions,  in  which  all  the  represen- 
tatives of  the  party  to  the  first  suit  would  have  been  concluded 
for  ever.  Therefore,  we  should  not  suffer  this  fictitious  remedy, 
which  was  introduced  in  lieu  of  the  other,  to  press  unnecessarily 
hard  upon  the  parties. 

Per  Curiam  :  Rule  absolute. 

t  Comb.  110. 
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SWEET  AND  Another,   Assignees  of  GARD,  a  isoo. 

Bankrupt,  v.  PYM.  —  ' 

(1  East,  4—6.)  [  4  ] 

An  agent  who  Has  a  lien  on  goods  in  his  possession,  if  he 
afterwards  deliver  them  to  a  ship  carrier  to  be  conyeyed  on  aooount  and 
at  the  risk  of  his  principal,  though  unknown  to  the  carrier,  cannot 
recover  his  lien  by  stopping  the  goods*  in  transitu,  and  procuring  them 
to  be  re-delivered  to  him  by  virtue  of  a  bill  of  lading  signed  by  the 
carrier  in  the  course  of  his  voyage. 

In  trover  for  certain  bales  of  cloth  the  facts  appeared  to  be 
these.  The  bankrupt,  a  clothier  residing  in  London,  before  his 
bankruptcy  employed  the  defendant,  a  fuller  residing  in  Exeter, 
in  his  business ;  and  at  the  time  of  the  transaction  aftermen- 
tioned  the  bankrupt  was  indebted  to  the  defendant  upon  the 
general  balance  of  accounts  in  more  money  than  the  value  of  the 
goods  in  question :  and  by  the  custom  of  the  trade  at  Exeter  the 
defendant  had  a  hen  for  his  general  balance.  The  cloths  for 
which  the  action  was  brought  had  been  sent  by  Card  before  his 
bankruptcy  to  the  defendant  to  be  fulled  as  usual :  and  after 
they  were  finished  the  defendant,  in  consequence  of  prior  orders 
from  Card,  shipped  them  on  board  a  certain  vessel  at  Exeter  to 
be  forwarded  to  him  in  London,  and  sent  the  invoice  to  Gard. 
No  bill  of  lading  was  signed  by  the  captain  at  the  time  of  the 
shipment:  but  soon  after  the  vessel  sailed  Fym,  hearing  of 
Gard's  bankruptcy,  followed  and  overtook  the  captain  off  Deal  in 
his  passage  to  London,  and  there  procured  him  to  sign  a  bill  of 
lading  to  Pym  or  his  order,  by  virtue  of  which  Pym  obtained  the 
delivery  of  the  goods  on  their  arrival  in  London. 

At  the  trial  before  Lord  Eldon  at  the  last  assizes  for  the  city 
of  Exeter  the  plaintiffs  recovered  a  verdict  under  his  lordship's 
direction,  he  being  of  opinion^hat  no  person  having  a  lien  on 
goods,  can  if  he  part  with  the  possession  afterwards  stop  them  in 
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8WEBT  transitu,  and  thereby  revive  his  *lien  against  the  owner.  Bat  he 
Prif.  g&ve  the  defendant's  counsel  leave  to  move  this  Court  to  enter  a 
[  *5  ]        non-suit,  if  they  should  be  of  a  different  opinion. 

Gibbs  now  moved  accordingly,  on  the  ground  that  the  cap- 
tain having  received  the  goods  from  the  defendant,  and  not 
being  accountable  to  any  other  person  for  the  delivery  of  them, 
(for  he  had  received  no  orders  from  Gard),  it  was  the  same  as  if 
they  had  remained  in  the  actual  possession  of  the  defendant. 
That  there  could  have  been  no  doubt  if  the  defendant  had  taken 
the  bill  of  lading  to  his  own  order  at  first ;  and  his  taking  it  after- 
wards before  the  goods  got  to  the  possession  of  Gard  was  the 
same  thing.  It  was  equally  an  acknowledgment  by  the  captain 
that  he  held  the  custody  of  them  on  the  defendant's  account. 

Lord  Kenton,  Gh.  J. : 

The  right  of  lien  has  never  been  carried  further  than  while 
the  goods  continue  in  the  possession  of  the  party  claiming  it. 
Here  the  goods  were  shipped  by  the  order  and  on  account  of  the 
bankrupt,  and  he  was  to  pay  the  expense  of  the  carriage  of  them 
to  London :  the  custody  therefore  was  changed  by  the  delivery 
to  the  captain.  In  the  case  of  Kitdoch  v.  Craig  t  where  I  had  the 
misfortune  to  differ  with  my  brethren,  it  was  strongly  insisted 
that  the  right  of  lien  extended  beyond  the  time  of  actual  posses- 
sion ;  but  the  contrary  was  ruled  by  this  Court,  and  afterwards 
in  the  House  of  Lords:  though  there  the  factor  had  accepted 
bills  on  the  faith  of  the  consignments,  and  had  paid  part  of  the 
freight  after  the  goods  arrived. 

Grose  J. : 

1^  e  J  I  consider  the  delivery  of  the  goods  by  Pym  to  the  captain  to 

be  equivalent  to  a  delivery  to  Gard. 

Per  Curiam  :  RuU  refused. 

t  1  B.  B.  664 ;  3  T.  B.  119,  afterwards  in  Dom.  Proc.  \b.,  786. 
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SMITH  AND  Another  v.  BUCHANAN  and  Another. 

(1  East,  6—12.) 

A  disdiarge  under  a  commission  of  bankrupt  in  a  foreign  country  is 
no  bar  to  an  action  for  a  debt  arising  here  against  the  bankrupt  by  a 
creditor  a  subject  of  this  country.f 

Assumpsit  for  goods  sold  and  delivered,  and  upon  the  common 
money  counts.  [The  pleas  (inter  alia)  stated  a  law  of  Maryland 
entitled  "An  Act  respecting  insolvent  debtors/'  whereby,  on 
certain  conditions,  involving  the  delivery  up  of  his  property  to 
the  creditors,  the  debtor  should  be  discharged,  and  that  the 
conditions  had  been  complied  with.  Beplication  that  the  causes 
of  action  had  accrued  to  the  plaintiffs  within  this  kingdom  of 
England :  to  which  there  was  a  general  demurrer  and  joinder.] 

OileSf  in  support  of  the  demurrer  : 

The  order  of  discharge  obtained  by  the  defendants  under  the 
law  of  the  state  of  Maryland  is  analogous  and  equivalent  to  the 
certificate  of  a  bankrupt  here ;  and  having  been  issued  by  a 
competent  jurisdiction  in  the  case  of  subjects  of  that  State  resi- 
dent there  at  the  time,  though  it  has  not  the  binding  force  of  a 
law  in  this  country,  yet  the  courts  here  will  take  cognizance  of 
and  give  it  effect  by  adoption  and  the  courtesy  of  nations.  *  * 
It  is  in  every  day's  practice  that  actions  are  sustained  by  assignees 
and  trustees  under  foreign  commissions  of  bankrupt  against 


t  This  decision  was  followed  in 
Hie  case  of  a  discharge  under  a  Scotch 
process  of  eesno  honorum  in  PhiUipa 
T.  Allan  (1828)  8  B.  &  C.  477.  It 
is  recognised  as  good  law  in  Ellis  y. 
Jrc^ei»f3^(1871)  L.  R.  6  C.  P.  228, 
40  L.  J.  C.  P.  109,  and  in  Tharais 
Sulphur  dec,  Co,  T.  SociStS  de$  M^taux 
(1889)  58  L..J.  a  B.  435,  439;  and 
is  confirmed  by  the  judgment  of  the 
Ooort  of  Appeal  in  Oihbs  v.  SociHS 
IndusbridU  Ac.  (1890)  25  Q.  B.  D. 
399,  59  L.  J.  Q.  B.  510. 

As  to  the  case  of  PhiUipB  v.  AUan, 
it  is  to  be  observed"  that  the  process 
of  cea&io  honorum  was  a  domestic 
procefls  of  the  Scotch  courts  under  a 


practice  which  existed  in  Scotland 
long  before  the  Union,  and  that  the 
case  does  not  in  any  way  conflict 
with  the  authorities  as  to  the  effect, 
throughout  Her  Majesty's  dominions, 
of  a  discharge  under  the  paramount 
authority  of  an  Imperial  Act  of  Par- 
liament. That  effect  is  indeed  recog- 
nised by  the  judgment  of  Bailbt,  J. 
(8  B.  &  C.  482) ;  and  see  Sidaway  v. 
Hay  (1824)  3  B.  &  C.  12;  Royal 
Bank  of  Scotland  v.  CuihheH,  Stein's 
case,  1  Bose,  462,  486;  and  the 
above-mentioned  case  of  Ellis  v. 
McBmry,  L.  E.  6  0.  P.  228,40 
L.  J.  0.  P.  109.— E.  C. 

K  K  2 
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sxiTH  debtors  of  the  bankrapts  residing  here ;  which  shews  that  the 
BucHAKAK.  Iaw  recognizes  the  alteration  of  the  property.  But  it  would  be 
inconsistent  and  unjust  to  give  effect  to  so  much  of  the  law  as 
divests  the  property  out  of  the  bankrupt,  and  deny  him  the 
benefit  of  the  condition  on  which  it  was  so  divested,  namely, 
indemnity  against  antecedent  claims.  *  *  It  is  true  that  it 
[*i^]  was  holden  in  FoUiott  v.  Ogdenf  that  a  man's  having  *been 
deprived  of  all  his  property  by  an  act  of  confiscation  of  a  foreign 
state,  which  at  the  same  time  provided  a  fund  for  the  payment  of 
his  debts  there,  was  no  answer  at  law  to  a  suit  by  a  creditor 
here.  But  that  went  on  the  ground  that  no  nation  will  take 
cognizance  of  the  laws  of  forfeiture  of  another.  And  in  Wright 
V.  Nutt  I  those  circumstances  were  holden  to  be  sufficient  grounds 
for  a  court  of  equity  to  interpose  by  injunction  against  the  suit 
of  the  creditor.  *  *  The  case  however  of  Ballantine  v. 
Golding  §  comes  nearest  to  the  present,  where  a  certificate  ob- 
tained  under  a  conunission  of  bankrupt  in  Ireland  was  holden  a 
bar  to  an  action  here  against  the  bankrupt  for  a  debt  arising 
prior  to  the  bankruptcy.  It  is  true  that  the  debt  there  was  con- 
tracted in  Ireland ;  but  Lord  Mansfield  recognized  it  as  a 
general  principle,  that  what  is  a  discharge  by  the  law  of  one 
country  will  operate  as  a  discharge  in  another.  And  he  said 
that  he  remembered  a  case  in  Chancery  of  a  cessio  bonorum  in 
Holland,  which  is  a  discharge  there,  having  been  allowed  the 
same  effect  here. 

R.  Smith,  contrdj  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. : 

It  is  impossible  to  say  that  a  contract  made  in  one  country  is 
[  ♦n  ]  to  be  governed  by  the  *laws  of  another.  It  might  as  well  be  con- 
tended that  if  the  State  of  Maryland  had  enacted  that  no  debts 
due  from  its  own  subjects  to  the  subjects  of  England  should  be 
paid,  the  plaintiff  would  have  been  bound  by  it.  This  is  the 
case  of  a  contract  lawfully  made  by  a  subject  in  this  country, 
which  he  resorts  to  a  court  of  justice  to  enforce ;  and  the  only 

t  2  R.  E.  736,  1  H.  Blao.  123.  $  M.  24  Geo.  in.  B.  R. ;  Cooke's 

I  1  H.  Blac.  136.  Bank.  L.  347,  lat  edit. 
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answer  given  is  that  a  law  has  been  made  in  a  foreign  country  to  Smith 
discharge  these  defendants  from  their  debts  on  condition  of  their  Buchanan. 
having  relinquished  all  their  property  to  their  creditors.  But 
how  is  that  an  answer  to  a  subject  of  this  country  suing  on  a 
lawful  contract  made  here  ?  how  can  it  be  pretended  that  he  is 
bound  by  a  condition  to  which  he  has  given  no  assent  either 
express  or  implied?  It  is  true  that  we  so  far  give  effect  to 
foreign  laws  of  bankruptcy  as  that  assignees  of  bankrupts  deriv- 
ing titles  under  foreign  ordinances  are  permitted  to  sue  here  for 
debts  due  to  the  bankrupts'  estates:  but  that  is,  because  the 
right  to  personal  property  must  be  governed  by  the  laws  of  that 
country  where  the  owner  is  domiciled.  That  was  recognized  in 
the  case  of  Hunter  v.  Potts.^  The  Court  there  considered  the 
assignment  of  the  bankrupt's  effects  in  another  country,  although 
in  fact  made  in  invitum,  as  equivalent  here  to  a  voluntary  con- 
veyance by  him.  J  The  case  of  Ballantine  v.  Golding  is  very 
distinguishable  from  the  present ;  for  there  the  debt  was  con- 
tracted in  Ireland  where  the  commission  issued.  But  in  the 
same  page  of  the  book  §  from  whence  that  was  quoted  is  to  be 
found  an  opinion  of  Lord  Talbot's  directly  contrary  to  the  con- 
clusion we  *are  desired  to  draw  in  this  case ;  for  there  he  held  [  *12  ] 
that  though  the  commission  of  bankrupt  issued  here  attached 
on  the  bankrupt's  effects  in  the  plantations,  yet  his  certificate 
would  not  protect  him  from  being  sued  there  for  a  debt  arising 
therein.     The  same  rule  then  must  prevail  here. 

Lawrence,  J. : 

If  the  defendants  had  made  a  voluntary  assignment  of  all 
their  property  to  the  use  of  their  creditors,  it  is  not  pretended 
that  that  would  have  been  a  bar  to  the  suit  of  the  plaintiffs ;  and 
jet  the  title  of  the  assignee  would  have  been  as  valid  here  as 
under  the  foreign  commission  ;  which  shews  that  the  validity  of 
the  title  under  such  an  assignment  cannot  make  any  difference 
in  the  present  argument.    Then  it  rests  solely  on  the  question, 

t  2  R.  B.  353,  4  T.  R.  182,  192.  Hil.  T.  6  Geo.  III.  cor.  Lord  Mans- 

X  Cook.  Bank.  L.  347,  cites  Beawes  field  where  the  same  opinion  was 

X^x  Merc.  499.  entertained.      lb,    addenda    to    1st 

{  See     the    case    of    Waring   v.  edit. 

Knight^  sittings  at  GuildhaU  after 
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Smith       Whether  the  law  of  Maryland  can  take  away  the  rig^t  of  s  sab- 
BuoHAjTAK.   ject  of  this  country  to  sue  upon  a  contract  made  here,  and  which 
is  binding  by  our  laws  ?    This  cannot  be  pretended  :  and  there- 
fore the  plaintiffs  are  entitled  to  judgment. 

Grose  and  Le  Blanc,  Justices,  concurring. 

Judgment  for  the  plaintiffs.f 


1800. 

JVbv,  14. 
[33] 


[♦34] 


DOE,  ON  THE   Demise   of   CHILLCOTT,  v.  WHITE. 

(1  East,  33—37.) 

Power  to  X.  to  give  "  said  effects  "  to  Y.  for  life,  foUowing  residnuy 
bequest  in  a  will  of  land  and  goods  to  X.  for  life,  construed  to  indiide  a 
power  oyer  the  land. 

[Ejectment  for  certain  freehold  lands  and  premises  called 
Surge's  Cottage,  Burge's  Estate,  one  moiety  of  TruckweU  Estate^ 
and  Middle  Whetcombe  in  the  possession  of  Eleanor  White.  On 
the  trial  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case :] 

Emanuel  Chillcott  being  seized  in  fee  of  the  premises  in  ques- 
tion and  of  the  other  moiety  of  TruckweU  Estate,  and  being 
possessed  of  personalty,  on  the  16th  of  March,  1786,  made  hia 
will  of  that  date,  duly  executed  and  attested  to  pass  real  estates, 
in  the  following  words ;  as  touching  *such  worldly  estate  and 
effects  wherewith  it  hath  pleased  God  to  bless  me  I  give  and 
dispose  of  the  same  in  manner  and  form  following ;  (after  giving 
several  pecuniary  legacies  to  his  relations),  "Also  I  give  onto 
Ann  White  my  sister-in-law  201.  and  the  incomes  of  Burge'a 


t  In  PeddfT  v.  M'MoBier,  8  T.  E. 
609,  the  Court  refused  to  discharge 
a  defendant  out  of  custody  who  was 
arrested  at  the  suit  of  a  creditor 
resident  here,  on  an  allegation  that 
the  debt  was  contracted  at  Ham- 
burgh, and  that  the  defendant  had 
become  a  bankrupt  and  obtained  his 
certificate  there,  and  that  the  plain- 
tiff might  have  proved  his  debt 
under  the  commission :  for  the  Court 


said  that  as  the  plaintiff  was  not 
resident  in  Hamburgh  at  the  time 
of  the  bankruptcy,  they  would  not 
decide  the  question  in  a  summary 
way,  but  put  the  defendant  to  plead 
his  bankruptcy  and  discdiazge.  Th» 
defendant  accordingly  filed  such  a 
plea,  which  the  Court  held  to  be  in- 
formally pleaded;  and  the  matter 
never  came  on  again. 


^ 
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Cottage,  and  her  living  in  it  if  she  think  proper,  daring  her  Doe 
natural  life.  Also  I  give  unto  Eleanor  White  1002.  and  half  of  white. 
Truckwell  Estate  during  her  natural  life.  Also  I  give  unto 
William  Surge  my  servant  man  5Z.  All  the  rest  and  residue  of 
my  goods  chattels  rights  credits  personal  and  testamentary  estate, 
and  also  my  lands  tenements  and  hereditaments  I  give  devise 
and  bequeath  unto  Elizabeth  Chillcott  my  dearly  beloved  wife 
during  her  natural  life,  whom  I  make  my  sole  executrix.  And  I  do 
allow  her  the  said  EUzabeth  Chillcott  to  give  what  she  thinks 
proper  of  her  said  effects  to  her  sisters  Elinor  White  and  Ann 
White  during  their  natural  lives.  And  after  the  above  hves  being 
expired,  viz.  EUz.  Chillcott,  Elinor  White  and  Ann  White,  all  the 
lands  rights  profits  and  hereditaments  of  Truckwell  Estate  to  come 
to  John  Chillcott  my  kinsman  living  in  London  t  or  his  male  heir."*  [  *3^  ] 
♦  *  The  testator  died  on  the  24th  of  May,  1787,  so  seized  of  his 
several  estates.  EUzabeth  Chillcott  his  widow,  and  her  sisters, 
Eleanor  the  dofendant,  and  Ann  White  surviving  him.  The 
lessor  of  the  plaintiff  the  said  John  Chillcott  at  the  time  of  the 
testator's  death  was  and  is  now  his  heir  at  law.  On  the  death  of 
the  testator  Ann  White  entered  into  Surge's  Cottage,  Eleanor 
White  into  the  moiety  of  Truckwell  Estate,  so  devised  to  them 
respectively,  and  Elizabeth  Chillcott  (who  proved  the  will  and 
took  possession  of  all  the  testator's  personalty)  entered  into  the 
residue  of  the  real  estates.  Ann  White  died  on  the  9th  of  April, 
1791,  in  the  hfetime  of  Elizabeth  Chillcott,  who  thereupon  took 
possession  of  Surge's  Cottage ;  and  on  the  28rd  of  April,  1792, 
made  her  will  duly  executed  to  pass  real  estates ;  wherein  reciting 
the  will  of  her  husband  and  the  power  thereby  given  to  her 
''to  give  what  she  thought  proper  of  the  said  effects  (of  her 
husband )  to  her  sisters  Eleanor  White  and  Ann  White  during 
their  natural  lives ;"  and  reciting  also  the  death  of  Ann  White, 
she  thereby,  in  pursuance  of  the  power  reserved  and  of  all  other 
powers  wherewith  she  was  either  in  law  or  equity  invested,  gave 
and  devised  unto  her  sister  Eleanor  White  for  her  life  "  all  such 
goods  chattels  rights  credits  personal  and  testamentary  estate 
lands  tenements  and  hereditaments  as  she  was  empowered  under 
or  by  virtue  of  the  said  recited  will  of  her  said  deceased  husband 
t  To  whom  tlie  testator  had  before  giyen  a  pecuniary  legacy. 
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Doe        to  give  and  devise."    She  also  devised  unto  her  said  sister  E.  W. 

Whitf.  '*  &U  the  rest  residue  and  remainder  of  her  goods  and  chattels 
rights  and  credits  real  and  personal  estate  and  effects  whatsoever 
and  wheresoever,  of  what  nature  or  quaUty  soever,  subject  to  and 
charged  with  the  payment  of  her  debts  and  funeral  expenses." 

[•36]  And  appointed*  her  said  *sister  E.  W,  sole  executrix,  and 
residuary  devisee.  On  the  25th  of  December,  1795,  Elizabeth 
Chillcott  died,  on  whose  death  the  defendant  Eleanor  White 
proved  the  will,  took  possession  of  the  whole  of  the  personalty, 
as  well  that  which  was  Emanuel  Chillcott's  the  testator's,  as  that 
which  was  of  Elizabeth's  own  acquiring,  and  entered  into  all  the 
real  estate  which  was  in  Elizabeth  Chillcott's  possession,  and 
still  holds  the  same.  The  question  was  whether  the  lessor  of 
the  plaintiff  was  entitled  to  recover  the  whole  or  any  part  of  the 
above  premises.    *     * 

Dampier,  for  the  plaintiff,  contended  that  Elizabeth  Chillcott 
had  no  power  under  the  will  of  Emanuel  Chillcott  to  dispose  of 
any  part  of  the  real  property.  The  testator  only  allowed  his 
widow  to  give  "  what  she  thought  proper  of  her  said  effects"  to 
her  sisters  for  their  lives ;  and  the  word  effects  will  not  carry 
land.  It  is  usually  applied  only  to  personalty,  and  the  testator 
has  so  applied  it  in  his  will ;  for  at  the  beginning  of  his  will  he 
used  the  word  estate  with  reference  to  his  real,  and  the  word 
effects  with  reference  to  his  personal  property.  It  may  be  said 
that  Emanuel  Chillcott  having  before  given  both  real  and 
personal  property  to  his  widow,  the  words  "  said  effects  "  most 
apply  to  both ;  but  that  is  not  necessarily  so ;  and  if  the  mean- 
ing of  the  will  be  only  doubtful  the  Court  will  construe  it  in 
favour  of  the  heir  at  law.  It  is  true  the  lands  &c.  are  devised 
over  to  the  heir  at  law  after  the  decease  of  the  two  sisters  as  well 
as  his  widow ;  but  he  had  before  given  to  each  of  the  sisters  an 
interest  in  part  of  the  landed  estate,  which  is  sufficient  to  satisfy 
[  *37  ]  those  words.  *At  any  rate  the  lessor  of  the  plaintiff  is  entitled 
to  recover  Surge's  Cottage,  which  the  testator  had  given  to  Ann 
White  for  her  hfe,  and  which  therefore  cannot  be  said  to  be  any 
part  of  "her"  (the  widow's)  "said  effects"  not  having  been 
before  bequeathed  to  her ;  and  of  such  part  only  as  had  been 
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before  devised  to  herself  was  the  widow  allowed  to  make  any        Doe 
further  disposition.  White. 

Trippf  contra,  was  stopped  by  the  Court. 

LiOBD  Eenyon,  Ch.  J. : 

It  is  very  plain  what  the  testator  meant.    After  giving  a  few 
legacies  and  bequests  he  devises  all  the  residue  of  his  property 

both  real  and  personal  of  every  description  to  his  widow  for  her 

• 

life,  and  then  allows  her  to  give  what  she  thinks  proper  of  her 
said  effects  to  her  sisters  for  their  lives.  This  description  must 
apply  to  the  property  which  he  had  been  before  dealing  out, 
amongst  which  Surge's  Cottage  is  mentioned  by  name;  the 
income  of  which  he  had  given  to  Ann  White,  and  her  Uving  in  it 
if  she  thought  proper ;  over  all  of  which  not  before  disposed  of 
he  meant  to  give  his  widow  a  control.  And  this  is  confirmed  by 
the  terms  of  the  devise  to  the  heir  at  law,  who  is  not  to  take  any 
thing  till  after  the  death  of  all  the  sisters.  ' 

Per  Curiam  : 

Judgment  of  nonsuit  to  be  entered. 


THE  KING  V.   CLAKKE.  isoo. 

(1  East,  38—48.)  3^7. 

It  is  no  objection  to  relators  applpng  for  a  quo  warratdo  information  [  38  ] 
against  the  defendant  for  exercising  the  office  of  an  alderman  (his  elec- 
tion to  which  they  had  opposed),  that  they  afterwards  attended  at  and 
concurred  in  corporate  meetings  whereat  he  presided,  or  where  he 
attended  in  his  official  character :  such  application  being  made  within 
the  time  limited  by  law. 

The  defendant  was  called  upon  by  a  rule  to  shew  cause  why 
an  information  in  nature  of  a  quo  warranto  should  not  be 
exhibited  against  him,  to  shew  by  what  authority  he  claimed  to 
be  an  alderman  of  the  borough  of  East  Betford  in  the  county  of 
Nottingham.     *     *     * 

The  principal  ground  on  which  the  present  rule  was  opposed 
was  that  of  the  acquiescence  of  the  seven  relators,  upon  whose 
affidavits  the  rule  was  obtained,  who  were  burgesses  of  the 
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The  Kiko    boroagh ;  as  to  which  the  circumstances  appeared  to  be  these : 

Clabke.      The  election  of  the  defendant  to  *the  office  in  question  took 

[  *39  ]       place  in  July,  1795,  and  it  was  not  pretended  that  any  of  the 

relators  concurred  in  the  act  of  his  election,  but  on  the  contrary 

left  the  hall  after  the  election  of  Chappie  in  which  they  had 

taken  a  part.    The    affidavits    against    the  rule    then  stated 

[amongst  other  things  that  the  relators  have  attended  corporate 

meetings  and  elections  of  junior  bailiffs  and  aldermen,  at  which 

the  defendant  was  present  both  as  alderman  and  senior  bailiff, 

and  that  they  had  voted  on  such  occasions ;  and  that  they  never 

objected  to  the  defendant's  giving  his  vote  as  alderman  on  such 

occasions.] 

Gibbg  and  Yates  for  the  defendant,  having  first  argued  upon 
[  ^^  ]  the  merits  for  the  regularity  of  the  election,  then  contended  that, 
even  admitting  it  to  have  been  irregular,  yet  after  an  acquies- 
cence for  so  long  a  time  on  the  part  of  the  whole  corporation, 
including  the  present  relators,  they  were  now  estopped  from 
objecting  to  it.  No  opposition  was  made  to  the  mandamus  to 
swear  in  the  defendant  in  the  first  instance,  nor  to  his  subsequent 
election  to  the  office  of  senior  bailiff,  which  can  only  be  holden 
by  an  alderman,  and  which  was  therefore  a  recognition  of  his 
title  as  alderman.  And  since  that  appointment  several  elections 
of  aldermen  and  others  have  been  made  without  any  question,  all 
which  derivative  titles  will  be  destroyed  if  the  defendant  be 
ousted.  As  before  the  late  Act  of  the  82  Geo.  III.  c.  58,  the 
Court  often  refused  applications,  from  mere  lapse  of  time,  within 
twenty  years,  which  was  the  period  of  limitation  at  that  time ;  so 
neither  was  that  statute  intended  to  limit  the  discretion  of  the 
Court  in  refusing  applications  of  this  sort  within  six  years,  the 
limitation  thereby  fixed.  [They  referred  to  the  Winchekea  cases, 
(4  Burr.  1962) ;  and  quoted,  at  some  length  from  a  MS.  note  of 
those  cases  by  Mr.  Justice  Yates.] 

[  46  ]  The  Court  desired  the  counsel  in  support  of  the  rule  to  confine 

themselves  to  the  objection  made  to  the  prosecution  of  these 
relators ;  saying  that  as  to  the  validity  of  the  election  they  would 
not  take  upon  them  to  decide  it  in  this  stage ;  it  was  enough  to 
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flay  that  it  was  sufficiently  doubtful  to  put  it  in  a  course  of  inquiry    Thb  Kino 
before  a  jury.  Clarke. 

Perceval  and  Balguy,  in  support  of  the  rule : 

*  *  It  is  not  pretended  that  the  relators  had  voted  for  the 
defendant's  election  as  alderman,  which  they  now  sought  to  im- 
peach ;  but  as  far  as  they  could  they  opposed  it  by  voting  for 
another  candidate.  *  *  If  their  attendance  afterwards  in 
conjunction  with  the  party  so  elected  at  annual  corporate  meet- 
ings be  a  ground  for  denying  their  application,  the  statute  which 
gives  them  leave  to  apply  within  six  years  will  be  rendered 
nugatory;  for  such  elections  are  indispensably  *  necessary  in  C*^^] 
order  to  carry  on  the  government  of  the  place,  and  it  is  the  duty 
of  every  corporator  to  attend.  *  *  It  is  not  sworn  that  any  of 
them  actually  concurred  in  his  election  as  senior  bailiff,  though 
they  might  not  have  openly  opposed  it.  They  were  then  stopped 
by  the  Court. 

Lord  Kbkyon,  Ch.  J. : 

The  Legislature  have  lately  had  this  subject  under  revision,  and 
have  thought  proper  to  draw  a  line  of  limitation  of  six  years, 
after  which  no  corporator's  title  shall  be  impeached  for  any 
original  defect  in  it.f  This  is  a  most  wise  and  beneficial  rule  ; 
and  it  is  fit  that  our  discretion  should  be  governed  by  the  same 
limitation  in  ordinary  cases,  so  as  not  unnecessarily  to  fetter 
these  applications  beyond  what  the  Legislature  have  thought 
proper  to  do.  The  Court  have  indeed  on  several  occasions  said, 
and  said  wisely,  that  they  will  not  listen  to  a  common  relator 
coming,  though  within  the  time  limited,  as  a  mere  stranger  to 
disturb  a  corporation  with  which  he  has  no  concern,^  nor  even  a 

t  By  the  Municipal  Corporations  defendant  for  claiming,  &c.  to  be  a 

Act,  1S82  (45  &  46  Vict.  c.  50)  8.  73,  freeman  of  the  borough  of  Seaforth, 

a  municipcd  election  ie  to  be  deemed  at  the  relation  of  one  Watts,  who 

valid  if  not  called  in  question  by  was  a  straoger  to  the  corporation, 

election  petition,  or  by  information  and  who  rested  the  application  on 

in  the  nature  of  quo  warranto^  within  his  own  affidavit,  which  was  insisted 

twelve  months  of  the  election. — B.C.  on  as  a   preliminary   objection   to 

}  In  the   case  of    The   King   v.  granting  the  rule ;  though  there  was 

Kemp,  H.  29  Geo.  III.  a   similar  also  a  sufficient  answer  given  upon 

application  was  made   against  the  the  merits.    The  Court  discharged 
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[♦47] 


corporator  who  has  acquiesced  or  *perhap8  concurred  in  the  very 
act  which  he  afterwards  comes  to  complain  of  when  it  suits  his 
purpose;  and  so  far  I  think  we  have  determined  rightly.!  But 
I  have  never  known  the  restriction  carried  further ;  nor  am  I 
prepared  to  carry  it  to  the  length  now  contended  for.  It  is  said 
these  parties  are  concluded  from  impeaching  the  defendant's 
title,  because  he  has  been  since  elected  senior  bailiff  without 
their  opposition,  and  because  they  have  attended  other  corporate 
meetings  with  him.  But  I  cannot  impute  this  as  blame  to  them. 
There  must  be  magistrates,  and  the  powers  of  government  can- 
not stand  still  till  the  validity  of  a  former  disputed  election  is 
ascertained.  In  some  corporations,  whose  charters  contain  non- 
intromittant  clauses,  justice  would  be  at  a  stand  if  such  elections 
did  not  take  place.  The  necessity  of  a  government  de  facto  is 
recognized  even  in  the  instance  of  title  to  the  Crown  by  the  stat. 
passed  in  the  reign  of  Hen.  Yll.t  In  this  instance  therefore  the 
relators  having  objected  to  the  defendant's  election  to  the  office 
of  alderman  at  the  time,  I  cannot  think  that  their  not  having 
opposed  his  election  since  to  a  necessary  annual  office  of  magis- 
tracy is  such  an  acquiescence  in  the  original  defect  of  his  title  as 
precludes  them  from  making  this  application  within  the  time 
allowed  by  law.  With  respect  to  the  merits,  the  question  is 
put  too  much  in  dubio  by  the  affidavits  on  either  side  for 
the  Court  to  say  that  it  is  not  proper  to  be  inquired  into  by  a 


[•48] 


Per  Curiam  : 


the  rule  with  costs.  And  Lord  Ken- 
ton, Gh.  J.  in  delivering  his  opinion; 
after  shewing  that  Watts*  affidavit 
had  been  completely  answered,  said, 
*'Then  it' is  to  be  considered  who 
Watts  is.  If  he  had  shewn  that  his 
own  and  other  persons'  privileges 
had  been  injured,  he  would  perhaps 
have  had  reason  for  preferring  this 
complaint ;  but  the  fact  is  otherwise. 
He  comes  here  as  a  perfect  stranger 
to  the  corporation,  prowling  into 
other  men's  rights.    I  do  not  mean 


Ilule  absolute.^ 

to  say  that  a  stranger  may  not  in 
any  case  prefer  this  sort  of  applica- 
tion; but  he  ought  to  come  to  the 
Court  with  a  very  fair  case  in  his 
hands." 

t  Cited  bySHEE,J.in^.T./>>/^ 
house  (1866)  L.  B.  1  Q.  B.  444.— R.G. 

t  1 1  H.  VII.  c.  1. 

§  So  late  as  in  M.  29  Geo.  III.  the 
Court  held  in  the  case  of  The  Kintj 
V.  Bond,  2  T.  B.  767,  that  no 
possession  of  a  corporate  franchi&e 
for  less  than  20  years  *w^s  of  itself 
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SHIRREFP  AND  Another  v.  WILKS  (originally  sued 
WITH  G.  BISHOP  AND  W.  EOBSON,  who  have 
BEEN  Outlawed  in  this  Suit). 

(1  East,  4a— 55.) 

Two  (of  three)  partners,  who  had  contracted  a  debt  prior  to  the 
admission  of  the  third  partner  into  the  firm,  cannot  bind  him  without 
his  assent  by  accepting  a  bill  drawn  by  the  creditor  upon  the  firm  in 
their  joint  names. 

This  was  an  action  upon  the  case  upon  a  bill  of  exchanp:6  for 
78Z.  dated  the  5th  of  November,  1796,  payable  to  the  order  of  the 
plaintiffs  two  months  after  date,  which  was  stated  in  the  declara- 
tion to  have  been  drawn  by  them  on  the  said  G.  Bishop, 
W.  Bobson  and  J.  Wilks  by  the  name  and  description  of  Messrs. 
George  Bishop  &  Company,  and  to  have  been  accepted  by  them. 
The  defendant  Wilks  pleaded  the  general  issue,  on  which  issue 
was  joined. 

The  cause  came  on  to  be  tried  before  Lord  Eexyon  at 
Guildhall  on  the  5th  of  June  last,  when  the  jury  found  a 
verdict  for  the  plaintiffs  for  90/.  lOs,  including  interest  on 
the  bill ;  subject  to  the  opinion  of  this  Court  on  the  question, 
whether  the  plaintiffs  were  entitled  to  recover  under  the  cir- 
cumstances of  the  case  ? 

The  plaintiffs  in  October,  1795,  sold  and  delivered  a  quantity 
of  porter  to  Bishop  <fe  Wilks,  who  were  then  partners,  which 
porter  was  entered  in  the  plaintiffs'  books  *in  the  names  of  Wilks 
&  Bishop ;  and  the  same  was  afterwards  shipped  for  the  West 


1800. 
JVew.  18. 


[48] 


[M9] 


a  sufficient  objection  to  the  granting 
of  an  information  in  the  nature  of  a 
quo  warranto:  and  it  was  granted 
there  after  a  possession  of  12  years. 
It  was  there  also  considered  to  be  no 
objection  to  the  application  that  the 
defendant's  title  had  been  before 
attacked  by  a  similar  information 
which  was  afterwards  abandoned. 
Afterwards  in  the  case  of  The  King 
V.  Dickin  in  H.  31  Geo.  HI.  2  T.  E. 
2S4,  the  Court  came  to  the  resolution 


of  limiting  in  future  their  own 
discretion  in  granting  applications  of 
this  nature  to  six  years,  beyond 
which  they  would  not  imder  any  cir- 
cumstances suffer  a  party's  title  to 
be  impeached.  And  they  acted  upon 
this  rule  in  the  case  of  The  King  y. 
Peacock  in  E.  32  Geo.  HI.  2  T.  R. 
684.  Soon  after  the  stat.  32  Geo. 
lU.  c.  58,  was  passed,  which 
stamped  the  propriety  of  it  with 
legislatiye  authority. 
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shibuevf    Indies,  and  the  defendant  Wilks  paid  the  shipping  charges. 

•I 

WiLKs.  Bobson  became  a  partner  with  Bishop  &  Wilks  in  April,  1796, 
and  continued  so  till  the  8th  of  November  following,  when  their 
partnership  was  dissolved.  The  defendant  Wilks  previous  to  the 
dissolution  of  the  partnership  sent  to  the  plaintifb  a  memo- 
randum or  calculation  in  his  own  handwriting  of  certain 
deductions  claimed  by  him  in  respect  of  the  porter.  The  balance 
due  to  the  plaintiffs  in  respect  of  the  porter  was  78Z.  for  which 
the  plaintiffs  drew  upon  the  defendants  the  bill  mentioned  in  the 
declaration,  which  bill  was  accepted  by  Bishop  in  the  partnership 
firm  of  all  the  defendants,  by  his  subscribing  thereon  **  Accepted 
G.  B.  &  Co." 

Lawes  for  the  plaintiffs : 

As  between  the  plaintiffs  and  Bishop  &  Wilks  the  original 
partners  by  whom  the  debt  was  contracted,  it  must  be  admitted 
that  Wilks  is  bound  by  Bishop's  acceptance,  though  it  were  made 
without  his  concurrence,  because  one  partner  may  bind  another 
by  accepting  a  bill  on  account  of  a  partnership  debt.  It  is  true 
that  one  partner  cannot  pledge  the  security  of  another  for  his 
own  private  debt,!  nor  if  there  be  any  fraud  in  the  transaction 
as  between  him  and  the  creditor  to  whom  such  security  is  given : 
but  this  was  a  debt  incurred  in  the  course  of  trade  and  not  of  an 
individual  or  private  nature.  And  no  fraud  is  found  here,  nor 
can  any  inference  of  fraud  arise  from  the  facts  stated.  The 
creditors  were  guilty  of  no  imposition  in  drawing  the  bill 
[  ♦so  ]  originally,  nor  *could  they  control  the  manner  in  which  it  was  to 
be  accepted  :  but  when  accepted  by  any  one  of  the  house  in  their 
joint  names  they  must  all  be  bound  by  it  in  the  ordinary  course 
of  commercial  dealings.  If  Wilks  would  have  been  bound, 
though  he  did  not  concur  in  the  act  of  acceptance,  and  if  the 
partnership  fund  were  originally  answerable  to  the  plaintiffs,  the 
introduction  of  a  third  partner  cannot  vary  the  case ;  it  was  only 
the  continuance  of  the  old  partnership  with  the  addition  of  a  new 
member ;  and  the  bill  was  drawn  on  the  fund  which  really  and 

t  Oregion  and  others   y.  HutUm     SittingsafterMioli.  T.  1786at  Quild- 
and  Foxcroft,  B.  B.  E.  22  Geo.  HI. ;      hall,  cor.  BuUer,  J. 
Marsh  T.   Vansommer  and  another. 


* 


1800.    K.  B.    1  EAST,  60—51.  511 


truly  ought  to  pay  it.  The  debt  as  between  the  defendants  must  Shibbxpp 
be  taken  to  have  been  transferred  to  the  new  partnership :  but  wilks. 
whether  that  were  so  or  not  is  a  matter  to  be  settled  between 
themselves,  with  which  the  plaintiffs  have  no  concern.  With 
regard  to  creditors  the  act  of  one  partner  must  be  taken  to  bind 
all  the  rest,  otherwise  all  dealing  with  them  mnst  be  attended 
with  great  perplexity.  It  may  not  be  known  to  many  at  what 
time  such  a  partner  was  taken  into  the  firm. 

(hkhBy  contra  f  was  stopped  by  the  Court. 

liOBD  Ebnyon,  Ch.  J. : 

I  do  not  know  how  this  case  came  to  be  reserved  for  the 
opinion  of  the  Court;  for  I  have  decided  the  same  question 
repeatedly  at  the  sittings,  and  the  propriety  of  my  decision  has 
never  been  canvassed  again  upon  a  motion  for  a  new  trial. 
This  is  an  action  brought  against  three  persons,  Wilks,  Bishop, 
and  Bobson,  as  acceptors  of  a  bill  of  exchange.  It  appears  that 
the  acceptance  was  in  fact  made  by  Bishop  alone  in  the  name  of 
the  firm.  The  consideration  for  this  bill  was  some  porter  which 
had  been  sold  by  the  plaintiffs  to  Wilks  and  Bishop  only,  at  a 
time  when  Bobson  had  no  concern  with  *the  house.  Then  the  [  ^oi  ] 
plaintiffs,  knowing  this,  draw  the  bill  upon  all  the  three  partners, 
and  knowingly  take  an  acceptsmce  from  one  of  them  to  bind  the 
other  two,  one  of  whom,  Bobson,  had  no  concern  with  the  matter 
and  was  no  debtor  of  theirs  ;  no  assent  of  his  being  found,  and 
nothing  stated  to  shew  that  he  had  any  knowledge  of  the 
transaction.  It  is  hard  enough  for  one  partner  in  any  case  to  be 
able  to  bind  another  without  his  knowledge  or  consent ;  but  it  would 
be  carrying  the  liability  of  partners  for  each  other's  acts  to  a  most 
unjust  extent  if  we  suffered  a  new  partner  to  be  bound  in  this 
manner  for  an  old  debt  incurred  by  other  persons.  The  plaintiffs 
therefore  ought  not  in  justice  to  have  taken  this  security  by 
which  they  were  to  bind  one  who  was  not  their  debtor :  the 
transaction  is  fraudulent  upon  the  face  of  it.  It  is  no  answer  to 
say  that  one  partner  has  a  general  power  of  binding  the  rest. 
So  an  executor  has  power  to  bind  the  assets  of  his  testator, 
and  to  sell  and  dispose  of  his  effects ;   and  the  law  reposes  a 
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confidence  in  him  that  he  will  apply  the  proceeds  in  payment  of 
the  testator's  debts  and  legacies :  but  if  fraud  could  be  proved  in 
any  particular  transaction  between  the  executor  and  a  purchaser 
such  a  sale  would  be  void.  In  the  case  of  Worseley  v.  De  Mattos,^ 
Lord  Mansfield,  in  delivering  the  opinion  of  the  Court,  says, 
that  **  valid  transactions  as  between  the  parties  may  be  fraudulent 
by  reason  of  covin,  collusion,  or  confederacy,  to  injure  a  third 
person  :  "  and  he  instances,  '*  if  a  man,  knowing  that  a  creditor 
has  obtained  a  judgment  against  his  debtor,  buy  the  debtor's 
goods  for  a  full  price,  to  enable  him  to  defeat  the  creditor's 
execution,  it  is  fraudulent.  Again,  if  a  man,  knowing  that  an 
executor  is  wasting  and  turning  the  testator's  estate  into  money, 
the  more  easily  *to  run  away  with  it,  buy  from  the  executor 
with  that  view,  though  for  a  full  price,  it  is  fraudulent."  The 
same  doctrine  was  recognized  by  Lord  Hardwickb  in  Meeui  v. 
Lord  Orrery; I  and  again  by  Lord  Mansfield  in  Whale  v.  Booths 
cited  in  the  notes  of  the  report  of  Farr  v.  Newman ;  §  and  also 
in  the  case  of  Elliot  v.  Merry nian,'^^  and  in  other  cases.  And 
nothing  can  be  better  established  as  a  general  rule  than  that  the 
law  will  set  aside  every  contract  which  is  fraudulent.  Such  is 
the  case  here.  Wilks  &  Bishop  owed  money  to  the  plaintiflfs ; 
these  latter,  knowing  that  Bobson  had  no  concern  with  the 
matter,  fraudulently  receive  from  Wilks  &  Bishop  a  security  by 
which  Bobson  is  to  be  bound :  this  therefore  cannot  be  enforced  in 
this  action. 


Grose,  J. : 

This  is  a  mere  fraudulent  attempt  to  make  Bobson  pay  the  debt 
of  Bishop  &  Wilks  ;  and  the  plaintiffs  shall  not  be  permitted  to 
avail  themselves  of  a  security  so  obtained  in  order  to  bind  a  man 
without  his  assent  for  the  payment  of  a  debt  [  by  a  person  ] 
who  owed  them  nothing.  And  the  security  being  void  against 
Bobson,  the  plaintiffs  cannot  recover  in  this  action  against  the 
three,  wherein  if  he  obtained  judgment  he  might  sue  out  execu- 
tion against  any  of  the  defendants. 


t  1  Burr.  474,  5. 
J  3  Atk.  235,  7. 
§  2  R.  R.  483,  4  T.  R.  621. 


3  Barnard.  Ch.  Rep.  81.    Tide 
Cratte  v.  JDrake,  2  Vem.  616. 
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Lawrence,  J. :  SHiRms'/r 

r. 

The  plaintiffs  in  this  action  declare  as  upon  a  promise  by  three      Wilks. 
defendants,   and  consequently  to  entitle  themselves  to  recover 
they  must  prove  a  promise  either  express  or  implied  binding 
upon  all  the  three :  in  this  they  have  failed,  and  therefore  there 
must  be  judgment  against  them.    In  addition  to  the  authorities 
cited  *by  my  Lord  to  shew  that  Bobson  was  not  bound  by  this       [  *^3  ] 
act  of  his  partners,  is  the  case  of  Hope  v.  CusU     (He  then  read 
the  following  note  from  a  MS.  of  the  late  Mr.  Justice  Buller, 
taken  by  him,  when  he  was  at  the  bar.)    "  Hope  v.  Cmt,  Sittings 
at  Guildhall  after  Mich.  Term,  1774.    Mr.  Fordyce,  who  traded 
very  largely  in  his  separate  capacity  as  well  as  in  the  business  of 
a  banker  in  partnership  with  others,  having  considerable  dealings 
in  his  private  capacity  with  Hope  &  Co.  in  Holland,  did,  for  and 
in  the  names  of  himself  and  partners,  give   them  a   general 
goarantie  for  the  money  due  from  him  in  his  separate  capacity. 
Fordyce  became  a  bankrupt,  and  afterwards  all  the  partners 
became  bankrupts.  And  a  bill  was  filed  in  the  Court  of  Chancery 
by  Hope  &  Co.  in  order  to  have  the  benefit  of  this  guarantie : 
upon  which  that  Court  directed  an  issue  to  try  the  validity  of  it. 
Lord  Mansfield  in  summing  up  the  evidence  to  the  jury  said, 
there  is  no  doubt  but  that  the  act  of  every  single  partner  in  a 
transaction  relating  to  the  partnership  binds  all  the  others.    If 
one  give  a  letter  of  credit  or  guarantie  in  the  name  of  all  the 
j)artners  it  binds  all.      But  there  is  no  general  rule  which  may 
not  be  infected  by  covin,  or  such  gross  negUgence  as  may  amount 
to  or  be  equivalent  to  covin :  for  covin  is  defined  to  be  a  contriv- 
ance between  two  to  defraud  or  cheat  a  third.    Therefore  the 
whole  will  turn  on  this,  whether  the  taking  the  guarantie  from 
Fordyce  himself  in  his  own  handwriting,  without  consulting  the 
other  partners  or  having  their  privity,  is  not  such  gross  negli- 
gence in  the  Hopes  as  will  amount  to  a  fraud  or  covin.    Fordyce 
was  acting  in  two  several  capacities,  having  transactions  in  his 
own  name  only,  for  his  own  separate  benefit,  and  in  the  names 
of  the  partnership  for  his  own  benefit.    This  case  comes  *out  of       r  ♦54  ] 
Chancery,  where  an  affidavit  or  answer  of  all  parties  might  have 
been  had  if  necessary ;   but  none  such  has  been  produced,  and 
therefore  it  must  be  taken  that  the  partners  knew  nothing  of  it, 

B.B. — ^VOL.  V.  L  L 
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Shibbeff  and  had  no  profit  by  it,  or  privity  in  the  transaction.  Another 
WiLxet.  f^t  to  be  granted  is,  that  as  between  Hope  &  Co.  and  Gamal  & 
Co.  and  Fordyce,  the  whole  transactions  are  avowedly  with 
Fordyce  only  in  his  separate  capacity.  The  next  fact  is  the 
correspondence  in  1770,  preceding  the  second  guarantie.  It  is 
clear  that  Fordyce's  deposits  and  interest  in  the  funds  were  both 
doubted,  and  then  the  Hopes  tried  to  make  a  scheme  to  get  a 
second  security  without  shocking  him,  by  suggesting  there  was  a 
new  partner.  The  first  guarsuitie  was  given  in  1764,  and  that 
never  had  been  called  in,  and  still  existed.  There  was  then  no 
occasion  for  a  new  one :  for  the  change  of  a  partner  and  taking  in 
a  new  one  would  not  destroy  a  former  guarantie.  The  scheme 
was  to  get  security  for  debts  not  well  secured,  the  goodness  of 
which  was  doubted ;  and  they  therefore  get  this  from  Fordyce 
alone,  clandestinely,  without  the  knowledge  of  his  partners.  If 
the  fact  be  clear  that  Hope  &  Co.  and  Gumal  &  Co.  knew  that  this 
was  done  to  cheat  the  partners  of  Fordyce,  there  is  no  question  in 
the  cause.  But  it  is  manifest  that  they  trusted  to  it  as  binding  on 
the  partnership.  Therefore  this  brings  it  to  the  second  question, 
Whether  it  be  not  a  gross  negligence ;  especially  as  they  knew  at 
the  time  that  Fordyce  was  acting  in  his  separate  capacity ;  and 
this  security  was  intended  to  indemnify  them  against  his  separate 
debts.  Verdict  for  defendant.  Lord  Mansfield  afterwards,  in 
his  report  to  the  Court  of  Chancery,  on  a  motion  being  made 
for  a  new  trial,  said,  three  things  were  established  to  the  satis- 
[  *55  ]  faction  of  himself  *and  the  jury.  First,  that  the  transactions 
between  Hope  &  Co.  and  Fordyce  were  wholly  on  Fordyce's 
account.  Secondly,  That  the  partners  of  Fordyce  derived  no 
profit  or  benefit  whatsoever  from  them.  Thirdly,  That  they  had 
no  notice  of  the  guarantie,  and  consequently  did  not  acquiesce 
in  it.  And  Lord  Mansfield  said  he  left  it  to  the  jury,  whe- 
ther under  these  circumstances  the  taking  of  these  guaranties 
were,  in  respect  of  the  partners,  a  fair  transaction  or  covinous, 
with  sufficient  notice  to  the  plaintiffs  of  the  injustice  and  breach 
of  trust  Fordyce  was  guilty  of  in  giving  them." 

Lb  Blanc,  J. : 

The  case  must  be  determined  in  the  same  manner  as  if  Bobson 
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had  pleaded  to  the  action.    It  Beems  admitted  that  if  one  of     StiiBBxrF 

several  partners  pledge  the  partnership  fund  for  his  individual      wilkb. 

debt^  that  wiU  not  bind  the  rest.    Now   I  see  no  difference 

between  the  case  of  one  and  the  case  o|  two  of  several  partners 

pledging  the  joint  fund  for  their  individual  debts ;  which  is  the 

case  before  us. 

Postea  to  the  defendant. 


FAER  V.  PEICE.  igoo. 

(1  East,  55—580  •^'^'^-  ^^' 

A  plaintiff  haying  claimed  upon  a  promissory  note,  which  is  invalid         r  rk  i 
for  want  of  a  proper  stamp,  is  not  debarred  from  claiming  upon  any 
ground  of  action  which  he  can  prove  without  the  aid  of  the  note. 

This  was  an  action  on  a  promissory  note  for  26Z.  6«.  dated  the 
14th  of  July,  1797,  payable  to  order  three  months  after  date. 
The  declaration  also  contained  the  common  counts.  The  note 
was  given  by  the  defendant  to  one  Jones  and  by  him  indorsed  to 
the  plaintiff.  At  the  trial  before  Thomson,  B.  at  the  last  Spring 
assizes  for  Hereford  the  only  evidence  produced  was  the  note 
itself,  which  was  objected  to,  as  having  a  nine-penny  instead  of 
an  eight-penny  stamp,  as  required  by  the  stat.  87  Geo.  III.  *c.  90,  r  ,5^  ^ 
which  was  in  force  before  the  making  of  this  note  :  a  verdict 
was  however  taken  for  the  plaintiff,  reserving  the  question  of  law 
for  the  opinion  of  the  Court. 

Bevan  obtained  a  rule  in  Easter  Term  last,  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had.  This  was  moved  on  the  authority  of 
Robinson  v.  Drybrough,  6  Term  Eep.  817,  where  it  was  holden 
that  articles  of  agreement  under  seal  could  not  be  given  in 
evidence  unless  stamped  with  a  deed  stamp,  although  the 
respective  stamps  were  of  the  same  value. 

[After  argument.  Lord  Kbnyon,  Ch.  J.  and  Lb  Blanc,  J. 
with  the  assent  of  the  other  Judges,  gave  judgment,  making  the 

Ride  absolute,] 

Lord  EsNYON  then  observed  that  as  there  were  other  general        r  68  ] 

LL  2 
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fabb       coontB  in  the  declaration,  if  the  plfuntiff  could  give  other  evidence 

mm 

Pbi'ch.  of  a  consideration  paid  by  him  to  the  defendant,  he  would  not  be 
concluded  from  recovering  by  the  fact  of  the  defendant's  having 
given  this  imperfect  promissory  note  for  it. 


1800.  VANDTCK  ^ND  Others  v.  HEWITT, 

^^^  (1  East,  9^-980 

r  96  1  The  premium  paid  on  an  illegal  insurance  to  coyer  a  trading  with 

an  enemy  cannot  be  recovered  back,  though  the  underwriter  cannot  be 
compelled  to  make  good  the  loss.  * 

Thb  plaintiff  declared  upon  a  policy  of  insurance  on  goods  at 
and  from  London  to  Embden  or  Amsterdam,  at  a  premium  of 
ten  guineas  per  cent,  to  return  five  upon  their  arrival  at  the  place 
of  destination ;  with  an  averment  that  the  insurance  was  made 
for  the  benefit  of  certain  persons  therein  named ;  and  then  declared 
as  upon  a  loss  by  capture  in  the  course  of  the  voyage  insured. 
The  declaration  also  contained  counts  for  money  paid  and  for 
money  had  and  received. 

The  goods  were  shipped  on  board  a  Prussian  neutral  vessel,  on 
account,  partly  of  the  plaintiffs  who  were  naturalized  foreigners 
resident  in  London,  and  partly  of  certain  other  persons, 
aliens,  then  resident  in  Holland.  At  the  trial  at  Guildhall  the 
insurance  itseU  was  abandoned  on  the  ground  of  its  being 
intended  to  cover  a  trading  with  an  enemy's  country,  Holland 
being  at  the  time  of  such  insurance  in  a  state  of  hostility  with 
this  kingdom ;  and  therefore  falling  within  the  decision  of  the 
case  of  Potts  v.  Bell  :t  but  it  was  contended  that  the  plaintiffs 
were  entitled  to  recover  back  the  premium,  because  the  policy 
never  attached,  and  consequently  the  defendant's  risk  never 
commenced.  Lord  Kenyon  permitted  a  verdict  to  be  taken  for 
the  plaintiff  for  that  amount,  with  liberty  to  the  defendant's 
counsel  to  move  to  set  that  aside  and  to  enter  a  verdict  for  the 
defendant. 

A  rule  nisi  was  accordingly  obtained  on  a  former  day  in  this 
Term  for  that  purpose ;  against  which 

t  8  T.  B.  548,  p.  452,  ante. 
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Erskine,  Park  and  J.  Warren  now  shew.ed  cause. 

Here  was  no  fraud  intended,  as  in  the  case  of  smuggling 
^transactions.  The  assured  are  neutral  foreigners,  who  have 
paid  money  to  the  defendant  for  a  certain  consideration  the 
benefit  of  which  they  are  precluded  from  receiving  by  a  rule  of 
public  policy:  it  is  but  just  therefore  that  as  the  insurance  never 
attached,  and  the  underwriter  has  not  incurred  any  risk,  he 
should  not  be  suffered  to  retain  the  consideration.t  Admitting 
the  contract  to  be  illegal,  yet  according  to  Lacaussade  v.  White,  I 
the  party  who  has  deposited  money  upon  an  illegal  consideration, 
(as  in  that  case  upon  an  illegal  wager)  may  recover  it  back 
again  even  after  the  event  is  determined  against  him.  They 
also  referred  to  the  case  of  Nesbitt  v.  Whitinore  in  Easter  Term 
last,  where  this  point  was  agitated,  and  where  finally  the 
premium  was  returned.  § 
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Vahdtck 

HawiTT. 

[•97] 


Imw  and  Garrow  contra  were  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J.  : 

There  is  no  distinguishing  this  on  principle  from  the  common 
case  of  a  smuggling  transaction.  Where  the  vendor  assists  the 
vendee  in  running  the  goods  to  evade  the  laws  of  the  country  he 
cannot  recover  *back  the  goods  themselves  or  the  value  of  them.|| 
The  rule  has  been  settled  at  all  times,  that  where  both  parties 


t  Tyrie  V.  Fletcher,  Cowp.  668. 

:  7  T.  K.  533. 

§  In  that  case,  under  similar  dr- 
cnmstances  with  the  present,  Giles 
for  the  plaintiff  admitted  that  he 
could  not  recover  the  loss  upon  the 
policy  since  the  determination  in  Bell 
V.  Potts :  but  he  contended  that  the 
plaintiff  was  entitled  to  take  a  yer- 
dict  for  the  premium,  which  had  not 
been  paid  into  Court.  This  was  re- 
sisted hy  Park  for  the  defendant,  on 
the  ground  that  no  such  question 
bad  been  reserved  at  the  trial.  Et 
per  Curiam  :  That  point  not  having 
been  made,  and  the  jury  not  having 
ftBsesBed    any   such    damages,    but 


only  the  amount  of  the  loss  to  be  re- 
covered, supposing  the  plaintiff  to  be 
entitled  to  it  in  point  of  law,  we 
cannot  now  interpose  any  other  sum 
in  lieu  of  their  verdict.  Whereupon 
Giles  prayed  leave  to  amend  the  ver- 
dict by  the  Judge^s  notes.  The 
Court  with  much  relucl^nce,  and 
with  a  view  to  a  compromise, 
granted  a  rule  to  shew  cause.  And 
afterwards  it  was  agreed  between 
the  parties  that  the  premium  should 
be  repaid,  without  costs  on  either 
side. 

II  Vide  Clugas  v.  Penaluna,  2  R.  B. 
442,  4  T.  R.  266 ;  and  Waymell  v. 
Read,  2  R.  R.  675,  5  T.  R.  699. 


[•98] 
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yavdtok     are  in  pari  deUcto,  which  is  the  case  here,  potior  e9t  conditio 
Hbwitv      posBidentis, 

Lb  Blaiyc  J. : 

The  ground  of  the  determination  in  LacauMode  v.  White  has 
been  since  very  much  canvassed  in  a  later  case  of  Howaon  v. 
Hancock j\  where  it  was  considered  that  money  deposited  upon 
an  illegal  wager,  and  paid  over  to  the  winner,  could  not  be  re- 
covered  back  from  him. 

Per  CuBiAM  : 

Rule  absolute  for  the  verdict  to  be  entered  for 

the  defendant.l 


1800.  M^MANUS  V.   CmCKETT. 

Aiw.  26.  (1  East,  106—110.) 

r  iQg  1  Where  a  aenrant  quits  flight  of  the  object  for  whieh  he  is  employed, 

and,  without  having  in  yiew  his  master's  orders$  does  tiiat  which 
\qb  malice  soggeats,  he  no  longer  acts  in  pursuance  of  the  authority 
given  him,  and  the  master  is  not  answerable  for  the  act. 

This  case  was  very  much  discussed  at  the  bar,  upon  a  motion 
to  set  aside  a  verdict  for  the  plaintiff  and  enter  a  nonsuit,  by 
QibbB  and  Wood^  against  the  rule,  and  Oarrow  and  GHes  in 
support  of  it.  The  Court  took  time  to  consider  of  their  judgment ; 
and  afterwards  entered  so  fully  into  the  cases  cited  and  the  argu- 
ments urged  at  the  bar,  that  it  is  unnecessary  to  detail  them  in 
the  usual  form. 

Lord  Eenyon,  Gh.  J.  now  delivered  the  unanimous  opinion  of  the 
Court: 

This  is  an  action  of  trespass,  in  which  the  declaration  charges 

[  *107  ]      that  the  defendant  with  force  and  arms  drove  a  *  certain  chariot 

against  a  chaise  in  which  the  plaintiff  was  riding  in  the  king's 

t  8  T.  B.  575.  paid  upon  a  gaming  policy  without 

t  So  in  Lowry  v.  BourdieUt  Dougl.  interest,  which  is  illegal  within  the 

468,  the  Court  held  that  the  assured  stat.  19  Geo.  U.  c.  37. 

could  not  recover  back  the  premium  §  See  note  at  p.  520,  poaf. — R  C. 
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highway,  by  which  the  plaintiff  was  thrown  from  his  chaise  and  M'Mahus 
greatly  hurt.  At  the  trial  it  appeared  in  evidenee  that  one  cbiokxtt. 
Brown,  a  servant  of  the  defendant,  wilfully  drove  the  chariot 
against  the  plaintiff's  chaise,  but  that  the  defendant  was  not 
himself  present,!  nor  did  he  in  any  manner  direct  or  assent  to 
the  act  of  the  servant,  and  the  question  is,  if  for  this  wilful  and 
designed  act  of  the  servant  an  action  of  trespass  lies  against  the 
defendant  his  master?  As  this  is  a  question  of  very  general 
extent,  and  as  cases  were  cited  at  the  bar,  where  verdicts  had 
been  obtained  against  masters  for  the  misconduct  of  their  ser- 
vants under  similar  circumstances,  we  were  desirous  of  looking 
into  the  authorities  on  the  subject  before  we  gave  our  opinion ;  and 
after  an  examination  of  all  that  we  could  find  as  to  this  point,  we 
think  that  this  action  cannot  be  maintained.  It  is  a  question  of 
very  general  concern  and  has  been  often  canvassed ;  but  I  hope  at 
last  it  will  be  at  rest.  It  is  said  in  Bro.  Abr.  tit.  Trespass,  pi.  485: 
'*  If  my  servant  contrary  to  my  will  chase  my  beasts  into  the  soil 
of  another  I  shall  not  be  punished."  And  in  2  Boll  Abr.  653 :  ''  If 
my  servant  without  my  notice  put  my  beasts  into  another's  land, 
my  servant  is  the  trespasser  and  not  I ;  because  by  the  voluntary 
putting  of  the  beasts  there  without  my  assent,  he  gains  a  special 
property  for  the  time,  and  so  to  this  purpose  they  are  his  beasts." 
I  have  looked  into  the  correspondent  part  in  Yin.  Abr.  and  as  he 
has  not  produced  any  case  contrary  to  this,  I  am  satisfied  with 
the  authority  of  it.  And  in  Noy's  Maxims,  ch.  44 :  '^  If  I  command 
my  servant  to  distrain,  and  he  ride  on  the  distress,  he  shall  be 
punished  not  I."  *And  it  is  laid  down  by  Holt,  Ch.  J.  in  Mid-  [  *^^^  1 
dleton  V.  Fowler,  Salk.  282,  as  a  general  position,  ''that  no 
master  is  chargeable  with  the  acts  of  his  servant  hut  when  he  actd 
in  the  execution  of  the  authority  given  him."  Now  when  a 
servant  quits  sight  of  the  object  for  which  he  is  employed,  and 
without  having  in  view  his  master's  orders!  pursues  that  which 
his  own  malice  suggests,  he  no  longer  acts  in  pursuance  of  the 

t  No  person  was  in  the  carriage :  *'  orders  '*  read  '*  interest  or  supposed 

the  act  was    done  by  the  servant  interest."    See    Seymour   v.   Oreen- 

either  in  going  for  or  after  he  had  tvood  (1S60)  7  H.  &  N.  355,  30  L.  J. 

set  down  his  master.  Ex.  189,  327  ;  Limpua  y.  Oen,  Omni-' 

I  To  make  this  judgment  accord  bus  Co.  (1862)   1  H.  &  C.  526,  32 

with  modem  cases,  we  most  now  for  L.  J.  Ex.  34. — R.  C. 
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M'ttANUB  authority  given  him,  and  according  to  the  doctrine  of  Lord  Holt 
CucKXTT.  his  master  will  not  be  answerable  for  such  act.  Such  upon  the 
evidence  was  the  present  case :  and  the  technical  reason  in  2  Boll 
Abr.  with  respect  to  the  sheep  applies  here  ;  and  it  may  be  said 
that  the  servant  by  wilfully  driving  the  chariot  against  the 
plaintiffs  chaise  without  his  master's  assent  gained  a  special 
property  for  the  time,  and  so  to  that  purpose  the  chariot  was 
the  servant's.  This  doctrine  does  not  at  all  militate  with  the 
cases  in  which  a  master  has  been  holden  liable  for  the  mischief 
arising  from  the  negligence  or  unskilf ulness  of  his  servant  who 
had  no  purpose  but  the  execution  of  his  master's  orders ;  but  the 
form  of  those  actions  proves  that  this  action  of  trespass  cannot 
be  maintained :  for  if  it  can  be  supported,  it  must  be  upon  the 
ground  that  in  trespass  all  are  principals ;  but  the  form  of  those 
actions  shews,  that  where  the  servant  is  in  point  of  law  a  tres- 
passer, the  master  is  not  chargeable  as  such ;  though  liable  to 
make  a  compensation  for  the  damage  consequential  from  his 
employment  of  an  unskilful  or  negligent  servant.  The  act  of  the 
master  is  the  employment  of  the  servant ;  but  from  that  no  im- 
mediate prejudice  arises  to  those  who  may  suffer  from  some  sub- 
sequent act  of  the  servant.     *     *     ♦ 

[  no  ]  Per  Curiam  : 

Rule  absolute  for  entering  a  nonsuit  A 

t  The  omitted  portion  of  the  above  not  trespass  was  the  proper  form  of 

judgment  is  occupied  with  shewing  action,  ia  sufficiently  dealt  with,  for 

that  the  master  could  not   at   all  the  purposes  of  the  Bevised  Beporte, 

events    be   liable    in  trespass.    The  in  the  report  of  Morley  v.  Gais/ord, 

question  of  pleading  as  to  the  cir-  3  B.  £.  432,  and  the  reporter's  note 

cumstances  under  which    case  and  there  reprinted. — B.  C. 
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BROWNING  V.  S.  WEIGHT  and  Others,  Executors       1799. 

OF  J.  WRIGHT.  ""—' 

(2  Bog.  &  P.  13—28.)  [  13  ] 

The  rale  that  the  words  of  a  covenant  are  to  be  taken  most  strongly 
against  the  covenantor  must  be  qualified  by  the  observation  that  a 
due  regard  must  be  paid  to  the  intention  of  the  parties  as  collected  from 
the  whole  context. 

A.  after  granting  certain  premises  in  fee  to  B.  and  after  warranting 
the  same  against  himself  and  his  heirs,  covenanted,  that  notwith- 
standing any  act  by  him  done  to  the  contrary  he  was  seised  of  the 
premises  in  fee,  and  that  he  had  full  power,  &c.  to  convey  the  same ; 
be  then  covenanted  for  himself,  his  heirs,  executors,  and  adminis- 
trators, to  make  a  cart- way,  and  that  B.  should  quietly  enjoy  with- 
out interruption  from  himself,  or  any  person  claiming  under  him; 
and,  lastly,  that  he,  his  heirs,  and  assigns,  and  all  persons  claiming 
under  him,  should  make  further  assurance.  Held,  that  the  intervening 
general  words,  •*  full  power,  ^  &c.  to  convey,"  were  either  part  of  the 
preceding  special  covenant ;  or,  if  not,  that  they  were  qualified  by  all  the 
other  special  covenants  against  the  acts  of  himself  and  his  heirs. 

Covenant  against  the  representatives  of  James  Wright.  The 
declaration,  [after  stating  the  purport  of  the  indenture,  which  is 
fully  set  forth  below,  assigned  for  breach  that]  J.  Wright  had  not 
at  the  time  of  making  the  said  indenture  nor  at  any  time  before 
or  since  good  right,  full  power,  and  lawful  and  absolute  authority, 
or  any  right,  power,  or  authority  whatsoever  to  convey  or  assure 
the  said  piece  or  parcel  of  arable  land  or  any  part  thereof  to  the 
said  plaintiff  his  heirs  and  assigns  in  manner  ^aforesaid  or  in  [  *H  ] 
any  manner  whatsoever :  by  reason  whereof  [the  plaintiff  was 
lawfuUy  evicted  by  a  stranger.] 

The  defendants  prayed  oyer  of  the  indenture,  and  it  was  read  to        [  is  ] 
them  in  these  words,  to  wit,  *'  This  indenture  made,  &c.  wit- 
nesseth,  that  the  said  J.  Wright,  for  and  in  consideration  of  the 
sum  of  1802.  of  lawful  money  of  Great  Britain,  to  him  in  hand 
paid  by  the  said  plaintiff,  at  or  before  the  sealing  and  delivery  of 
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BBowMiMa  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  hath 
Wbioht.  granted,  bargained,  sold,  enfeoffed,  and  confirmed,  and  by  these 
presents  doth  fully,  clearly,  and  absolutely  grant,  bargain,  sell, 
enfeoff,  and  confirm  unto  the  said  plaintiff  and  to  his  heirs  and 
assigns,  all  that  piece  or  parcel  of  arable  land  (describing  it)  with 
the  appurtenances  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues,  yearly,  and  other  profits  of  the  said 
premises,  and  every  part  and  parcel  thereof ;  and  all  the  estate 
and  estates,  right,  title,  interest,  use,  trust,  claim  and  demand 
whatsoever,  in  law  or  equity,  of  him  the  said  J.  Wright,  of,  in, 
to,  or  out  of  the  said  premises,  every  or  any  part  or  parcel 
thereof ;  To  have  and  to  hold  the  said  piece  or  parcel  of  arable 
land,  hereby  granted,  bargained,  sold,  enfeoffed,  and  confirmed, 
or  mentioned,  or  intended  so  to  be,  and  every  part  and  parcel 
thereof,  unto  the  said  plaintiff,  his  heirs,  and  assigns  for  ever,  to 
and  for  the  only  proper  use  and  behoof  of  the  said  plaintiff,  his 
heirs  and  assigns,  absolutely  and  for  ever,  without  any  condition, 
redemption,  trust,  or  revocation  whatsoever,  and  to  and  for  no 
other  use  or  uses,  intents,  trusts,  or  purposes  whatsoever ;  and 
the  said  J.  Wright  and  his  heirs,  the  aforesaid  piece  or  parcel  of 
arable  land,  hereby  granted  or  mentioned,  or  intended  to  be 
hereby  granted  unto  the  said  plaintiff,  or  his  heirs,  against  him 
[  *1G  ]  the  said  J.  ^Wright,  and  his  heirs,  shall  and  will  warrant  and 
for  ever  defend  by  these  presents.  And  the  said  J.  Wright  for 
himself,  his  heirs,  executors,  and  administrators,  doth  covenant 
and  agree  to  and  with  the  said  plaintiff,  his  heirs  and  assigns  in 
manner  and  form  following,  that  is  to  say,  that  he  the  said 
J.  Wright  for  and  notwithstanding  any  thing  by  him  done  to  the 
contrary  is  lawfully  and  absolutely  seised  of  the  said  piece  or 
parcel  of  arable  land  hereby  granted,  of  a  good,  sure,  perfect, 
lawful,  absolute,  and  indefeasible  estate  in  fee-simple,  without 
any  manner  of  condition,  limitation,  use,  or  trust,  or  any  other 
restraint,  matter,  or  thing  whatsoever,  to  alter,  change,  charge, 
defeat  or  determine  the  same  ;  And  that  he  hath  good  right,  full 
power,  and  lawful  and  absolute  authority  to  convey  and  assure 
the  same  to  the  said  plaintiff,  his  heirs  and  assigns,  in  manner 
aforesaid  :  and  the  said  J.  Wright  for  himself,  his  heirs,  exe- 
cutors, or  administrators,  doth  fociher  covenant  and  agree  to 
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and  with  the  said  plaintiff,  his  heirs  and  assigns,  that  he  the  BBowNiira 
said  J.  Wright  shall  and  will,  as  soon  as  convenient,  set  ont,  at  wbiaht. 
the  expense  of  the  said  plaintiff,  a  cart- way  to  the  said  piece  or 
parcel  of  arable  land,  through  another  field  in  the  possession  of 
William  Triggs;  which  cart-way,  when  set  out,  the  said  J. 
Wright  and  his  tenants  are  to  have  a  free  passage  to  and  from 
the  farm  belonging  to  the  said  J.  Wright,  now  in  the  occupation 
of  the  said  William  Triggs,  without  allowing  any  thing  for  the 
same ;  And  that  he,  the  said  plaintiff,  his  heirs  and  assigns, 
shall  and  lawfully  may,  at  all  times  hereafter,  peaceably  and 
quietly  hold  and  enjoy  the  said  piece  or  parcel  of  arable  land 
hereby  granted,  and  receive  the  rents  and  profits  thereof  to  his 
and  their  own  use  and  uses,  without  any  manner  of  let  or 
interruption  of  the  said  J.  Wright,  or  any  other  person  or 
persons  claiming  under  him:  And,  lastly,  that  he  the  said 
J.  Wright,  his  heirs  and  assigns,  and  all  other  persons 
claiming,  or  to  claim  any  estate  or  interest  of,  in  or  to  the  said 
premises,  or  any  part  thereof,  by,  from,  or  under  him,  shall,  and 
will  from  time  to  time,  and  at  all  times  hereafter,  make,  suffer, 
and  execute,  or  cause  to  be  suffered  and  executed,  all  and  every 
such  further  and  other  lawful  and  reasonable  act  and  acts, 
assurance  and  conveyances  in  the  law  whatsoever,  for  the  better 
and  more  perfect  assuring  and  confirming  of  the  said  piece  or 
parcel  of  arable  land,  unto  the  said  plaintiff,  his  heirs  and 
assigns,  as  by  his  or  their  counsel  learned  in  the  law  of  this 
realm,  shall  be  reasonably  devised,  advised,  or  required.  In 
witness  ^whereof  the  said  parties  to  these  presents  have  here-  [  *n  \ 
unto  set  their  hands  and  seals  the  day  and  year  first  above- 
written." 

The  defendants  then  demurred,  and  assigned  for  causes,  '^that 
the  said  indenture  here  brought  into  Court  and  in  the  said 
declaration  mentioned  doth  not  contain  any  covenant  or  warranty 
of  title  to  or  of  right  power  or  authority  to  convey  or  assure  the 
said  premises  in  the  said  declaration  mentioned  or  any  part 
thereof  or  for  the  enjoyment  of  the  same  by  the  said  plaintiff  or 
his  heirs  other  than  against  the  said  J.  Wright  deceased  and  his 
heirs  or  other  persons  claiming  under  him.  And  for  that  the 
said  plaintiff  hath  not  in  the  said  declaration  alleged  or  shewn 
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any  defect  of  titie  to  the  said  premises  or  any  part  thereof  arising 
Weight.  ^o°^  ^^  ^J  reason  of  any  thing  done  by  the  said  J.  Wright 
or  his  heirs  or  any  person  or  persons  claiming  under  him,  or 
any  eviction,  intermption,  molestation  or  disturbance  done 
committed  or  occasioned  by  the  said  J.  Wright  or  his  heirs  or 
any  person  or  persons  claiming  under  the  said  J.  Wright.  And 
also  for  that  the  said  declaration  is  in  other  respects  defective 
and  insufficient." 

Joinder  in  demurrer. 
[After  argument,] 

[  20  ]       Lord  Eldon,  Ch.  J. : 

This  case  comes  before  the  Court  on  demurrer,  under  the 
following  circumstances.  The  action  is  brought  by  Thomas 
Browning,  who  appears  on  these  pleadings  to  be  the  purchaser 
of  an  estate  of  inheritance  in  fee,  and  it  is  brought  against  the 
present  defendants  who  are  the  personal  representatives  of  the 
vendor  James  Wright,  and  are  bound  by  certain  covenants  which 
are  set  forth  upon  this  record.  The  plaintiff  declares,  that  by 
indenture  made  o^i  the  12th  of  October,  1787,  between  James 
Wright  the  testator  of  the  defendants  on  the  one  part,  and 
[  •21  ]  Thomas  Browning  the  present  plaintiff  on  the  other  part,  *in 
consideration  of  180Z.  paid,  James  Wright  fully,  clearly,  and 
absolutely  granted,  bargained,  sold,  enfeoffed,  and  confirmed  a 
certain  piece  of  land,  describing  it.  Now  these  words  "  granted, 
bargained,  sold,  enfeoffed,  and  confirmed,"  certainly  import  a 
covenant  in  law,  the  effect  and  meaning  of  which  would  be 
affected  by  the  subsequent  words  of  the  indenture.  After  the 
liabendum  to  Thomas  Browning,  his  heirs  and  assigns,  follows 
this  qualified  warranty:  ''And  the  said  James  and  his  heirs, 
the  aforesaid  piece  of  land,  &c.  to  the  said  Thomas  Browning 
and  his  heirs,  against  him  the  said  James  and  his  heirs,  shall 
and  will  warrant  and  for  ever  defend  by  these  presents."  This 
is  not  a  general  warranty  against  all  mankind,  but  against  the 
acts  of  James  Wright  and  his  heirs  only.  Then  follow  certain 
covenants  in  these  words.  "  And  the  said  James  Wright  for 
himself,  his  heirs  and  assigns,  doth  covenant  and  agree  to  and 
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vith  the  said  Thomas  Browning,  his  heirs  and  assigns  in  manner  BsowNiMa 
and  form  following,  that  is  to  say,  That  he  the  said  James  wbioht. 
Wright  for,  and  notwithstanding  any  thing  by  him  done  to  the 
contrary,  is  lawfully  and  absolutely  seised  of  the  said  piece,  &c. 
hereby  granted  of  a  good,  sure,  perfect,  lawful,  absolute,  and 
indefeasible  estate  in  fee-simple,  without  any  manner  of  condition, 
limitation,  use,  trust,  or  any  other  restraint,  matter,  or  thing 
whatsoever,  to  alter,  change,  charge,  defeat,  or  determine  the 
same."  Then  follows  the  covenant  on  which  the  present  question 
arises :  '*  And  that  he  hath  good  right,  full  power,  and  lawful 
and  absolute  authority  to  convey  and  assure  the  same  to  the  said 
Thomas  Browning,  his  heirs  and  assigns,  in  manner  aforesaid." 
After  this  comes  a  covenant  concerning  a  right  of  way,  which 
has  no  relation  to  this  case,  except  that  it  may  not  be  immaterial 
to  observe,  that  this  covenant  is  introduced  by  the  words  "  And 
the  said  James  for  himself,  his  heirs,  executors,  and  administra- 
tors, doth  further  covenant  and  agree,"  which  are  the  initiatory 
words  of  the  first  covenant,  and  which  are  not  used  at  the 
beginning  of  what  is  called  the  second  covenant.  Perhaps,  this 
may  be  considered  as  a  critical  observation  in  a  case  which  does 
not  require  it.  But  as  what  is  called  the  second  covenant  is  only 
introduced  by  the  words  ''  And  that,"  and  in  the  third  (or  what 
may  be  called  the  second)  covenant,  the  name  of  the  covenantor 
is  again  introduced  as  further  covenanting,  it  seems  to  have  been 
the  intention  of  the  parties  that  all  the  matters  which  are 
inserted  before  the  repetition  of  the  initiatory  words  should  be 
considered  as  one  covenant.  This  point,  indeed,  is  not  necessary 
to  the  decision  of  the  case.  But  even  on  the  critical  *observa-  [  *22  ] 
tion  which  I  have  suggested,  it  would  not  be  unfair  to  hold  that 
what  has  been  stated  at  the  bar  as  two  covenants,  is  in  fact  but 
one.  And  if  this  were  granted,  there  would  be  an  end  of  the 
whole  argument.  The  grantor  then  covenants  for  the  quiet 
enjoyment  of  the  grantee,  ''  without  any  manner  of  let  or 
interruption  of  the  said  James  Wright,  or  any  manner  of  person 
or  persons  claiming  under  him."  So  that  it  is  clear,  that  this 
covenant  does  not  apply  to  the  acts  of  any  persons  not  claiming 
under  James  Wright ;  and  in  this  respect  it  agrees  with  the  effect 
of  the  warranty,  and  with  the  words  in.  the  introductory  part  of 
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Bbownino    the  first  covenant.    The  last  covenant  is,  that  James  Wright, 
wbiqht.     his  heirs  and  assigns,  and  all  persons  claiming  any  estate  or 
interest  to,  from,  or  under  him   (which  tallies  with  the  war- 
ranty, and  with  the  introductory  words  to  the  first  and  last 
covenants),  would  make  such  further  assurance  as  should  be 
thought  necessary.    It  is  certainly  true,  that  the  words   of  a 
covenant  are  to  be  taken  most  strongly  against  the  covenantor ; 
but  that  must  be  qualified  by  the  observation  that  a  due  regard 
must  be  paid  to  the  intention  of  the  parties  as  collected  from  the 
whole  context  of  the  instrument.     This  transaction  is  a  purchase 
of  an  estate  of  inheritance  in  fee,  and  the  first  question  is.  What 
will  be  the  nature  and  effect  of  a  conveyance  carrying  such   a 
contract  into  execution?    If  a  man    purchase    an    estate    of 
inheritance  and  afterwards  sell  it,  it  is  to  be  understood  prima 
facie  that  he  sells  the  estate  as  he  received  it :  and  the  purchaser 
takes  the  premises  granted  by  him  with  covenants  against  his 
acts.   If  the  vendor  has  taken  by  descent,  he  covenants  against  his 
acts  and  those  of  his  ancestor  ;  and  if  by  devise,  it  is  not  unusual 
for  him  to  covenant  against  the  acts  of  the  devisor  as  well  as  his 
own.    In  fact,  he  says,  I  sell  this  land  in  the  same  plight  that 
I  received  it,  and  not  in  any  degree  made  worse  by  me.    It  was 
argued,  that  if  this  were  so,  a  man  who  has  only  an  estate  for 
life,  might  convey  an  estate  in  fee,  and  yet  not  be  liable  to  the 
purchaser.     This  seems  at  first  to  involve  a  degree  of  injustice, 
but  it  all  depends  on  the  fact,  whether  the  vendor  be  really 
putting  the  purchaser  into  the  same  situation  in  which  he  stood 
himself.    If  he  has  bought  an  estate  in  fee,  and  at  the  time  of 
the  re-sale,  has  but  an  estate  for  life,  it  must  have  been  reduced 
to  that  estate  by  his  own  act,  and  in  that  case  the  purchaser  will 
be  protected  by  the  vendor's  covenants  against  any  act  done  by 
himself.    But  if  the  defect  in  his  title  depend  upon  the  acts  of 
those  who   had  the    estate  before   him,    and  he  honestly  but 
ignorantly  proposes  to  another  person  to  stand  in  his  situation, 
[  •23  ]       neither  hardship  *or  injustice  can  ensue.    What  is  the  common 
course  of  business  in  such  a  case  ?  An  abstract  is  laid  before  the 
purchaser's  counsel ;  and  though  to  a  certain  extent  he  relies  on 
the  vendor's  covenants,  still  his  chief  attention  is  directed  to 
ascertaining  what  is  the  estate,  and  how  far  it  is  supported  by 
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the  title.    The  purchaser,  therefore,  not  being   misled  by  the    Browning 

t*. 
vendor,  makes  up  his  mind  whether  he .  shall  complete  his     weight. 

bargain  or  not,  and  if  any  doubts  arise  on  the  title,  it  rests  with 
the  vendor  to  determine  whether  he  will  satisfy  those  doubts  by 
covenants  more  or  less  extensive.  Prima  facie,  therefore,  in  the 
conveyance  of  an  estate  of  inheritance,  we  are  led  to  expect 
no  other  covenants  than  those  which  guard  against  the  acts  of 
the  vendor  and  his  heirs.  With  respect  to  the  conveyance  of 
leasehold  estates,  this  is  not  always  so,  and  there  is  an  obvious 
reason  why  this  should  not  be  so.  Some  of  the  cases  rest  on  the 
distinction  between  freehold  and  leasehold  property,  and  in  the 
casef  cited  from  that  excellent  book  the  Beports  of  Saunders, 
made  more  excellent  by  a  late  edition,  the  estate  was  leasehold. 
All  the  muniments  of  a  freehold  estate,  and  every  thing  which 
can  illustrate  the  title  is  in  possession  of  the  vendor  :  but  this  is 
seldom  the  case  with  respect  to  leaseholds.  With  regard  to 
many  estates  in  this  town,  held  under  the  Duke  of  Bedford  and 
the  Duke  of  Portland,  it  would  be  next  to  impossible  to  shew  any 
thing  but  the  lease  itself ;  the  vendors  could  not  produce  the 
muniments  of  their  estates  which  are  deposited  in  the  family 
chests  of  those  noblemen.  It  sometimes  happens,  therefore, 
that  parties  require  covenants  in  assignments  of  this  kind  of 
property  which  are  not  required  in  conveyances  of  freehold ;  such 
as  an  absolute  covenant  that  the  vendor  holds  a  valid  and 
indefeasible  lease. 

Bat  even  where  covenants  of  this  kind  are  introduced,  if  the 
words  of  the  deed  be  that  *'  he  covenants  in  manner  and  form 
aforesaid,"  the  Court  will  look  to  the  former  part  of  the  instru- 
ment in  order  to  ascertain  the  sense  in  which  the  covenant  is  to 
be  taken.  So  in  the  case  of  The  Duke  of  Northumberland  v. 
.  Errington  and  others  I  where  the  defendants  covenanted  for 
themselves  "  jointly  and  severally  in  manner  following,"  and  the 
deed  was  so  inaccurately  drawn,  that  primd  facie  some  of  the 
covenants  appeared  to  be  joint,  and  some  several,  the  Court  of 
King's  Bench  held,  that  the  general  intent  of  the  parties  was  to 
be  considered,  and  that  the  prior  words  extended  to  all  the  sub* 
sequent  covenants,  and  made  them  all  joint  and  several.    In  the 

t  Gaifu/ord  v.  GriJUh,  1  Saund.  60.       t  2  E.  E.  666,  5  T.  E.  522. 
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Bbowxino    present  ^case  then  we  have  got  thus  far.    It  is  quite  clear  with 
wbight.     respect  to  the  warranty  that  it  was  not  the  intention  of  the 
[  *24  ]       grantor  to  warrant  the  title  against  any  persons  but  himself  and 
his  heirs.    It  is  equally  clear,  that  it  was  not  his  intention  to 
covenant  for  quiet  enjoyment  against  the  acts  of  any  but  himself 
and  his  heirs :  nor  was  it  his  intention  to  make  the  covenant  for 
further  assurance  extend  to  any  other  persons.    We  find  all 
these  limited  covenants  in  an  instrument  of  purchase,  in  which 
we  should  not  expect  obligations  of  greater  extent.    Then  there 
is  one  part  of  the  instrument  which,  if  it  be  taken  as  a  substan- 
tive unconnected  covenant,  and  not  part  of  the  first  covenant, 
which,  however,  I  think  might  be  done,  raises  the  present  ques- 
tion.   It  has  been  argued,  that  this  demurrer  cannot  be  allowed 
without  laying  down  this  principle ;  that  any  special  covenant  in 
a  deed  will  restrain  all  the  general  covenants.    If  that  conse- 
quence would  necessarily  ensue,  I  admit,  that  the  demurrer  is  not 
to  be  sustained.    But  I  take  that  to  be  an  inaccurate  statement 
of  the  case.     The  question  is  not  whether  a  special  covenant  w  ill 
restrain  a  general  one,  but  whether  the  particular  covenant  on 
which  the  action  is  founded  be  general  or  special.    And  my 
opinion,  upon  considering  the  whole  deed,  is,  that  it  is  a  special 
one.    What  would  be  the  use  of  any  of  the  other  covenants  if 
this  were  general  ?    It  would  be  of  little  service  to  the  grantor  to 
insist  that  the  warranty,  and  the  covenants  for  quiet  enjoyment 
and  further  assurance  were  specially  confined  to  himself  and  his 
heirs,  if  the  grantee  were  at  liberty  to  say,  "  I  cannot  sue  you  on 
these  covenants,  but  I  have  a  cause  of  action  arising  upon  a 
general  covenant  which  supersedes  them  all."    It  appears  to  me 
from  the  words  and  context  of  the  deed,  that  in  such  case  we 
should  be  driven  to  say,  that  the  grantor  intended  at  the  same 
time  to  give  a  limited  and  an  unlimited  warranty.    The  true 
meaning,  therefore,  of  the  covenant  is,  that  the  grantor  has 
power  to  convey  and  assure  according  to  the  terms  used,  to  which 
terms  he  refers  by  the  words  "  in  manner  aforesaid ;  "  namely, 
"for,   and  notwithstanding   any  thing    by  him  done  to    the 
contrary." 

With  respect  to  the  cases  which  have  been  cited,  it  is  to  be 
observed,  that  when  a  general  principle  for  the  construction  of 
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aa.  instrument  is  once  laid  down,  the  Court  will  not  be  restrained     Bvowninq 
from  making  their  own  application  of  that  principle,  because      wbiout. 
there  are  cases  in  which  it  may  have  been  applied  in  a  different 
manner.     The    principle    being  once  acknowledged,   the    only 
^difficulty  consists  in  making  the  most  accurate  apphcation  of  it.       [  "^^s  ] 
In  Trenchard's  case,t  the  estate  on  which  the  covenants  in  ques- 
tion arose  was  granted  under  letters  patent  by  the  Grown ;  but 
those  letters  patent  are  not  stated  in  any  of  the  reports.    We 
know,  however,  that  in  grants  of  lands  by  the  Crown,  it  is  usual 
to  reserve  a  reversion,  which  reversion  the  grantee  cannot  bar. 
The  grantee  having  enjoyed  the  estate  for  a  considerable  time, 
sold  to  the  plaintiff  in  the  action,  and  entered  into  three  cove- 
nants.   First,  that  he  was  seised  in  fee :  secondly,  that  he  had 
good  power  to  convey :  and,  thirdly,  that  there  was  no  reversion 
in  the  Grown  notwithstanding  any  act  done  by  him.     The  con- 
test in  the  cause  was  to  apply  the  concluding  words  of  the  third  - 
covenant  to  the  two  prior  covenants ;  there  was  a  great  differ- 
ence of  opinion  upon  the  subject,  not  only  between  the  individual 
Judges,  but  between  the  different  Courts  before  whom  it  was 
argued;  and  the  only  ground  upon  which  I  can  suppose  that 
Court  to  have  proceeded,  which  decided  that  the  words  were  not 
connected  with  the  first  covenant,  is  this,  that  they  considered  it 
to  have  been  the  intention  of  the  parties  that  the  vendor  should 
enter  into  an  absolute  covenant  for  his  seisin  in  fee  in  all  cases 
but  one ;  namely,  that  he  should  not  be  liable  on  the  objection 
of  a  reversion  existing  in  the  Crown,  unless  that  reversion  ap- 
peared to  have  been  vested  in  the  Crown  by  his  own  acts.    The 
case  of  Johnson  v.  Proctor,  J  in  Yelverton,  proceeded  on  the  principle 
on  which  this  demurrer  may  be  decided,  viz.  that  the  covenant 
is  to  be  construed  according  to  the  intention  of  the  parties. 
There  the  grantor  having  stated  in  the  recital  that  he  was  inter- 
ested in  the  whole  of  the  premises,  when  in  fact  he  was  interested 
in  a  moiety  only,  the  Court  would  not  permit  him  to  contend 
that  a  covenant  for  quiet  enjoyment  ''  notwithstanding  any  act 
done  by  him,"  was  satisfied  by  a  compliance  with  the  mere  words 
of  that  covenant  in  a  case  where  the  grantee  had  suffered  eviction, 
not  in  consequence  of  any  act  done  by  the  grantor,  but  in  conse- 
quence of  the  badness  of  his  title.    The  recital  itself  amounted 
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Bbownixg  to  a  warranty.  Gainsforth  v.  OriffUh\  was  a  case  of  leasehold 
Wbight.  property.  The  first  covenant  there  was,  for  an  indefeasible  title, 
and  was  a  separate  and  distinct  covenant ;  and  the  second  was 
for  qoiet  enjoyment,  notwithstanding  the  assignor's  own  acts. 
He  seems,  therefore,  to  have  said,  I  not  only  covenant  for  the 
goodness  of  my  title,  but  that  you  shall  enjoy  under  that  title 
without  any  interruption  from  me.  The  nature  of  the  assur- 
ance shews  it  to  have  been  the  intent  of  the  parties  that  the 
[  *2C  ]  ^words  in  the  last  covenant  should  not  attach  upon  the  first. 
Coming  lately  from  a  court  of  equity,  I  may  be  allowed  to  refer 
to  a  case  there,  though  perhaps  not  of  the  highest  authority 
in  a  court  of  law.  It  is  the  case  of  Fielder  v.  Studley,  Gas. 
temp.  Finch,  90.  There  the  deed  contained  one  general  covenant 
for  lawful  power  to  convey,  but  all  the  other  covenants  had 
restricted  words  as  here.  The  grantee  having  sued  the  grantor 
on  the  general  covenant,  the  Court  of  Chancery  restrained 
him  from  proceeding.  Now  this  must  have  been  done  on  the 
ground  of  the  intent  of  the  parties  appearing  on  the  instrument ; 
since  that  intent,  and  the  consequent  legal  efiect  of  the  instru- 
ment, could  only  be  collected  from  the  instrument  itself,  and  not 
from  any  thing  dehors.  In  the  same  manner  the  intent  of  the 
parties  to  the  covenant  on  which  this  action  is  brought,  is  to  be 
collected  from  the  warranty,  from  the  other  covenants,  and  from 
the  primd  facie  nature  of  a  purchase  of  a  freehold  estate.  Upon 
the  whole  I  am  clearly  of  opinion,  that  this  is  not  a  covenant 
against  all  the  world,  but  that  it  is  either  part  of  the  first  cov- 
enant which  is  special,  or  if  a  substantive  covenant  must,  by 
reference  to  the  whole  context  of  the  deed,  be  considered  a  s])ecial 
covenant. 

BULLEB,  J. : 

My  lord  has  so  completely  exhausted  the  case  that  I  need  do 
little  more  than  subscribe  my  general  assent.  Some  things  are 
extremely  clear.  In  the  construction  of  agreements  and  cove- 
nants, the  intention  of  the  parties  is  principally  to  be  attended  to. 
In  conveyances  of  this  sort,  the  usage  of  the  profession  also 
deserves  considerable  attention.  According  to  the  ancient  mode 
of  conveyance,  deeds  were  confined  to  a  very  narrow  compass. 

t  1  Saond.  60. 
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The  words  *'  grant  and  enfeoff  "  amount  to  a  general  warranty  in  Bbowiiinq 
law,  and  have  the  same  force  and  effect.  The  covenants,  there-  wbioht. 
fore,  which  have  been  introduced  in  more  modem  times,  if  they 
have  any  use  besides  that  of  swallowing  a  quantity  of  parchment, 
are  intended  for  the  protection  of  the  party  conveying ;  and  are 
introduced  for  the  purpose  of  qualifying  the  general  warranty 
which  the  old  common  law  implied.  This  has  been  clearly 
settled  ever  since  Noke's  case.f  We  do  not  do  justice  to  the 
parties  unless  we  look  to  the  whole  deed,  and  infer  from  that 
their  re^  intention.  Covenants  being  intended  for  the  benefit  of 
the  party  conveying,  let  us  see  how  this  defendant  has  protected 
himself.  He  has  expressly  told  us  in  one  part  of  the  deed  that 
he  means  to  covenant  against  his  own  acts,  and  are  we  to  say, 
that  he  has  in  the  same  breath  covenanted  against  the  acts  of  all 
the  world  ?  This  would  be  highly  *inconsistent.  If  the  Court  is  [  ♦27 1 
driven  to  say  that  these  two  covenants  must  stand  together,  they 
most  do  so  by  pronouncing  judgment  on  the  words  of  this  par- 
ticular clause,  and  shutting  their  eyes  against  all  the  other  parts 
of  the  deed.  1  am  inclined  to  think  that  the  person  who  drew 
this  deed  intended  that  he  two  clauses  should  form  but  one  cove- 
nant :  but  that  not  having  strength  of  mind  sufficient  to  carry 
him  through  one  continued  sentence  of  so  great  a  length,  he 
stopped,  and  introduced  the  words  ''And  that,'*  which  have 
created  all  the  difficulty.  Strike  out  these  words  and  the  case  is 
as  clear  as  the  sun.  The  covenant  would  then  stand  thus  :  The 
grantor  covenants  that  notwithstanding  any  act  done  by  him,  he 
is  seised  of  the  estate,  and  hath  good  title  to  convey.  The  two 
clauses  are  synonymous.  Many  words  have  been  used,  though 
they  mean  but  one  thing.  The  grantor  has  said  I  have  a  good 
right  to  convey.  Take  this  to  be  against  all  the  world.  He  has 
also  qualified  the  assertion  that  he  is  seised  in  fee  by  the  expres- 
sion "  notwithstanding  any  act  by  him  done ;  "  why  say  notwith- 
standing any  act  by  him  done,  if  he  meant  to  covenant  against 
the  acts  of  all  the  world  ?  The  restriction  would  be  inconsistent. 
To  make  sense  of  the  deed,  therefore,  we  must  read  these  two 
sentences  as  one  covenant.  It  is  often  difficult  to  distinguish 
between  the  words  of  the  conveyancer,  and  those  of  the  party 
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Bbowntno    conveying.    In  this  case,  however,  I  think  it  may  fairly  be  inferred 
Wright,     that  the  grantor  intended  only  to  sell  what  he  had  bought,  leav- 

ing  it  to  the  purchaser  to  exercise  his  discretion  respecting  the 

title. 

Heath,  J. : 

I  am  of  the  same  opinion ;  and  shall  express  my  reasons  for 
that  opinion  very  shortly.  I  take  this  case  to  be  very  clear  on 
the  cdhstruction  of  the  instrument.  Where  any  sentence  con- 
tains distinct  covenants,  and  there  are  words  of  restriction  either 
in  the  prefatory  or  concluding  part,  those  words  must  be  ex- 
tended to  every  part  of  the  sentence  unless  the  intention  of  the 
parties  appear  to  require  a  contrary  construction.  This  is  laid 
down  in  1  Saund.  60.  It  therefore  behoves  the  plaintiff  to  shew 
that  it  was  the  intention  of  the  parties  that  the  restrictive  words 
in  this  case  should  not  extend  to  the  second  clause  of  the  sen- 
tence. It  is  certainly  possible  that  this  might  have  been  the 
intention.  The  purchaser  might  have  entertained  suspicions  of 
the  title,  and  might  therefore  have  required  a  general  covenant. 
But  in  order  to  ascertain  whether  this  were  so,  we  must 
examine  the  other  parts  of  the  deed  ;  and  the  other  parts  of  the 
[  28*  ]  deed  negative  that  idea.  The  second  ^clause  is  consequential  to 
the  first.  The  first  asserts,  that  the  grantor  is  seised  of  an 
estate  in  fee,  notwithstanding  any  act  done  by  him  ;  and  the 
second,  that  he  has  good  right  to  convey  the  estate  of  which  he 
is  seised. 

BooEE,  J. : 

I  have  entertained  some  doubts  upon  this  question  :  but  upon 
the  whole  of  the  argument,  I  am  now  satisfied  that  the  judgment 
of  the  Court  must  be  directed  by  the  intent  of  the  parties ;  and 
that  the  intent  sufficiently  appears.  But  as  the  case  has  been 
very  fully  discussed,  I  shall  only  add,  that  the  two  clauses  appear 
to  me  to  constitute  but  one  covenant,  and  that  the  restraining 
words  must  be  applied  as  well  to  that  member  of  the  sentence 
which  asserts  that  the  grantor  is  lawfully  seised,  as  to  that  which 
asserts  that  he  has  a  right  to  convey. 

Judgment  for  the  defendant. 
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COOK  V.  LOVELAND  and  Another,  mo. 

(2  Bos.  &  P.  31—35.)  ^^ov^9. 

The  Crown  by  letters  patent  granted  to  the  master  and  wardens  of  [  31  1 
the  corporation  of  bakers  (there  being  four  wardens),  by  themselves  and 
their  deputy  or  deputies,  full  power  to  overlook  and  correct  the  trade  of 
bakiDg.  Held,  that  the  master  and  one  warden  could  not  justify 
entering  the  house  of  a  baker  to  overlook  bread;  for  if  they  acted  as 
principals,  they  did  not  amount  to  a  majority  of  the  persons  to  whom 
the  power  was  given;  and  if  they  acted  as  deputies,  it  should  have 
appeared  that  they  were  appointed  by  the  majority. 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the 
plaintiff,  situate  in  Commerce  Bow,  Blackfriars  Boad,  in  the 
parish  of  Christchurch,  in  the  county  of  Surrey,  and  continuing 
therein  a  long  space  of  time,  to  wit,  the  space  of  one  hour,  and 
throwing  about,  pulling  about,  and  damaging  divers  loaves  of 
bread  of  the  said  plaintiff  in  his  dwelling-house,  &c. 

Pleas.  First,  Not-guilty.  Second,  As  to  the  said  breaking  and 
entering  the  said  dwelling-house  of  the  said  plaintiff,  in  the  said 
declaration  mentioned,  and  continuing  there  ten  minutes,  parcel 
of  the  said  term,  in  the  said  declaration  mentioned ;  and  as  to 
the  throwing  about  and  pulling  about  the  said  loaves  of  bread 
in  his  said  dwelling-house  in  the  said  declaration  mentioned  the 
said  Thomas  and  John  by  leave.  Sec.  actionem  non,  because  they 
say  that  the  said  plaintiff  before  and  at  the  time  when,  &c.  used 
and  exercised  the  trade  and  mystery  of  a  baker,  baking  bread 
to  be  exposed  to  sale,  and  exposed  bread  to  sale  at  his  said 
dwelling-house  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  that  the  said  dwelling-house  of  the  said  plaintiff,  wherein 
he  so  Hsed  and  exercised  the  trade  and  mystery  of  a  baker,  and 
made  bread  and  exposed  the  same  to  sale,  is  situate  within  two 
niiles  of  the  suburbs  of  the  city  of  London,  and  is  not  situate 
*  within  the  city  of  Westminster,  or  the  liberties  thereof :  And  the  [  ^32  I 
said  Thomas  and  John  further  say,  that  the  late  sovereign  Lady 
Elizabeth  Queen  of  England,  by  her  letters  patent  bearing  date 
the  26th  May,  in  the  eleventh  year  of  her  reign,  for  herself,  her 
heirs  and  successors,  ordained,  that  all  the  freemen  of  the  city 
of  London  of  the  art  or  mystery  of  bakers,  in  the  said  city  of 
London,  and  all  the  freemen  of  the  said  city,  as  well  of  the  white 
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Cook  bakers,  ae  of  the  brown  bakers,  and  all  others  occupying  or 
LoTELAND.  ufiing  within  the  said  city  or  its  suburbs,  or  any  of  them,  the 
mystery  or  art  of  baking  any  bread  of  any  sort  to  be  exposed 
to  sale  for  the  regulation  and  ordering  of  the  said  art  or  mys- 
tery, from  thence  for  ever  should  be,  by  virtue  of  the  said  letters 
patent,  a  body  corporate  and  politic,  in  deed,  fact,  and  name, 
by  the  name  of  the  master,  wardens,  and  commonalty  of  the 
mystery  of  bakers  of  London,  and  from  thence  for  ever,  should 
by  that  name  have  perpetual  succession,  sue  and  be  sued,  and 
have  a  common  seal :  And  the  said  Queen  did  by  the  said  let- 
ters patent  for  herself,  her  heirs  and  successors,  grant  to  the 
said  master,  wardens,  and  commonalty,  or  their  successors, 
that  from  thenceforth  for  ever  there  should  be  one  master  of  the 
said  mystery  and  four  guardians  thereof  to  be  chosen,  named, 
and  appointed  as  in  the  said  letters  patent  is  more  fully  set 
forth:  And  the  said  Queen  did  further  of  her  free  grace, 
certain  knowledge,  and  mere  motion,  will,  and  by  the  said  let- 
ters patent,  grant  for  herself,  her  heirs,  and  successors,  to  the 
said  master,  wardens,  and  commonalty,  and  their  successors,  that 
the  master  and  wardens  for  the  time  being,  and  their  successors 
for  ever,  should  have,  enjoy,  and  exercise  by  themselves  or  their 
sufficient  deputy  or  deputies  within  the  said  city  and  the  suburbs 
thereof,  and  in  all  other  places  within  two  miles  everywhere  round 
the  suburbs  of  the  said  city  of  London,  the  full  and  entire  over- 
looking, examination,  correction,  punishment,  and  government 
of  the  said  mystery  and  commonalty  of  freemen  of  the  said 
mystery,  and  of  all  other  freemen  of  the  said  city  of  London 
and  suburbs  thereof,  and  of  all  and  singular  other  strangers,  as 
well  within  as  without  the  said  suburbs,  using  the  art  or  mys- 
tery of  bakers,  making  and  exposing  to  sale  any  sort  of  bread 
within  the  said  city  or  the  liberties  and  suburbs  thereof,  and  of 
all  other  strangers,  of  what  sort  soever,  in  any  way  exercising 
or  using  the  art  and  mystery  of  a  baker  within  the  said  city  and 
suburbs,  or  any  of  them,  or  elsewhere,  in  any  other  place  not 
distant  more  than  two  miles  from  the  suburbs  of  the  said  city  of 
[  •ss  ]  ^London,  (the  said  Queen's  city  of  Westminster,  and  the  liberties 
thereof  only  excepted,)  according  to  their  sound  discretion  as 
by  the  said  letters  patent  now  remaining  of    record  in  his 
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Majesty's  High  Court  of  Chancery  at  Westminster,  reference  be-  Cook 
ing  thereunto  had,  may  more  fully  appear,  which  said  letters  lovelakd. 
patent  were  afterwards  and  after  the  granting  thereof  (to  wit)  on 
the  same  day  and  year  as  aforesaid  by  the  persons  to  whom  they 
were  directed,  accepted,  that  is  to  say,  at  the  parish  aforesaid,  in 
the  county  aforesaid.  And  the  said  Thomas  and  John  further 
say,  that  before,  and  at  the  time  when,  &c.  the  said  Thomas  was 
master  of  the  said  mystery,  and  that  one  Andrew  Wright  was  one 
of  the  wardens  thereof,  to  wit,  at,  &c.  And  the  said  Thomas  and 
John  further  say,  that  the  Faid  Thomas  and  the  said  Andrew 
Wright  being  such  master  and  warden  of  the  said  mystery,  and 
the  said  plaintiff  so  exercising  and  using  the  art  or  mystery  of 
a  baker  as  aforesaid,  they  the  said  Thomas  and  the  said  Andrew 
Wright  for  the  purpose  of  overlooking  the  said  plaintiff  in  his 
said  art  and  mystery  of  a  baker,  and  of  examining  whether  the 
bread  by  him  baked  and  exposed  to  sale  in  his  said  dwelling 
house  was  of  a  proper  and  sufficient  weight  according  to  law, 
and  the  said  John  as  their  servant  in  their  assistance,  and  by 
their  command,  at  the  said  time,  when,  &c.  entered  the  said 
dwelling-house  of  the  said  plaintiff,  situate  in  the  parish  and 
county  aforesaid,  in  which  he  so  used  and  exercised  his  art  and 
mystery  of  a  baker,  and  exposed  bread  so  by  him  baked  to  sale, 
and  then  and  there  took  down,  and  took  hold  of,  and  weighed 
parcel  of  the  said  bread,  so  being  there  exposed  to  sale,  as  they 
lawfully  might  for  the  cause  aforesaid,  and  in  so  doing  did  neces- 
sarily stay  and  continue  the  space  of  ten  minutes  in  the  said 
dwelling-house  as  they  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  trespasses  in  the  introductory  part  of  this  plea 
set  out.    And  this,  &c.  wherefore,  &c. 

To  this  there  was  a  general  demurrer  and  joinder. 

Runnington,  Serjt.  in  support  of  the  demurrer  : 

♦  ♦  Thirdly,  the  authority  has  not  been  strictly  pursued.  [  34  ] 
The  charter  created  one  master  and  four  wardens,  and  the 
authority  is  to  be  executed  by  the  master  and  wardens  for  the 
time  being  ''  by  themselves  or  their  sufficient  deputy  or  depu- 
ties ;"  admitting  therefore,  that  a  majority  of  five  might  have 
exercised  the  authority,  yet  the  trespass  in  this  case  being  only 
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Cook  justified  as  the  act  of  the  master,  one  of  the  wardens  and  a  third 
LoYBLAND.  person  in  their  aid,  the  justification  is  insufficient.  Nor  can 
these  persons  be  considered  as  deputies  of  the  five,  since  if  there 
was  a  deputation,  it  should  have  appeared  to  have  been  made 
by  the  concurrent  appointment  of  the  five,  or  at  least  of  the 
majority.  In  1  Bulst.  105,  where  a  writ  was  directed  to  eight 
n(yininatim,  and  seven  only  certified,  it  was  held  to  be  bad. 

Shepherd,  Serjt.  contra,  was  desired  by  the  Court  to  argue 

the  last  objection,  as  they  should  not  feel  themselves  called  upon 

to  decide  upon  the  others,  if  that  was  well  grounded.     He 

[  *35  ]       admitted  *that  where  a  power  is  granted  to  a  definite  number 

of  persons,  it  must  be  exercised  by  the  majority,  but  contended, 

.  that  the  defendants  in  this  case  acted  ministerially  as  the  agents 

.and  servants  of  the  master  and  wardens,  that  they  entered 

:the  plaintiff's  house  with  a  view  to  overlook  only,  and  that 

their  act  was  afterwards  to  be  submitted  to  the  judgment  of  the 

-majority  of  persons  to  whom  the  power  was  granted;  that  it 

might  be  collected  from  the  plea  that  they  were  only  acting  as 

deputies  of  the  others,  and  that  although  no  deputation  was 

averred,  such  omission  could  only  be  taken  advantage  of  on 

special  demurrer. 

'     But  the  Court  were  of  opinion,  that  the  omission  was  a  subject 
of  general  demurrer,  for  the  authority  was  void  if  the  de  utie 
were  not  well  appointed. 

Lord  Eldon,  Ch.  J. : 

This  declaration  calls  upon  the  defendants  to  shew  by  what 
authority  they  entered  the  plaintiff's  premises.    The  plea  refers 
to  the  letters  patent  of  incorporation,  and  asserts  that  the  defen- 
dants had  authority  in  manner  and  form  therein  described ;  that 
is,  a  right  of  overlooking  and  correcting  the  trade.    Now,  it  is 
^obvious,  that  on  a  question,  whether  bread  be  wholesome  and 
'■  sound,  persons  may  differ  in  opinion,  and  a  tradesman  is  not  to 
be  subject  to  the  judgment  of  a  single  person,  where  the  authority 
is  vested  in  several.    With  respect  to  the  right  of  exercising  that 
*  authority  by  deputy,  the  same  joint  discretion  must  be  employed 
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in  appointing  the  deputy  which  is  necessary  to  the  execution  of        Cook 

LOTBLAND. 


the  authority  itself. 
Per  Curiam  : 


Judgment  for  the  plaintiff. 


JOEY  V.   ORCHARD, 

(2  1308.  &  P.  39—42.) 

If  a  plaintiffs  attorney  preyious  to  bringing  an  action  for  a  distress 
nnder  the  warrant  of  a  magistrate,  make  out  two  papers  precisely 
similar,  purporting  to  be  demands  of  a  copy  of  the  warrant  pursuant 
to  statute  and  sign  both  for  his  client,  and  then  deUver  one  to 
defendant,  the  other  will  be  sufficient  eyidence  at  the  trial. 

Tbespass  for  taking  and  driving  away  the  plaintiff's  cattle. 
The  cause  was  tried  before  Gross,  J.  at  the  last  Summer  assizes 
for  Cornwall,  when  it  appeared  that  the  defendant  took  the  cattle 
as  a  distress  for  non-payment  of  a  poor-rate,  by  virtue  of  a  war- 
rant from  a  magistrate,  which  was  produced  and  read.  The 
counsel  for  the  defendant  then  called  on  the  plaintiff  to  prove 
a  demand  of  a  copy  of  the  warrant  pursuant  to  24  Geo.  II.  c.  44, 
8.  6,t  upon  which  a  paper  was  produced  by  a  witness,  who  swore 
that  it  was  a  copy  of  the  demand  of  the  warrant.  It  was  objected, 
however,  that  such  copy  could  not  be  read  in  evidence  without 
proof  of  notice  given  to  the  defendant  to  produce  the  original : 
in  answer  to  which,  it  was  shewn,  that  the  plaintiff's  attorney 
intending  to  deliver  a  demand  under  the  above  Act,  made  out  two 
papers  for  that  purpose  precisely  to  the  same  effect,  and  signed 
them  both  for  his  client ;  one  of  which  he  delivered  to  the  defen- 
dant, and  the  other,  which  was  the  paper  now  produced,  he  kept 
in  his  own  possession.   This  the  learned  Judge  refused  to  receive, 


t  That  section  enacts,  **that  no 
action  shall  be  brought  against  any 
constable,  headborough,  or  other 
officer,  or  against  any  person  or 
persons  acting  by  his  order  and  in 
his  aid,  for  anything  done  in  obe- 
dience ^to  any  warrant  under  the 
hand  or  seal  of  any  Justice  of  the 
Peace,  until  demand  hath  been  made 
or  left  at  the  usual  place  of  his 


abode  by  the  party  or  parties  intend 
ing  to  bring  such  action,  or  by  his, 
her,  or  their  attorney  or  agent  in 
writing,  signed  by  the  party  de- 
manding the  same,  of  the  perusal 
and  copy  of  such  warrant,  and  the 
same  hath  been  refused  or  neglected 
for  the  space  of  six  days  after  such 
demand." 


1799. 
Nov,  18. 

[39] 


538  1799.    C.  P.    2  BOS.  &  P.  89—41. 

JoBT        beeaase  no  notice  heA  been  given  to  prodace  the  demand  deliv- 
Obghabd.     ^^^  ^  ^^^  defendant,  which  he  thought  the  best  evidence; 
accordingly  he  directed  a  nonsuit. 

A  rule  nisi  having  been  obtained  upon  a  former  day  for  setting 
aside  this  nonsuit, 

Baylet/y  Serjt.  now  shewed  cause : 
[He  contended  that  the  demand  left  with  the  defendant  ought 
to  have  been  produced,  or  notice  given  to  produce  it.] 

Lens,  Serjt.  in  support  of  the  rule : 

[  ^0  ]  The  question  is,  whether  the  paper  produced  were  in  fact  a 

copy,  or  whether  it  were  not  as  much  an  original  as  that  delivered 
to  the  defendant.  The  analogy  to  be  drawn  from  the  case  of  a 
man  writing  two  letters  precisely  to  the  same  effect,  signing  both, 
and  sending  one  to  his  correspondent,  and  retaining  the  other,  is 
in  favour  of  the  plaintiff,  for  I  contend,  that  the  letter  so  retained 
would  be  of  equal  validity  with  that  which  was  sent.  Here  two 
originals  were  created,  one  of  which  was  delivered  to  the  defen- 
dant, and  the  other  was  kept  for  the  purpose  of  being  made  evi- 
dence. It  is  like  the  case  of  a  notice  to  quit,  where  a  duplicate  is 
always  admitted  as  evidence. 

Lord  Elbon,  Ch.  J. : 

With  respect  to  the  only  question  which  arose  at  nisi  prius, 
namely,  whether  this  paper  is  to  be  considered  as  a  copy  of  the 
original  notice,  or  as  a  duplicate  original,  the  strong  inclination 
of  my  opinion  is,  that  it  is  a  duplicate  original  which,  under  the 
C*4i]       circumstances  of  the  case,  afforded  evidence  *  enough  for  the 
plaintiff  to  insist  that  the  trial  should  proceed.    I  have  looked 
into  the  Act  of  Parliament  with  a  view  to  discover  a  ground  on 
which  any  distinction  may  be  founded  between  the  notice  re- 
quired by  the  first  section,  to  be  given  to  justices  of  the  peace 
previous  to  the  commencement  of  an  action  against  them,  and  the 
demand  required  by  the  sixth  section ;  but  without  success.    Un- 
less I  am  mistaken,  it  is  the  usual  course  in  actions  against 
justices  of  the  peace  to  produce  a  duplicate  original;  and  the  same 
thing  is  done  with  respect  to  notices  to  quit.    It  is  true,  that  a 
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notice  to  a  jastice  of  the  peace  need  not  be  signed  either  by  the  Jobt 
plaintiff  or  his  attorney ;  though  on  the  back  of  it  the  name  and  obcbabix 
place  of  abode  of  the  attorney  must  be  indorsed ;  but  it  must  have 
certain  specified  contents,  and  the  production  of  a  copy,  or  dupli- 
cate of  that  notice  therefore.is  not  the  very  best  evidence  to  prove 
that  the  notice  had  the  contents  specified  in  the  Act.  So  a 
duplicate  of  a  notice  to  quit  is  not  the  very  best  evidence  of  the 
contents  of  the  notice  delivered;  for  in  that  case  also  the  contents 
may  be  proved  to  a  certainty  by  the  production  of  the  notice 
itself,  and  the  supposed  duplicate  original  may  be  inaccurate. 
I  do  not  see  on  what  ground  the  distinction  between  those  cases 
and  this  can  be  supported,  the  plaintiff  having  shewn,  that  the 
paper  produced  was  signed  in  the  manner  required  by  the  Act. 
The  practice  of  allowing  duplicates  of  this  kind  to  be  given  in 
evidence,  seems  to  be  sanctioned  by  this  principle,  that  the  orig- 
inal delivered  being  in  the  hands  of  the  defendant,  it  is  in  his 
power  to  contradict  the  duplicate  original,  by  producing  the  other 
if  they  vary.  We  cannot  hold  the  paper  produced  in  this  case  to 
be  insufficient,  without  overturning  the  practice  in  actions  against 
magistrates,  and  in  cases  of  notices  to  quit,  unless  I  mistake  as  to 
what  that  practice  is — conceiving  it  to  be  as  I  have  stated,  I  think 
this  nonsuit  cannot  be  supported. 

BULLEB,  J. : 

I  am  confident  that  this  question  has  often  arisen  and  been 
decided  at  nisi  prius.  But  points  of  this  kind  pass  unnoticed 
unless  afterwards  moved  in  Court.  The  attorney  in  this  case 
made  two  copies  of  the  paper,  one  of  which  he  meant  to  deliver ; 
he  signed  both,  and  it  was  indifferent  which  of  them  he  deUvered, 
for  they  were  both  originals.  It  appears  clearly  from  the  report 
that  the  nonsuit  was  directed  on  the  ground  of  the  paper  produced 
in  evidence  being  a  copy;  but  I  think  it  clear,  that  both  the 
papers  were  originals.  With  respect  to  the  second  point,  I  agree 
with  my  brother  Bayley,  that  if  any  thing  appear  upon  the  report 
which  would  be  the  cause  of  a  nonsuit  at  the  second  trial,  the 
Court  will  take  it  into  ^consideration,  though  not  expressly  [  *42  ] 
reserved.  But  the  statute  in  question  not  being  a  penal  Act, 
the  Court  are  not  bound  to  construe   it  strictly.      I    think, 
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JoRT        therefore,  the  demand  being  signed  by  the  plaintiff's  attorney 
Orohabd.     'o^  ^^>  ^^  within  the  meaning  of  the  statute,  a  demand  signed 
by  the  plaintiff. 

Heath,  J. : 

I  am  of  the  same  opinion.  In  principle  I  cannot  distinguish 
this  case  from  that  of  a  duplicate  notice  to  quit,  which  is  received 
in  evidence. 

BooEE,  J. : 

I  confess,  that  I  cannot  make  up  my  mind  to  agree  with  my 

Lord  Chief  Justice  and  my  brothers.     The  Act  requires  this 

demand  to  be  signed.    In  the  other  cases  which  have  been 

mentioned,  both  the  notice  delivered,  and  the  duplicate  retained, 

may  be  considered  as  originals.    But  here  something  more  is  to 

be  done  beyond  the  mere  production  of  the  paper  ;  the  signature 

is  to  be  proved ;  and  how  that  is  to  be  proved,  by  shewing  that 

another  paper  was  signed  by  the  party,  I  do  not  perceive.    I 

think  that  the  plaintiff  should  have  given  notice  to  produce  the 

original  demand  before  he  could  entitle  himself  to  give  the 

counterpart  in  evidence. 

Rule  absolute. 


C.    p.    HILARY   TERM. 


1800.  KIDD  V.   EAWLINSOX. 

•^!!!lf  ^-  (2  Bob.  &  P.  59-61.) 

[  69  ]  ^0  goods  of  A.  being  taken  in  execution  and  put  up  to  sale,  B. 

became  the  purchaser  and  took  a  bill  of  sale  of  the  sheriff,  but  permitted 
A.  to  continue  in  possession ;  A.  then  executed  another  bill  of  sale  of 
the  same  goods  to  G.  a  creditor,  under  which  the  latter  took  possession ; 
whereupon  B.  brought  an  action  against  0.  for  the  goods.  Held,  that  the 
first  bill  of  sale  was  valid,  and  that  B.  was  therefore  entitled  to  reoorer.t 

Tms  was  an  action  for  money  had  and  received. 

An  execution  having  issued  against  the  goods  of  one  Ahum 

t  For  a  modem  case  in  which  the  L.  J.  Q.  B.  249,  particularly  the 

principles  of  the  common  law  as  to  opinion  of  Lord  Blackburn,  9  App. 

bills  of  sale  are  discussed,  see  Cookson  Ca.  p.  G64. — IL  C. 
T.  Swire  (1884)  9  App.  Ca.  653;  54 
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who  kept  a  public  house,  his  furniture  was  taken  and  put  up  to        ^^^i> 

sale  by  the  Sheriff  of  Surrey ;  the  plaintiff,  who  was  Abum's   rawunbon. 

brother-in-law,  but  not  a  creditor,  became  the  purchaser,  and  a 

bill  of  sale  was  made  out  to  him,  dated  13th  of  November,  1798 ; 

Abum  was  by  him  permitted  to  continue  in  possession  of  the 

goods  in  order  that  he  might  be  able  to  carry  on  his  business, 

but  being  soon  after  taken  in  execution  and  conmiitted  to  prison^ 

he  executed  a  bill  of  sale  of  them,  dated  11th  of  March,  1799| 

to  the  defendant,  to  whom  he  was  indebted  in  the  sum  of  161.  Ss. ; 

the  defendant  having  taken  possession  under  this  last  bill  of  sale, 

received  a  notice  from  the  plaintiff  not  to  dispose  of  the  goods, 

stating  his  prior  title  ;  on  the  14th  of  March  the  landlord  of  the 

premises  authorised  the  defendant  to  distrain  to  the  amount  of 

12Z.  108.  for  rent  due  from  Abum  for  two  quarters,  which  the 

defendant  accordingly  paid,  and  on  the  26th  of  the  same  month 

sold  the  goods  for  26Z.  14^.  Gd.    The  expenses  of  the  bill  of  sale 

to  the  defendant,  of  keeping  possession,  and  of  the  auction  added 

to  the  rent  advanced  by  the  defendant,  amounted  to  26Z.  4^.  6d. ; 

leaving  a  balance  of  98.  lOd. ;  this  being  deducted  from  the  debt 

due  from  Abum  to  the  defendant,  the  latter  still  remained  a 

creditor  of  the  former  for  151.  15«.  2d.    The  cause  being  tried 

before  Lord  Eldon,  Gh.  J.  at  the  Westminster  sittings  after  last 

Michaelmas   Term,   his  Lordship  put  it  to  the  jury  to  say, 

Whether  the  plaintiff  had  purchased  the  goods  with  a  view  to 

defeat  any  execution  by  any  of  the  creditors  of  Abum  ?    And  the 

jury  being  of  opinion  that  the  purchase  was  not  made  with  that 

view,  gave  him  a  verdict  for  14Z.  4«.  6d. 

Marshall,  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit :  he  contended  that  the  bill  of  sale  to  [  ^eo  ] 
*the  plaintiff  not  having  been  accomplished  and  followed  by 
possession,  was  fraudulent  and  void,  and  cited  Edwards  v. 
Harben,  2  Term  Rep.  587,  t  an:l  Bamford  v.  Baron  in  a  note 
to  that  case. 

LoBD  Eldon,  Ch.  J. : 

This  action  was  brought  to  recover  the  produce  of  the  sale 

t  1  E.  B.  648. 
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Ktdd       made  by  the  defendant  after  dedacting  the  amount  of  the  reat 
RAWLI^soN.  paid  to  the  landlord.    It  is  to  be  observed  that  the  plainti£f  was 
not  a  creditor  of  Abum,  and  did  not  buy  the  goods  as  the  means 
of  satisfying  any  debt  of  his  own ;  nor  indeed  could  he,  for  the 
sheriff  was  to  receive  the  money  produced  by  the  sale :  nor  was 
the  purchase  made  with  a  view  to  defeat  creditors,  but  out  of 
mere  kindness  to  Ahum  to  whom  the  plaintiff  was  related.    If, 
under  these  circumstances,  the  possession  of  Abum  be  sufficient 
to  make  the  bill  of  sale  fraudulent,  the  plaintiff  must  suffer  the 
legal  consequences  of  his  benevolent  disposition.    But  it  appears 
to  me  that  this  does  not  fall  within  the  principle  of  Ticyn€'s\ 
case,  and  the  other  cases  on  this  subject,  where  the  parties  stood 
in  the  relation  of  debtor  and  creditor,  and  where  their  object  was 
to  defeat  the  other  creditors.    This  seems  to  me  a  new  case ;  for 
here  the  goods  were  purchased  at  a  public  sale  by  a  person  who 
had  never  acquired  the  character  of  a  creditor,  and  were  then  lent 
to  the  original  owner  for  a  temporary  and  honest  purpose.    If 
Eidd  had  lent  money  to  Abum  to  buy  these  goods,  and  had  then 
taken  a  conveyance  of  them,  or  a  security  for  his  debt  thus  arising 
out  of  the  mere  act  of  lending  the  money;  leaving  Abum  in 
possession  of  the  goods  would  not  have  been  a  fraudulent  act. 
This  appears  from  Mr.  J.  BuUer's  Law  of  Nisi  Prius,  p.  258, 
who  after  stating  a  case  of  conveyance  which  was  holden  to  be 
fraudulent   because  the  donor  continued  in  possession,  adds» 
''  but  yet  the  donor  continuing  in  possession  is  not  in  all  cases  a 
mark  of  fraud ;  as  where  a  donee  lends  his  donor  money  to  buy 
goods,  and  at  the  same  time  takes  a  bill  of  sale  of  them  for 
securing  the  money."     It  will   be  difficult  to  distinguish  the 
transaction  in  question  from  this  case.     Indeed  a  public  buying 
of  the  sheriff  seems  to  be  more  favourable  to  the  plaintiff.    It 
appeared  to  me  at  the  trial  that  Eidd  might  be  considered  as  the 
donee  of  these  goods  lending  money  to  Abum  to  purchase  them 
through  the  medium  of  the  Sheriff,  and  taking  a  bill  of  sale  as  a 
security  for  the  money.    I  desired  the  jury  to  say  what  they 
considered  to  be  the  object  of  the  bill  of  sale;  and  they  were 
of  opinion  that  it  was  the  intention  of  the  parties  that  the  bill  of 
sale  should  be  a  security  for  the  money  advanced  to  the  Sheriff. 

t  3  Co.  Rep.  80. 
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Hbath,  J. :  KiDD 

I  see  no  reason  for  setting  aside  this  verdict.  The  *case  is  Rawlinson. 
clearly  distinguishable  from  Twyne's  case,  there  being  great  [  *^^  ] 
notoriety  in  the  whole  of  this  transaction.  Now  it  is  to  be 
observed,  that  Lord  Coke  in  Twyne's  case  recommends  that  gifts 
in  satisfaction  of  a  debt  by  one  who  is  indebted  to  others  also, 
should  be  made  in  a  public  manner  before  the  neighbours  and 
not  in  private ;  for  secrecy  is  a  mark  of  fraud.  Here  there  was 
no  fraud  or  secrecy,  and  therefore  I  think  the  consequence3 
would  be  mischievous  if  this  plaintiff's  title  were  defeated. 

BooEE,  J. : 

I  am  of  the  same  opinion. 

Marshall  took  nothing  by  his  motion. 


ENGLISH  V.   DARLEY.  isoo. 

(2  Bos.  &  P.  61—62.)  Jan^7, 

If  the  indorsee  of  a  bill  having  sued  the  acceptor  to  judgment,  and         [  61  ] 
taken  out  execution,  receive  of  him  a  sum  of  money  in  part  payment, 
and   take   his  security  for  the  remainder,  with  the  exception  of  a 
nominal  sum  only;  he  is  thereby  precluded  from  afterwards  suing  the 
indorser. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the 
indorser. 

Lord  Eldon,  Ch.  3.  before  whom  the  cause  was  tried  at  the 
Westminster  sittings  after  last  Michaelmas  Term,  nonsuited  the 
plaintiff  under  the  following  circumstances :  Payment  of  the  bill 
being  refused  when  due,  the  plaintiff  commenced  actions  against 
the  present  defendant  and  the  acceptor,  and  having  sued  the 
latter  to  judgment,  took  out  execution  thereon ;  but  although  the 
acceptor  had  sufficient  to  answer  the  execution,  the  plaintiff  at 
his  instance  received  lOOZ.  in  part  payment  of  the  bill,  and  took 
his  bond  and  warrant  of  attorney  as  a  security  for  the  payment 
of  the  remainder  by  instalments,  together  with  interest  and 
costs,  excepting  only  a  nominal  sum,  with  a  view  to  enable  him, 
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English     the  plaintiff,  to  support  actions  against  the  other  parties  to 
da^t.     ^^  bill. 

Shepherd  and  LenSy  Serjts.  now  moved  for  a  new  trial,  and 
contended  that  the  holder  of  a  bill  of  exchange  after  due  notice 
given  of  non-payment  is  entitled  to  sue  all  or  any  of  the  parties 
whose  names  are  on  the  bill ;  and  that  although  he  receive  from 
any  one  of  them  what  may  amount  to  a  satisfaction  as  against 
him,  yet  that  the  others  will  not  be  discharged  until  the  whole 
amount  of  the  bill  be  paid ;  as  in  Macdonaid  v.  Bovingtan,  4  Term 
Bep.  825,  where  the  holder  of  a  bill  having  sued  the  acceptor 
and  charged  him  in  execution,  he  was  allowed  to  sue  the  drawer 
on  the  acceptor  being  discharged  by  an  insolvent  act ;  and  in 
Hayling  v.  MulhaU,  2  Bl.  1285,  where  it  was  laid  down  that  the 
holder  after  having  discharged  one  of  the  indorsers,  whom  he 
[  *62  ]  had  taken  in  execution,  *by  a  letter  of  licence,  might  sue  a 
prior  indorser.  They  insisted  that  each  of  the  parties  to  the  bill 
was  in  the  nature  of  a  co-surety,  and  therefore  nothing  short  of 
actual  payment  by  one  of  them  could  be  considered  as  a  satisfac- 
tion in  an  action  against  any  of  the  others,  and  cited  Dyke  v. 
Mercer,  2  Show.  394. 

LoBD  Eldon,  Ch.  J. : 

It  is  very  clear  that  the  holder  of  a  bill  may  at  his  election  sue 
any  or  all  the  parties  to  it,  and  that  if  they  all  become  bankrupt, 
he  may  prove  against  the  estates  of  all,  unless  he  receive  part  of 
the  debt  from  any  one.  And  although  the  debt  be  reduced  from 
time  to  time  by  dividends,  no  part  of  the  proof  shall  be  expunged 
under  any  of  the  commissions  till  20s.  in  the  pound  have  been 
received.  As  long  as  the  holder  is  passive,  all  his  remedies 
remain ;  and  if  any  of  the  parties  be  discharged  by  the  act  of 
law,  as  by  an  insolvent  debtor's  act,  that  operation  of  law  shall 
not  prejudice  the  holder.  With  respect  to  Hayling  v.  MidhaU, 
it  may  be  observed  that  the  marginal  abstract  of  that  case  is 
incorrect;  for  it  appears  from  the  report  that  the  person  first 
sued  was  a  subsequent  indorser :  had  the  plaintiff  first  sued  a 
prior  indorser  and  discharged  him  from  execution,  it  would  have 
afforded  a  sufficient  objection  to  an  action  against  a  subsequent 
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Note. — This  case,  although  it  might  have  been  placed  in  the 
category  of  settled  law,  is  retained  as  an  early  authority  upon  the 
principle  of  release  of  the  surety  by  an  arrangement  which  gives 
time  to  the  principal.  The  more  recent  and  leading  cases  are 
OakUy  V.  Pasheller  (1836)  10  Bl.  N.  E.  548 ;  and  Overend  Gumey 
if:  Co.  V.  Oriental  Financial  Corp.  (1871)  L.  R.  7  Ch.  142,  41 
L.  J.  Ch.  342,  and  (1874)  L.  R.  7  H.  L.  348.  The  leading  and 
recent  cases,  on  the  other  hand,  showing  that  this  may  be 
avoided  by  an  express  reservation  of  the  rights  against  the 
surety,  are  Owen  v.  Homan  (1853)  4  H.  L.  C.  997;  Muir  v. 
Crawford  (1875)  L.  R.  2  H.  L.  Sc.  456 ;  and  Jones  v.  Whitaker 
(C.  A.  1887)  57  L.  T.  216.— R.  C. 

t  Co.  B.  L.  168,  172,  Ed.  4. 
B.B. — ^VOL   V  N  N 


indorser.    If  a  holder  enter  into  an  agreement  with  a  prior     Snolish 

indorser  in  the  morning  not  to  sue  him  for  a  certain  period  of      dabLey. 

time,  and  then  oblige  a  subsequent  indorser  in  the  evening  to 

pay  the  debt,  the  latter  must  immediately  resort  to  the  very 

person  for  payment  to  whom  the  holder  has  pledged  his  faith 

that  he  shall  not  be  sued.    In  the  case  Ex  parte  Smiths  Lord 

Thublow,  after  consulting  with  all  the  Judges,  was  of  opinion, 

that  the  holder  of  a  bill  by  entering  into  a  composition  with  the 

acceptor  discharged  the  indorser,  and  accordingly  ordered  the 

proof  against  the  estate  of  the  latter  to  be  expunged,  proceeding 

on  the  ground  of  the  acceptors'  liabiUty  being  varied  by  the  act 

of  the  holder.    We  all  remember  the  case  where  Mr.  Richard 

Burke  being  co-surety  for  an  annuity,  the  grantee  gave  time  to 

the  principal,  and  yet  argued  that  Mr.  Burke  was  not  relieved 

thereby,  though  the  principal  was ;  but  it  was  answered  that  the 

grantee  could  make  no  demand  upon  the  co-surety,  because  he 

must  by  so  doing  enforce  a  payment  from  the  principal  contrary 

to  the  agreement.    Here  the  plaintiff  having  taken  a  new  security 

from  the  acceptor,  has  discharged  the  defendant. 

Heath  and  Rooke,  JJ.  were  of  the  same  opinion. 

Shepherd  and  Lens  took  nothing  by  their  motion. 
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1800 

^5.      THE    KEEPEES    and    GOVEENORS    of    the    POS- 
~  SESSIONS,     &c.,     OF     HARROW     SCHOOL     v. 

ALDERTON. 

(2  Bob.  &  P.  86—88.) 

In  an  action  of  waste  on  the  statute  of  Gloucester  against  tenant  for 
years,  for  converting  three  closes  of  meadow  into  garden  ground,  if  the 
jury  give  only  one  farthing  damages  for  each  close,  the  Court  will  give 
the  defendant  leave  to  enter  up  judgment  for  himself. t 

This  was  an  action  of  waste  on  the  statute  of  Gloucester,  for 
ploughing  up  three  closes  of  meadow-land,  and  converting 
the  same  into  garden-ground,  and  building  thereupon,  to  the 
damage  of  the  plaintiffs  of  5001,    Flea,  Not  guilty. 

The  cause  was  tried  before  Heath,  J.  at  the  Westminster  sittings 
after  last  Trinity  Term,  when  the  jury  found  a  verdict  for  the  plain- 
tiff with  three  farthings  damages,  being  one  farthing  for  each  close. 

In  the  Michaelmas  Term  following,  Cockell,  Serjt.  obtained  a 
rule,  calling  on  the  plaintiff  to  shew  cause  why  the  judgment 
should  not  be  entered  up  for  the  defendant,  on  account  of  the 
smallness  of  the  damages  recovered,  on  the  principle  that  de 
minimis  non  curat  lex ;  and  cited  in  support  of  the  application 
Bro.  Abr.  tit.  Waste,  pi.  128  ;  Co.  Lit.  64,  a,  2  Inst.  806 ;  Cro. 
Car.  414,  452 ;  Finch's  Law,  lib.  1,  cap.  8,  s.  34,  adopted  8 
Black.  Com.  228 ;  Vin.  Abr.  tit.  Waste  N.  and  Buller's  N.  P.  120. 

Shepherd^  Serjt.  now  shewed  cause : 

There  are  two  species  of  waste :  that  which  consists  in  the 
abuse  of  the  thing  in  which  the  waste  is  committed,  and  the  con- 
sequent deterioration  of  its  value,  and  that  which  changes  the 
nature  of  the  thing  itself.  In  waste  of  the  first  kind,  if  the  dam- 
age be  very  small,  it  may  be  right  that  no  action  should  lie, 
because  the  deterioration  is  the  offence  of  the  waste.  But  where 
the  waste  consists  in  the  alteration  of  the  property,  that  altera- 

+  The  principle  embodied  in  this  of  the  discretion  of  the  Court  in  au 

Ciida  is  recognised  by  the  opinions  of  injunction  to  restrain  waste.     It  is 

Lord  O'Haoan  and  Lord  Blackbubn  -doubtless  a  guide  for  the  exercise  of 

in  the  House  of  Lords  in  Doherty  the  discretion  of   the  Court  as  to 

y.   Allman  (1878),  3  App.  Ca.  709,  costs   under  the   modern    rules. — 

725,  733,  as  a  guide  for  the  exercise  B.  C. 
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tion  is  the  essence  of  the  waste.  If  then  the  amoont  of  pecuniary 
damage  be  the  criterion  of  this  kind  of  waste  also,  the  distinc- 
tion will  no  longer  exist ;  for  it  will  then  be  the  deterioration  of 
value,  and  not  the  alteration  of  the  property  which  will  consti- 
tute the  waste.  It  is  clear  that  '*  if  the  tenant  convert  arable 
land  into  wood,  or  e  converso^  or  meadow  into  arable,  it  is  waste ; 
for  it  changeth  not  only  the  course  of  his  husbandry,  but  the 
evidence  of  his  property."  Co.  Lit.  58  b,  though  it  be  for 
the  advantage  of  the  lessor,  Dyer,  85  b,  Hob.  284,  2  Leon.  174, 
per  Periam,  J.  and  Owen  67.  All  the  cases  in  which  the  rule 
contended  for  has  prevailed,  have  been  cases  of  deterioration  of 
property ;  and  though  the  Court  will  not  allow  the  judgment  to 
be  entered  for  *the  plaintiff  where  the  damages  in  such  a  case  are 
small,  yet  though  the  damages  be  small  in  this  case,  where  the 
nature  of  the  property  itself  has  been  changed,  they  will  not 
deprive  the  plaintiffs  of  a  judgment  by  which  they  are  entitled  to 
recover  the  land.f  The  observation  of  Bracton,  lib.  4,  c.  18,  s. 
12,  foL  816  b,  that  **  vastum  erit  injuriosum  nisi  vastum  ita 
modicum  fuerit,  propter  quod  non  sit  inquisitio  facienda,"  seems 
to  be  confined  to  cases  of  deterioration;  for  he  is  there  only 
speaking  of  the  tenant,  who,  in  taking  **  estovers,  si  mensuram 
excedat  utendo  et  capiendo  ultra  rationabile  estoverum  suum, 
utitur  quasi  in  alieno."  It  is  also  to  be  observed,  that  where  waste 
is  found  to  have  been  committed  in  several  places,  the  plaintiff  is 
entitled  to  recover  the  thing  wasted,  notwithstanding  the  small- 
ness  of  the  damages,  14  H.  IV.  11,  b,  Bro.  Abr.  tit.  Waste,  pi.  70. 


t  By  the  statute  of  Gloucester,  6 
£d.  I.  c.  5,  if  tenant  for  life  or  years 
do  waste,  he  shall  forfeit  the  place 
waited,  and  treble  damages ;  if  a 
guardian,  he  shall  forfeit  his  ward- 
ship, and  shall  render  damages  to 
the  heir  if  the  wardship  forfeited  be 
not  sufficient  to  satisfy *the  damages. 
In  nil.  34  Ed.  III.  an  infant  having 
brought  waste  against  his  guardian, 
damages  were  found  to  the  value  of 
tA'enty-one  pence;  and  it  was  con- 
tended, that  for  the  smallness  of  the 
value  it  should  not  be  adjudged 
waste.  The  Court  upon  great  con- 
sideration awarded  ''  that  the  plain- 


tiff  should  reoover  the  wardship,  &c. 
without  damages,  because  the  ward- 
ship was  worth  more  than  the 
damages  of  the  place  wasted/'  Fitz. 
Abr.  Waste,  pi.  146.  It  does  not, 
however,  necessarily  follow  from 
this  case,  that  where  small  damages 
are  found  against  tenant  for  life  or 
years,  the  plaintiff  shall  recover  the 
place  wasted,  without  damages;  and 
indeed  it  was  laid  down  so  early  as 
Pasch.  8  Ed.  II.  that  in  such  case 
the  Court  can  never  award  one 
without  the  other,  Fitz.  Abr*  Waste, 
pi.  111. 
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[♦88] 


LoBD  Eldon,  Gh.  J. : 

I  confess,  that  when  this  application  was  first  made,  I  was  not 
aware,  that  under  the  circumstances  of  the  case  the  defendant 
was  entitled  to  demand  judgment :  but  my  brother  Heath  has 
satisfied  me  that  the  application  is  supported  by  the  current  of 
authorities.  I  do  not  indeed  see  precisely  on  what  ground  those 
decisions  have  proceeded ;  though  I  can  easily  conceive  many 
cases  in  which  it  may  be  extremely  unconscientious  for  a  plaintiff 
to  take  advantage  of  his  judgment,  where  such  small  damages 
have  been  recovered  as  in  this  case.  As,  if  the  owner  of  land 
suffier  his  tenant  to  lay  out  money  upon  the  premises,  and  then 
bring  an  action  of  waste  to  recover  possession  when  the  land  may 
have  been  improved  to  ten  times  the  original  value.  The  cases 
do  not  appear  to  authorize  the  distinction  contended  for  by  my 
brother  Shepherd.  Whether  the  waste  committed  be  by  altera- 
tion of  the  property,  or  by  deterioration,  still  the  jury,  in  estim- 
ating the  damages,  take  into  consideration  the  injury  which  the 
plaintiff  has  sustained ;  and  in  this  case  the  jury  have  estimated 
the  damage  which  these  plaintiffs  have  sustained,  by  the  altera- 
tion of  their  *property,  at  three  farthings  only.  The  courts  of 
common  law  seem  to  have  entertained  a  sort  of  equitable 
jurisdiction  in  cases  of  this  kind. 


Heath,  J. : 

This  doctrine  prevailed  as  early  as  the  time  of  Bracton,  who 
wrote  before  the  statute  of  Gloucester.  With  respect  to  the  dis- 
tinction taken,  there  is  no  reason  why  pecuniary  damages  should 
not  be  assessed  for  the  alteration  of  property  as  well  as  for  the 
deterioration.  Thus,  if  a  tenant  convert  a  furzebrake  in  which 
game  have  bred  into  arable  or  pasture,  by  which  its  real  value 
would  be  improved,  but  its  value  to  the  landlord  depreciated,  it 
would  be  the  business  of  the  jury  to  assess  damages  to  the 
landlord  thereon. 


BooEE,  J. : 
I  am  of  the  same  opinion. 


Rule  absol4ite. 
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AUDLEY  V.  DUFF.  woo. 

Feb,  10. 
(2  Bob.  &  P.  111—116.)  

Policy  on  the  Ceres  "  at  and  from  Oporto  to  Lynn,  with  liberty  to  [  HI  ] 
touch  at  any  ports  on  the  coast  of  Portugal  to  join  convoy  particularly 
at  Lisbon;  at  12  guineas  per  cent,  to  return  61.  if  she  sail  with  convoy 
from  the  coast  of  Portugal  and  arrive.''  The  Ceres  sailed  from  Oporto 
with  a  sloop  and  cutter  appointed  to  protect  the  trade  of  that  place  to 
Lisbon,  from  whence  it  was  to  proceed  with  the  Lisbon  trade  under  a 
larger  convoy  for  England.  On  the  way  from  Oporto  to  Lisbon  the 
fleet  was  dispersed  by  a  storm,  and  the  Ceres  judging  for  the  best,  run 
for  England  and  arrived.  Held  that  the  assured  was  entitled  to  a 
return  of  premium. 

Tms  was  an  action  for  retnm  of  premium.  The  policy  was 
on  the  ship  Ceres  "  at  and  from  Oporto  to  Lynn,  with  liberty  to 
touch  at  one  port  before  Lynn,  to  deliver  wines,  and  to  proceed 
and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever 
on  the  coast  of  Portugal  to  join  convoy  particularly  at  Lisbon  ;  " 
with  this  clause  on  which  the  present  question  arose,  "at  the 
premium  of  twelve  guineas  per  cent,  to  return  61.  if  the  Ceres 
sail  with  convoy  from  the  coast  of  Portugal  and  arrive." 

The  cause  was  tried  before  Lord  Eldon,  Oh.  J.  at  the  Guildhall 
Sittings  after  Michaelmas  Term,  when  the  following  circumstances 
appeared  in  evidence. — ^Lord  St.  Vincent  having  the  command 
on  the  Lisbon  station,  and  finding  himself  unable  to  afford  sep- 
arate convoys  for  England  to  all  the  ports  upon  the  coast  of 
Portugal,  directed  the  Speedy  cutter  and  King's-fisher  to  go  to 
Oporto  and  convoy  the  trade  of  that  place  from  thence  to  Lisbon, 
where  they  were  to  lie  in  the  Bay  Doyras,  without  entering 
the  port  of  ^Lisbon,  so  as  to  become  chargeable  with  the  Lisbon  [  ^112  ] 
duties.  From  that  place  the  Romulus,  Argo,  and  Alliance  were 
ordered  to  convoy  the  whole  trade  on  their  way  to  England ;  and 
off  the  Scilly  Isles  the  Romulus  was  to  leave  them,  and  pro- 
tect the  ships  bound  for  Lreland  to  their  place  of  destination. 
The  Oporto  fleet  in  proceeding  to  Lisbon  being  dispersed,  lost 
the  convoy,  and  the  Ceres  then  judging  for  the  best,  run  for 
England  and  arrived.  At  the  time  when  the  captains  of  the 
Oporto  trade  left  that  port,  they  conceived  that  they  were  to  pro- 
ceed direct  for  England,  and  did  not  learn  the  contrary  until 
they  received    their    sailing  instructions.    It  was  within  the 
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AuDLET  knowledge  of  all  parties  when  the  policy  was  under- written  that 
Duff.  ^^®  coast  of  Portugal  was  much  infested  with  privateers.  The 
counsel  for  the  defendant  contended  that  the  Ceres  never  left  the 
coast  of  Portugal  with  convoy.  The  Lord  Chief  Justice  directed 
the  jury,  that  as  the  Oporto  trade  had  put  themselves  under  the 
convoy  of  the  Speedy  cutter  and  King's-fisher  which  formed  one 
part  of  the  aggregate  convoy  for  England,  they  had  thereby 
deprived  themselves  of  all  power  of  acting  for  themselves,  and 
had  therefore  taken  their  departure  from  the  coast  of  Portugal 
with  convoy.  He  observed  that  the  liberty  given  to  the  Ceres  by 
the  policy  to  touch  at  other  ports  on  the  coast  of  Portugal,  did 
not  vary  the  inference  with  respect  to  her  being  under  convoy  for 
England  from  the  moment  that  she  received  sailing  instructions. 
A  verdict  was  found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  for  a  nonsuit. 

Accordingly  a  rule  nisi  having  been  obtained  for  that  purpose 
on  a  former  day  ; 

Shepherd  and  Bayley,  Serjts.  now  shewed  cause : 

It  appears  from  the  cases  that  a  ship  is  held  to  have  sailed  on 
her  voyage  when  she  has  quitted  her  port  of  loading.  Bond  v. 
Nutt,  Cowp.  601 ;  and  Thellusson  v.  Fergusson,  Doug.  361.  And 
if  she  sail  with  a  convoy  appointed  by  Government,  however  that 
convoy  be  constituted,  it  is  a  fulfilment  of  a  warranty  to  sail  with 
convoy.  Smith  v.  liedshaiv,  Park,  Insur.  349 ;  and  De  Garay  v. 
Claggett,  ibid.t  These  authorities  shew  that  the  Ceres  did 
depart  from  Oporto  with  convoy  for  England.  All  connection 
with  the  coast  of  Portugal  was  at  an  end  as  soon  as  she  had 
taken  her  departure  from  Oporto ;  and  though  she  was  proceed- 
ing to  the  Bay  Doyras  in  pursuance  of  her  sailing  orders  at  the 
[  *^^3  ]  time  when  the  fleet  was  dispersed,  she  was  *not  the  less  upon  her 
voyage  to  England.  Had  she  been  ordered  by  her  convoy  to 
pursue  any  other  course,  she  must  have  obeyed,  and  though  the 
course  prescribed  might  have  been  very  much  out  of  her  way, 
yet  she  would  not  have  been  guilty  of  a  deviation.  The  clause 
for  return  of  premium  on  which  this  question  arises  must  receive 

t  Vid.  et.  D'Eguino  y.  BewUke,  3      Insur.  349  a;  and  Hibbert  v.  Pigow, 
B.   B.   503,  2  H.  Bl.  551.    Park,      t6. 339. 
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one  of  three  constructions ;  Ist,  if  the  ship  sail  with  convoy  from  Aununr 
that  port  on  the  coast  of  Portugal  from  which  the  Oporto  convoy  Dijjt. 
shall  sail ;  2ndly,  if  she  sail  with  convoy  from  any  port  on  the 
coast  of  Portugal ;  and  Brdly,  if  she  sail  with  convoy  from  the 
last  port  on  the  coast  of  Portugal,  at  which  the  convoy  shall 
touch.  If  either  of  the  two  former  constructions  be  correct,  the 
plaintiffs  are  entitled  to  recover ;  and  it  is  hardly  to  be  supposed 
that  the  underwriters  when  the  policy  was  effected  contemplated 
the  third,  since  it  was  well  known  to  them  that  the  coast  of 
Portugal  was  infested  with  privateers,  and  it  was  not  therefore 
their  interest  to  allow  the  Ceres  to  go  from  Oporto  to  Lisbon 
without  convoy,  in  order  to  gain  the  return  of  premium  by 
departing  from  thence  with  convoy. 

Vaiighan  and  Lens,  Serjts.  in  support  of  the  rule  : 

It  may  be  admitted  that  when  the  Ceres  sailed  from  Oporto 
with  the  Speedy  cutter  and  King's-JUher,  she  sailed  with  convoy 
on  the  voyage  insured.  The  question  is,  whether  the  sailing 
from  Oporto  was  a  sailing  from  the  coast  of  Portugal?  That 
was  a  condition  precedent,  and  unless  strictly  complied  with  the 
plaintiff  cannot  recover.  The  underwriters  appear  to  have  had 
two  risks  in  contemplation ;  1st,  while  the  ship  was  on  the  coast 
of  Portugal,  touching  and  staying  at  the  ports  there,  until  she 
had  taken  her  final  departure  from  thence;  2ndly,  from  such 
final  departure  till  her  arrival  in  England :  and  it  was  in  con- 
sideration of  being  relieved  from  a  part  of  the  latter  risk  that  the 
premium  was  to  be  returned.  Now  though  it  may  be  allowed 
that  in  a  general  sense  the  convoy  from  Oporto  was  a  convoy  for 
England,  yet  it  may  be  also  considered  in  a  more  limited  sense, 
as  a  convoy  along  the  coast  of  Portugal :  and  it  is  very  clear  that 
the  underwriters  did  not  mean  the  proviso  for  a  return  of  pre- 
mium to  attach  until  the  Ceres  had  taken  her  departure  from  the 
coast  with  convoy  across  the  Atlantic.  A  policy  of  insurance  is 
an  instrument  in  which  matters  are  expressed  with  peculiar  con- 
ciseness. The  Court  therefore  will  be  inclined  to  give  effect  to 
every  word  employed:  but  in  this  case  the  words  ''from  the 
coast  of  Portugal "  must  be  struck  out  unless  they  be  construed 
to  mean  ''  from  the  district  of  Portugal." 


552  1800..  C.  P.    2  BOS.  &  P.  114. 

AUDLKT      Lord  Eldon,  Ch.  J. : 

r. 

Dupp.  After  all  the  consideration  which  I  have  been  able  to  bestow 

[  11*  ]       upon  this  subject,  I  remain  of  the  same  opinion  which  I  enter- 
tained at  the  trial,  and  therefore  think  that  the  case  was  properly 
decided  by  the  jury.    The  case  is  neither  more  nor  less  than  this. 
From  the  disposition  of  the  enemy's  force  it  happened  that  we 
had  many  merchant  ships  collected  in  the  various  ports  of 
Portugal.    Lord  St.  Vincent  as  commander  upon  that  station, 
was  to  provide  a  convoy  for  them  in  such  a  manner  as  he  should 
think  best.    With  respect  to  many  of  those  ships,  it  could  hardly 
be  ascertained,  at  the  time  when  the  policies  were  underwritten, 
in  what  ports  they  were ;  though  indeed  it  was  understood  that 
the  Ceres  was  at  Oporto.    The  uncertainty  therefore  under  which 
the  parties  laboured,  respecting  the  manner  in  which  the  convoy 
would  be  formed,  and  the  place  from  which  it  would  depart, 
created  the  necessity  of  employing  the  expressions  which  have 
been  introduced  into  this  policy.    The  assured  agreed  that  on 
the  ship  being  insured  from  the  port  in  which  she  then  was  to 
Lynn,  the  underwriter  should  have  12  guineas  per  cent. ;   but 
that  in  case  the  voyage  was  undertaken  with  convoy,  there  should 
be  a  return  of  61.  per  cent.    It  being  unknown  from  what  port  on 
the  coast  of  Portugal  the  convoy  would  sail,  the  clause  for  the 
return  of  premium  was  to  be  adapted  to  the  circumstances  of  the 
case.    The  departure  with  convoy  might  be  from  Oporto,  or  it 
might  be  from  some  other  place;  it  became  necessary  therefore 
to  introduce  some  expression  which  extended  to  something  more 
than  a  mere  departure  from  Oporto.    Had  the  insurance  been 
from  Portugal,  the  introduction  of  the  words,  '^  from  the  coast  of 
Portugal,"  might  have  furnished  an  argument  in  the  plaintiff's 
favour.    But  the  insurance  being  from  Oporto  which  is  a  port  on 
the  coast  of  Portugal,  it  may  be  inferred  that  the  assured  in- 
tended to  claim  a  return  of  premium,  not  only  if  the  ship 
departed  from  Oporto  with  convoy,  but  if  she  departed  with  con- 
voy from  any  port  on  the  coast  of  Portugal,  not  excluding  Oporto. 
With  respect  to  the  liberty  given  by  the  policy  to  touch  and  stay 
at  any  ports  on  the  coast  of  Portugal,  I  think  it  quite  clear  that 
when  the  ship  departed  from  Oporto  with  convoy,  that  liberty 
was  at  an  end.    It  must  be  understood  that  such  liberty  was 
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given  to  the  Cera  when  not  under  convoy ;  for  then  only  would      audlet 
she  be  in  a  situation  to  exercise  it.    Having  in  this  case  departed       duff. 
from  Oporto  with  convoy,  the  policy  must  be  considered  as  if  the 
above  mentioned  liberty  had  never  been  conceded.    The  only 
fair  interpretation  of  the  agreement  is,  that  the  ^assured  should       [  *ii5  ] 
have  the  benefit  of  the  policy,  though  she  sailed  from  Oporto 
without  convoy,  but  that  if  the  Ceres  sailed  from  Oporto,  which 
is  on  the  coast  of  Portugal,  with  convoy,  then  there  should  be  a 
return  of  premium. 

Heath,  J.  : 

This  question  is  new  in  specie  because  it  has  arisen  on  a 
transaction  which  never  happened  before.    It  had  been  usual  for 
ships  to  go  from  Oporto  to  Lisbon  to  meet  with  convoy.    But  in 
the  present  instance  it  was  thought  proper,  on  account  of  the 
number  of  privateers,  to  send  the  Speedy  cutter  and  King's- 
fisher  to   collect    the  trade.     There   are   however    established 
principles  on  which  this  case  must  be  decided.    It  has  always 
been  understood  that  provisions  for  a  departure  with  convoy 
have  relation  to  the  custom  of  trade  and  the  orders  of  Govern- 
ment, and  ought  therefore  to  receive  a    liberal   construction. 
There  are  many  instances  in  Park's   Insurance   where   ships 
having  been  warranted  to  depart  with  convoy  from  the  port  of 
London,  but  the  convoy  having  been  appointed  to  sail  from  the 
Downs,  or  from  Spithead,  reference  has  been  had  to  the  orders  of 
(jovemment,  and  the  warranties  have  been  held  to  be  fulfilled 
by  joining  convoy  at  those  places.!    It  was  contended  that  we 
should  in  effect  strike  out  some  of  the  words  of  the  policy  if*  we 
decided  in  favour  of  the  plaintiff:  but  that  argument,  if  just, 
would  apply  to  those  cases  to  which  I  have  alluded  where  ships 
have  been  warranted  to  depart  with  convoy  from  the  port  of 
London.    The  question  is,  what  was  to  be  the  terminus  a  quo? 
as  to  which  I  think  the  cases  cited  are  directly  in  point.    I  am 
clearly  of  opinion  that  the  event  has  happened  on  which  the 
contract  for  a  return  of  premium  was  to  attach,  and  if  any  doubt 
could  be  entertained  upon  the  words,  they  must  be  construed 

t  Yid.  Letkulier'8  case,  2  Salk.  443 ;  and  Gordon  y.  Aforley,  2  Str.  1265 ; 
and  Park,  Insur.  344. 
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AuDLEY      most  favourably  for  the  assured.     The    underwriters    engaged 
Duff.        ^0  return  the  premium,   and  verba  fortius  accipiuntur  contra 
proferentem. 

BooKE,  J.  : 

Since  this  rule  was  first  moved  for  I  have  entertained  some 
doubts  upon  the  subject,  but  am  now  satisfied  that  the  verdict 
is  right.  The  premium  was  given  on  a  war  risk:  the  Ceres 
therefore  was  at  liberty  either  to  touch  and  stay  at  any  of  the 
ports  of  Portugal,  with  a  view  to  obtain  convoy,  or  to  sail  direct 
for  England  without  convoy ;  but  if  she  obtained  convoy  then  a 
part  of  the  premium  was  to  be  returned.  Now  in  this  case  there 
[  *116  ]  ^^8  A  convoy  appointed  by  relays  to  protect  the  trade  to  England ; 
and  *the  Captain  of  the  Ceres  having  sailed  with  that  convoy 
with  a  honafde  intention  to  proceed  for  England,  the  proviso  for 
a  return  of  premium  has  been  compUed  with.  Had  the  ship  been 
warranted  to  depart  with  convoy,  she  would  have  been  under  the 
necessity  of  leaving  Oporto  with  the  Speedy  cutter  and  the  King's- 
fisher :  and  her  so  doing  would  have  amounted  to  a  fulfibnent 
of  the  warranty.  It  is  true  that  the  policy  is  made  by  the  broker 
of  the  assured ;  but  the  undertaking  to  return  the  premium  is 
the  undertaking   of  the    underwriters,  and  must  therefore  be 

construed  most  strongly  against  them. 

Rule  discharged. 


\m.        w.   MAINWAEING,    G.   B.    MAINWAEING,    and 
^—'  T.  CHATTEEIS  v.  NEWMAN. 

[  120  ]  (2  Bob.  &  P.  120-125.) 

A.  makes  a  promissory  note  in  favour  of  A.,  B.,  and  C.  The  note  is 
indorsed  by  them  to  C,  £.,  and  F.,  who,  as  holders,  bring  an  action 
upon  the  note  against  B.  as  an  indorser.  The  action  will  not  lie ;  nor 
can  it  be  made  good  by  any  amendment  in  respect  of  parties.t 

The  declaration  in  this  case  stated  '^  that  one  James  Brander, 
on  &c.  at  &c.  made  his  certain  note  in  writing  commonly 
called  a  promissory  note,  his  own  proper  handwriting  being 
thereunto  subscribed  bearing  date  the  same  day  and  year  afore- 

t  See  Bills  of  Exchange  Act,  1882,  s.  61. 
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said  and  then  and  there  delivered  the  said  note  so  subscribed  to 
the  said  William  Newman  and  one  James  Brander  and  one 
Thomas  Chatteris  carrying  on  trade  together  in  partnership 
under  the  name  style  and  firm  of  Newman  Brander  &  Chatteris 
by  which  said  note  the  said  James  Brander  two  months  after 
date  promised  to  pay  to  the  order  of  the  said  William  Newman 
James  Brander  and  Thomas  Chatteris  by  the  names  and  descrip- 
tion of  Messrs.  Newman  Brander  &  Chatteris  2,800Z.  value  in 
account.  And  the  said  William  Newman  James  Brander  and 
Thomas  Chatteris  to  whose  order  the  payment  of  the  said  sum 
of  money  in  the  said  note  contained  was  *thereby  appointed  to 
be  made  afterwards  and  before  the  payment  of  the  said  sum  of 
money  in  the  said  note  contained  or  any  part  thereof  and  before 
the  time  thereby  appointed  for  such  payment  to  wit  on  &c.  at 
&e.  indorsed  the  said  note,  the  hand-writing  of  one  of  them  on 
their  joint  and  partnership  account  and  in  their  joint  and 
partnership  name  style  and  firm  of  Newman  Brander  &  Chatteris, 
being  thereunto  subscribed  and  by  that  indorsement  appointed 
the  contents  of  the  said  note  to  be  paid  to  the  said  William 
Mainwaring  George  Boulton  Mainwaring  and  Thomas  Chatteris, 
and  then  and  there  delivered  the  said  note  so  indorsed  to  the 
said  William  Mainwaring  George  Boulton  Mainwaring  and 
Thomas  Chatteris  of  which  said  indorsement  so  made  upon  the 
said  note  as  aforesaid  the  said  James  Brander  afterwards  to  wit 
on  &c.  at  &c.  had  notice.  And  the  said  WilUam  Mainwaring 
George  Boulton  Mainwaring  and  Thomas  Chatteris  aver  that 
afterwards  and  when  the  said  note  became  due  and  payable  (to 
wit)  on  &c.  at  &c.  they  the  said  William  Mainwaring  George 
Boulton  Mainwaring  and  Thomas  Chatteris  shewed  and  presented 
the  said  note  so  indorsed  as  aforesaid  to  the  said  James  Brander 
for  his  payment  of  the  said  sum  of  money  therein  contained  and 
then  and  there  required  him  to  pay  the  same.  But  the  said 
James  Brander  did  not  then  or  at  any  time  whatsoever  pay  the 
said  sum  of  money  in  the  said  note  mentioned  or  any  part 
thereof  but  then  and  there  wholly  refused  so  to  do  of  all  which 
premises  the  said  William  Newman  James  Brander  and  Thomas 
Chatteris  afterwards  to  wit  on  &c.  at  &c.  had  notice.  By  reason 
of  all  which  premises  and  by  force  of  the  statute  in  that  case 
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Main- 
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r. 
Newman. 


[  ♦122  ] 


made  and  provided  the  said  William  Newman  became  liable  to 
pay  the  said  William  Main  waring  George  Boulton  Mainwaring 
and  Thomas  Chatteris  the  said  sum  of  money  in  the  said  note 
mentioned  and  being  so  liable  the  said  William  Newman  in 
consideration  thereof  afterwards  to  wit  on  &c.  at  &c.  undertook 
and  to  tfie  said  William  Mainwaring  George  Boulton  Mainwar- 
ing and  Thomas  Chatteris  then  and  there  faithfully  promised  to 
pay  to  them  the  said  sum  of  money  in  the  said  note  mentioned 
when  he  the  said  William  Newman  should  be  thereunto  after- 
wards requested."  There  were  also  counts  in  indebitatus 
assumpsit  for  money  had  and  received,  money  paid,  and  money 
lent,  and  on  an  account  stated,  in  each  of  which  William  Newman 

m 

was  stated  to  be  indebted  to  William  Mainwaring,  George 
Boulton  Mainwaring,  and  Thomas  Chatteris,  and  in  consideration 
thereof,  to  have  promised  to  pay  to  them  7,000Z.  These  counts 
were  followed  by  the  common  *  breach  that  William  Newman 
had  not  paid  to  the  said  William  Mainwaring,  George  Boulton 
Mainwaring,  and  Thomas  Chatteris,  or  either  of  them,  &c. 

Pleas.  1st,  Non  assumpsit.  2dly,  ''  That  the  said  Thomas 
Chatteris,  one  of  the  said  payees  and  indorsers  of  the  said  pro- 
missory note  in  the  first  count  of  the  said  declaration  mentioned, 
is  one  and  the  same  person  with  the  said  Thomas  Chatteris  one 
of  the  said  plaintiffs,  and  not  other  or  different,  and  that  the 
said  several  promises  and  undertakings  in  the  said  declaration 
mentioned  were,  and  each  of  them  was,  made  by  the  said 
William  Newman  together  with  the  said  Thomas  Chatteris, 
jointly,  and  not  by  him  the  said  William  Newman  separately 
from  and  without  the  said  Thomas  Chatteris,  to  wit,  &c.  And 
this,  &c.    Wherefore,'*  &c. 

To  this  second  plea  there  was  a  special  demurrer  assigning  for 
causes  ''  that  the  said  William  Newman  hath  not  in  or  by  that 
plea  traversed  or  denied  the  making  by  him  the  said  William 
Newman  of  the  said  promises  or  undertakings  in  the  said 
declaration  mentioned,  nor  hath  he  thereby  confessed  and  suffi- 
ciently avoided  the  same.  And  also  for  that  the  said  William 
Newman  hath  thereby  attempted  to  plead  in  bar  of  the  actions  of 
the  said  William  Mainwaring,  George  Boulton  Mainwaring,  and 
Thomas  Chatteris,  matters  which  ought  to  have  been  pleaded,  if 
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at  all,  in  abatement  of  the  original  writ  of  the  said  William 
Mainwaring,  George  Boulton  Mainwaring,  and  Thomas  Chatteris, 
and  not  in  bar  of  the  said  action.  And  also  for  that  the  same 
plea  doth  not  mention  bat  wholly  omits  the  said  James  Brander 
the  other  payee  and  indorser  in  the  first  count  of  the  said 
declaration  mentioned  of  the  said  promissory  note  therein 
mentioned.  And  also  *  for  that  the  matters  contained  in  the 
same  plea  are  wholly  immaterial  and  contain  no  answers  to  the 
said  declaration  of  the  said  William  Main  waring,  George  Boulton 
Mainwaring,  and  Thomas  Chatteris,  and  that  the  same  is  in 
other  respects  evasive,  argumentative,  and  informal." 

[The  case  was  argued  by  Lena^   Serjt.   in   support  of  the 
demurrer,  and  by  Heywood,  Serjt.  contra. 

Lord  Eldon,  Ch.  J.  on  a  subsequent  day  said : 

The  present  opinion  of  the  Court  is,  that  the  defendant  must 
have  judgment.  Indeed  it  appears  to  me  that  the  subject  of  the 
present  plea  could  not  have  been  pleaded  in  abatement ;  because 
a  plea  in  abatement  ought  to  give  a  better  writ,  not  to  shew  that 
the  plaintiff  can  have  no  action  at  all.  Certainly  the  case  is  of 
great  importance,  and  it  has  not  been  without  some  hesitation 
that  I  have  been  able  to  come  to  a  decision  upon  it.  The  facts 
of  the  case  are  these ;  a  man  of  the  name  of  Brander  makes  a 
promissory  note  to  three  persons,  namely  to  Newman,  to  him- 
self Brander,  and  to  Thomas  Chatteris.  This  note  is  indorsed 
to  William  Mainwaring,  George  Boulton  Mainwaring,  and 
Thomas  Chatteris,  who  are  clearly  the  persons  appearing  on  this 
record  as  plaintiffs.  The  effect  of  a  judgment  for  the  defendant 
will  be,  that  if  a  man  make  a  note  to  himself  and  others  carrying 
on  business  under  a  particular  firm,  and  that  partnership  be 
dissolved,  the  promissory  note  can  neither  be  put  in  suit  as  such, 
nor  enforced  as  an  equitable  agreement,  because  on  a  promissory 
note  stamp.  Considering  therefore  the  quantity  of  circulating 
paper  in  this  country  standing  under  the  same  circumstances 
with  the  note  in  question,  the  consequences  of  such  a  decision 
may  be  highly  injurious.  However  the  case  of  Moffatt  v.  Van 
Milling  en\  cited  by  my  brother  Hey  wood  is  unanswerable. 

t  E.  27  a.  m.  B.  E. 
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r. 
Newman, 
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The  case  stood  over  till  this  day,  when  the  Court  observed 
that  if  any  inconvenience  should  result  from  a  judgment  in 
favour  of  the  defendant  it  was  for  the  Legislature  to  interfere, 
but  that  the  defendant  was  entitled  to  judgment. 

Judgment  for  the  defendant 


C.   p.   EASTER    TERM. 


1800. 
[130] 


SHIELEY   V.   SANKEY    and    Others,    Executors  of 

COLLINGWOOD. 

(2  Bos.  &  P.  130—131.) 

An  action  will  not  lie  on  a  promissory  noto  given  in  payment  of  a 
wager  on  the  amount  of  the  hop  dutie8.t 

This  was  an  action  on  a  promissory  note  for  167?.  10«.  dated 
the  12th  July,  1793. 

The  cause  was  tried  before  Hotham,  B.,  at  the  last  Spring 
assizes  for  Kent,  when  it  was  proved  that  in  August,  1792,  the 
plaintiff  and  the  defendants'  testator  laid  a  wager  on  the 
amount  of  the  hop  duties  for  that  year ;  that  the  event  proving 
favourable  to  the  plaintiff,  the  defendants'  testator  gave  him  the 
promissory  note  in  question  for  the  amount  of  the  wager. 

At  the  trial  it  was  objected,  that  since  it  was  established  by 
the  case  of  Atherfold  v.  Beard,  2  Term  Rep.  610,  t  that  wagers  on 
the  amount  of  the  hop-duties,  or  of  any  other  branch  of  the 
public  revenue,  were  illegal,  and  no  action  could  be  maintained 
upon  them,  therefore  the  present  plaintiff  could  not  maintain  an 
action  on  this  note,  the  consideration  of  which  was  a  wager  upon 
the  amount  of  the  hop-duties. 

The  learned  Judge,  being  of  that  opinion,  nonsuited  the 
plaintiff. 

Bayley,  Serj.  on  a  former  day  moved  to  set  aside  that  non- 
suit, and  contended   that  this  case    was  distinguishable  from 

t  See  now  the  Gaming  Act,  1 892  (55  Yict.  c.  9.)  t  1  R.  B.  556. 
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Aiherfold,  v.  Beard  ;  first  because  the  note  was  not  given  until      Shiblxt 
the  growth  of  the  hops  was  complete,  consequently  it  was  not      sanket. 
possible  for  either  party  to  affect  the  amount  of  the  duties  with  a 
view  to  his  own  interest  ;  secondly,  that  as  the  question  respec- 
ting *the  amount  of  the  duties  was  admitted  by  the  note  to  be  in       [  *131  ] 
favour  of  the  plaintiff,  no  discussion  of  that  question  need  now 
take  place,  and  therefore  no  inconvenience  could  arise  to   the 
pnbUc.    He  urged  that  this  note  stood  on  a  different  footing 
from  notes  given  on  smuggling  or  other  illegal  transactions  of 
that  kind,  since  the  wager  which  was  the  consideration  of  it,  was 
neither  illegal  or  immoral  in  itself,  though  the  Court  had  refused 
to  enforce  it  on  account  of  public  inconvenience. 

The  Court  said,  they  would  look  into  the  case  of  Aiherfold  v. 
Beard  before  they  granted  a  rule  nm,  and  on  this  day, 

LoBD  Eldon,  Ch.  J.,  said  : 

We  can  discover  no  difference  between  this  case  and  that  of 
Aiherfold  v.  Beard.  There  also  the  discussion  respecting  the 
amount  of  the  hop-duties  was  shut  out ;  for  the  plaintiff  gave  in 
evidence  the  admission  of  the  defendant  that  he  had  lost  his 
wager,  and  upon  that  evidence  obtained  a  verdict.  What 
difference  then  is  there  between  the  two  cases  ? 

Bayley,  Serjt.  took  nothing  by  his  motion. 


PEICE  V.   MESSENGEE  and  Another.  isco. 

(2  Bob.  &  P.  15&—163.)  -^^V  24. 

If  an  officer  seize  goods  in  obedience  to  the  warrant  of  a  magistrate,  f  138  1 
whether  that  warrant  be  legal  or  not,  he  cannot  be  sued  without  a 
previous  demand  of  a  copy  and  perusal  of  the  warrant  according  to  24 
Geo.  n.  c.  44.  If  the  warrant  be  to  seize  "stolen  goods,"  and  the 
officer  seize  goods  which  turn  out  not  to  have  been  stolen,  he  is  still 
within  the  protection  of  24  Geo.  11.  c.  44.t 

Trespass  for  seizing  and  taking  a  quantity  of  moist  sugar  and 
a  quantity  of  tea  and  nails  of  the  plaintiff,  and  for  assaulting 

t  The  question  arises  on  s.  6  of  the      obedience  to  the  warrant,  is  still  in 
statute  which,  so  far  as  relates  to      force. — B.  0. 
actions  against  the  officers  acting  in 
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PBicE  and  imprisoning  his  person,  and  for  canying  the  plaintiff, 
HK8S£KaEB.  together  with  the  above  goods,  before  a  justice  of  the  peace, 
under  colour  and  pretext  that  part  of  the  said  goods,  to  wit,  the 
sugar  had  been  before  then  feloniously  stolen  from  some  ship  in 
the  Thames,  and  had  been  found  concealed  in  certain  premises 
of  the  plaintiff  in  which  he  carried  on  his  trade  and  business  of 
a  grocer.  There  was  a  second  count  for  assaulting  and  im- 
prisoning the  plaintiff  generally,  and  a  third  for  seizing  and 
taking  awdy  his  goods, 
f  159 1  The  defendants  pleaded  not  guilty  as  to  all  but  taking  away 

the  tea  a;nd  nails,  as  to  which  they  suffered  judgment  by  default. 
This  cause  came  on  before  Lord  Eldon,  Ch.  J.  as  well  to  try 
the  issue  joined,  as  to  assess  damages  upon  the  judgment  by 
default  at  the  Westminster  sittings  after  last  Hilary  Term.  The 
evidence  was  in  substance  as  follows :  The  plaintiff  was  a  grocer 
living  on  the  Surrey  side  of  Westminster  bridge,  and  the 
defendants  two  constables  of  one  of  the  police  offices  in 
Westminster.  On  the  2nd  of  April,  1799,  an  information  was 
exhibited  against  the  plaintiff  at  the  police-office,  upon  which 
the  following  warrant  was  granted.  "  Surrey  and  Middlesex  to 
wit.  To  all  constables  and  other  His  Majesty's  officers  of  the 
peace  whom  these  may  concern.  Whereas  complaint  upon  oath 
hath  been  this  day  made  unto  me  one  of  His  Majesty's  justices 
of  the  peace  for  the  said  counties  by  Henry  Nash  that  there  was 
lately  stolen  from  some  ship  or  vessel  lying  in  the  river  Thames 
a  quantity  of  sugar  and  that  there  is  just  cause  to  suspect  that 
the  said  stolen  goods  are  knowingly  concealed  or  deposited  in  the 
shop  warehouses  out-houses  yard  or  premises  belonging  to  and 
occupied  by  Price  &  Go.  situate  the  second  house  in  Goad's  Bow 
on  the  Surrey  side  of  Westminster  bridge  nearly  opposite  to 
Astley's  theatre,  these  are  therefore  to  require  you  forthwith  to 
make  diligent  search  in  the  day  time  in  the  said  premises  for 
the  said  stolen  goods  and  if  you  find  the  same  or  any  part  thereof 
that  then  you  secure  the  said  goods,  and  bring  the  person  or 
persons  in  whose  custody  you  find  the  same  before  me  or  some 
other  of  His  Majesty's  justices  of  the  peace  to  be  examined  and 
dealt  with  according  to  law.  Given  under  my  hand  and  seal  the 
2nd  day  of  April,  1799,  P.  Golquhoun."    On  the  same  day  on 
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which  the  warrant  issued  the  defendants  went  to  the  plaintiffs       Price 

house,  and  finding  some  sugar  of  a  particular  quality  selling  messenoeb. 

under  prime  cost,  and  a  bag  of  nails  and  two  parcels  of  tea 

of  which  no  satisfactory  account  was  given,  sent  to  the  office 

requesting  instructions  for  their  conduct    respecting   the   tea 

and  nails  which  were  not  mentioned  in  the  warrant ;  upon 

which  they  were  ordered  by  the  magistrate  to  bring  the  sugar, 

tea,  and  nails  to  the  office.    This  they  accordingly  did,   and 

at  the  same  time  carried  the  plaintiff  before  the  magistrate, 

who  discharged  him  for  that  day,  but  desired  him  to  attend 

the  next  morning.     The  plaintiff  having    attended    the    next 

morning,   and  no  sufficient    evidence    having    been    produced 

against  him,  he  was  discharged  altogether,  and  his  property 

was  afterwards  restored.    It  was  proved  that  the  defendants 

had    conducted    themselves    with    great    civility    towards    the 

plaintiff.      Lord  Eldon    directed  the  jury  that    the    warrant 

*was  no  justification  as  to  any  thing  but  the  assault,  imprison-      [  »i60  ] 

ment,  and  taking  the  sugar,  and  that  the  verbal  orders  of  the 

magistrate  under  which  the  defendants  seized  the  tea  and  nails 

would  not  avail  them.    For  the  plaintiff,  however,  it  was  insisted 

that  even  the  assault,  imprisonment,  and  taking  the  sugar  under 

the  circumstances  of  the  case,  were  not  justified  by  the  warrant : 

on  the  other  hand,  it  was  contended  that  they  were  justified  by 

the  warrant  which  was  granted  by  virtue  of  the  Bum-boat  Act ;  f 

and  that  at  all  events  a  copy  of  the  warrant  should  have  been 

demanded,  pursuant  to  24  Geo.  II.  c.  44.    His  Lordship  having 

desired  the  jury  to  distinguish  the  damages  incurred  by  the 

seizure  of  the  tea  and  nails,  from  those  incurred  by  the  assault. 


t  2  Gteo.  m.  c.  28,  B.  7,  which 
enacts,  that  it  shall  be  lawful  for  any 
justioe  of  the  peace,  upon  informa- 
tion on  oath,  that  there  is  cause  to 
suspect  that  any  merchandizes,  &c. 
(suspected  to  haye  been  stolen  or 
unlawfully  come  by,  or  taken  from 
some  ship  or  yessel  in  the  river 
Thames)  are  concealed  in  any  dwell- 
ing-house, warehouse,  &c.  by  war- 
rant under  his  hand  and  seal,  to 
cause  every  such  dwelling-house,  &o. 

B.R. — VOL.   V. 


to  be  searched  in  the  day  time ;  and 
if  any  such  merchandizes,  &c.  shall 
be  found  therein,  to  cause  the  same 
to  be  deposited  in  some  place  of 
safety,  and  also  to  cause  the  person 
in  whose  house,  &o,  the  same  shall  be 
found,  to  be  brought  before  him; 
and  if  such  person  shall  not  give  a 
satisfactory  aoooimt  how  he  came  by 
the  same,  he  shall  be  adjudged  guilty 
of  a  misdemeanor. 

0  0 
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Pbicb       imprisonment  and  seizure  of  the  sugar,  a  verdict  was  found  of 
MBssBKaEB    ^OL  for  the  former,  and  70/.  for  the  latter. 

A  rule  having  been  moved  for,  calling  on  the  plaintiff  to  shew 
cause  why  this  verdict  should  not  be  set  aside,  it  was  granted  as 
to  the  70!.  the  Court  intimating  an  opinion  that  as  to  the  801. 
the  verdict  could  not  be  disturbed. 

Shepherd  and  Best,  Serjts.  now  shewed  cause : 

The  main  objection  to  the  plaintiff's  recovery  is,  that  no 
demand  was  made  of  a  copy  of  the  warrant  under  which  the 
defendants  acted,  pursuant  to  24  G.  II.  c.  44.  But  no  officer 
can  avail  himself  of  that  objection,  unless  he  shew  that  be  has 
acted  in  obedience  to  the  warrant  of  a  magistrate,  per  Lord 
Mansfield,  Dawson  or  Lawson  v.  Clarke,  cited  8  Bur.  1767; 
whereas  in  this  case  the  defendants  exceeded  the  authority 
delegated  to  them  by  the  magistrate.  Where  the  warrant  itself 
authorises  others  to  act  in  a  matter  not  within  the  jurisdiction 
of  the  magistrate,  he  is  personally  responsible;  but  where  an 
officer  exceeds  his  authority,  the  magistrate  who  gave  that 
authority  is  not  liable  for  such  excess.  Here  the  warrant  was 
to  seize  stolen  sugar,  and  the  officers  were  bound  at  their  peril 
to  seize  stolen  sugar  or  none  at  all.  In  the  case  of  Boote  v. 
Cooper,  cited  1  T.  R.  585,  t  where  the  warrant  was  to  enter  and 
search  for  concealed  goods,  it  was  rightly  held  that  the  officer 
was  justified  in  entering  and  searching,  though  no  concealed 
[  ♦161  ]  *goods  were  found,  that  being  no  excess  of  authority ;  but  in 
Entixik  V.  Carrington,  2  Wils.  286,  Db  Grey,  Ch.  J.  seems  to 
have  considered  that  an  officer  who,  imder  a  warrant  to  search 
for  stolen  goods,  should  seize  the  goods  of  the  owner  of  the 
house,  would  not  be  within  the  protection  of  the  24  Geo.  11. 
c.  44.  Supposing  the  warrant  itself  to  be  legal,  still  the 
defendants  have  not  executed  it  according  to  its  true  spirit; 
for  they  were  not  to  decide  wantonly  that  any  sugar  found  in 
the  plaintiff's  house  was  stolen  sugar,  but  to  exercise  a  sound 
discretion.  Now  the  sugar  seized  by  the  defendants  appears 
to  have  been  exposed  in  a  situation  in  which  no  man  would 
place  goods  subject  to  seizure.    Though  the  warrant  speaks  of 

t  Beported  ^  t^sp.  Gas.  135,  by  the  name  of  Cooper  y.  Booth,  in  error  in  E.B. 
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sngar  deposited  or  concealed,  vet  the  word  "  deposited,"  when       pbick 
applied  to  stolen  goods,  must  mean  deposited  for  the  purpose   mes3knoeb. 
of  concealment;  especially  as  it  is  connected  with  the  word 
**  concealed." 

CockeU,  and  Bayley,  Serjts.  contrd : 

If  the  officers  acted  in  obedience  to  the  warrant,  it  is  altogether 
immaterial  whether  the  warrant  were  legal  or  illegal;  for  if  legal 
the  officers  and  the  magistrate  are  both  justified ;  if  illegal  the 
magistrate  alone  is  responsible.  It  would  be  highly  dangerous 
to  allow  the  officer  to  exercise  his  judgment  whether  the  warrant 
directed  to  him  by  the  magistrate  were  good  or  not ;  it  is  his 
duty  to  obey.  The  warrant  in  this  case  only  asserted  that  there 
was  stolen  sugar  in  the  plaintifiTs  house,  and  ordered  the  officers 
to  seize  it ;  now  it  was  impossible  for  them  to  ascertain  whether 
the  sugar  they  found  was  stolen  or  not,  or  how  much  of  it  was 
in  that  predicament. 

LoBD  Eldon,  Ch.  J. : 

The  groimd  upon  which  I  have  formed  my  opinion  in  this 
case  may  be  stated  in  a  very  few  words.  The  public  interest 
requires  that  officers  who  really  act  in  obedience  to  the  warrant 
of  a  magistrate  should  be  protected.  In  such  cases,  therefore, 
the  law  has  provided  that  the  remedy  of  the  party  grieved  shall 
be  confined  to  the  magistrate,  as  well  where  he  has  granted  a 
warrant  without  having  jurisdiction,  as  where  the  warrant  which 
he  has  granted  is  improper.  The  statute  provides  that  no  action 
shall  be  brought  against  an  officer  for  any  thing  done  in  obedience 
to  any  warrant  of  any  justice  of  the  peace,  unless  a  demand  hath 
been  made  of  a  copy  and  perusal  of  the  warrant ;  and  in  that 
case,  after  compliance  with  such  demand,  any  action  shall  be 
brought  against  such  officer  for  any  such  cause  as  aforesaid, 
without  making  the  justice  a  defendant,  a  verdict  shall  be  given 
for  the  defendant,  ''notwithstanding  any  defect  of  jurisdiction 
in  such  justice ;  "  and  if  such  action  be  brought  jointly  against 
such  justice,  and  *also  against  such  officer,  on  proof  of  such  [*:62] 
warrant,  the  jury  shall  find  for  the  officer  "  notwithstanding  any 
such  defect  of  jurisdiction  as  aforesaid."    The  Act  therefore 

0  0  2 
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Pbicb  takes  it  for  granted,  that  an  oflBcer  may  be  said  to  act  in 
MBS8BNGER.  obediencc  to  the  warrant  of  a  justice  of  the  peace,  though  such 
justice  had  no  jurisdiction,  and  though  the  warrant  be  an 
absolute  nullity.  For  it  is  as  much  a  defect  of  jurisdiction, 
if  the  justice  grant  an  improper  warrant  in  a  case  over  which  he 
has  jurisdiction,  as  if  he  had  no  jurisdiction  over  the  case  at  all. 
The  only  question  therefore  is.  Whether  the  act  of  the  officer 
were  done  in  obedience  to  any  warrant  of  any  justice  of  the 
peace  ?  And  considering  the  nature  of  the  protection  intended 
to  be  given  to  officers  by  this  act,  I  think  it  reasonable  to  say 
that  the  defendants  in  this  case  acted  in  obedience  to  the  warrant 
within  the  meaning  of  the  Legislature.  If  this  be  so,  it  is 
sufficient  for  the  defendant  to  say  that  no  demand  of  a  perusal 
and  copy  of  the  warrant  was  made,  whether  that  warrant  on 
production  would  have  afforded  a  defence  or  not.  It  was  not 
agreed  by  the  plaintiff's  counsel  whether  the  warrant  itself  were 
legal  or  illegal.  Now  suppose  it  to  have  been  legal :  the  officer 
acted  with  as  much  precision  in  the  execution  of  the  warrant 
as  the  justice  in  granting  it.  If  the  information  given  to  the 
latter  was  insufficient  to  enable  him  to  describe  the  goods  with 
certainty,  the  former  was  unable  to  ascertain  with  certainty  what 
goods  he  was  directed  to  seize.  Then  suppose  the  warrant  to 
have  been  illegal,  it  was  not  competent  to  the  defendant  to  judge 
of  its  legality.  If  he  executed  it  in  the  only  way  in  which  it  was 
capable  of  being  executed,  namely,  by  making  it  attach  on  all 
goods  which  fell  within  the  description  contained  in  it,  he  acted  in 
obedience  to  it,  and  having  done  so,  he  is  entitled  to  avail  himself 
of  the  protection  of  the  Act.  Whether  the  warrant  would  have 
afforded  a  defence  to  the  justice  or  not  I  shall  give  no  opinion. 

Heath,  J. : 

The  only  question  is,  whether  the  constable  acted  in  obedience 
to  the  warrant?  Whether  the  warrant  were  legal  or  not,  we 
are  not  called  upon  to  decide.  When  this  defendant  seized  the 
teas  he  was  not  acting  in  obedience  to  the  warrant ;  but  when 
he  seized  the  sugars  he  was.  The  warrant,  after  stating  that 
certain  sugars  had  been  stolen,  and  that  there  was  reason  to 
suspect  that  the  same  were    concealed    or   deposited  in  the 
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plaintifTs  house,  directs  the  defendant  to  seize  them.    Under       i-biob 
these  circumstances,  he  could  not  act  otherwise  than  he  has  done,    mbssenoei'. 

SooKE,  J. : 

The  defendant  appears  to  me  to  have  acted  in  obedience  to  his 
warrant,  and  therefore  to  come  within  the  protection  *of  the  [  '163  ] 
statute.  If  the  warrant  were  illegal  the  plaintiff  might  have 
proceeded  against  the  justice :  but  as  he  has  chosen  to  abandon 
that  remedy  and  to  proceed  against  the  constable,  he  is  only 
entitled  to  a  verdict  for  such  damages  as  arose  from  that  seizure 
which  was  not  made  in  obedience  to  the  warrant. 

Vei'dict  to  be  entered  for  the  plaintiff  or  80Z.  only. 


ANDEESON  v.  PITCHER  &  Ux.  isoo. 

(2  Bos.  &  P.  164-172.)  ^^^  ^^' 

A  warranty  to  depart  with  conyoy  is  not  complied  with,  unless  sailing        [  164  1 
instnictions  be  obtained  before  the  ship  leaves  the  place  of  rendezvous, 
if  by  due  diligence  of  the  master  they  can  be  then  obtained. 

This  was  an  action  for  money  had  and  received  to  the  use  of 
the  plaintiff  by  the  defendant's  wife,  before  her  intermarriage 
with  the  defendant. 

This  cause  was  tried  before  Lord  Eldon,  Ch.  J.  and  a  special 
jury  at  the  Guildhall  sittings  after  Hilary  Term,  when  the 
following  case  appeared  in  evidence: — On  the  81st  of  October, 
1795,  the  plaintiff  underwrote  a  policy  of  insurance  on  the 
Golden  Grove,  at  five  guineas  per  cent.,  *'  at  and  from  London 
to  all  or  any  of  the  West  India  islands,  Jamaica  and  St.  Domingo 
excepted,  with  leave  to  go  to  the  place  of  rendezvous  to  join 
convoy,  and  warranted  to  sail  from  thence  with  convoy  for  the 
voyage.'*  The  ship  having  been  lost  soon  after  she  sailed  from 
Portsmouth,  the  plaintiff  paid  2841.  5$.  under  the  policy.  To 
recover  back  that  sum  the  present  action  was  brought,  the 
plaintiff  being  of  opinion  that  the  Golden  Grove  never  received 
her  sailing  instructions,  and  therefore  had  not  fulfilled  the 
warranty  to  depart  with  convoy.  It  now  appeared  that  the 
Golden  Grove  arrived  at  Spithead  about  nine  o'clock  in  the 
morning  of  the  15th  November,  1795 ;  that  she  came  round 
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Andersok  under  the  care  of  the  first  mate,  the  captain  himself  being  on 
Pitcher,  shore  at  Portsmouth;  that  on  the  day  preceding  (the  14th) 
sailing  instructions  were  delivered  at  Portsmouth  to  all  such 
ships  as  applied  regularly  for  them,  and  that  the  captain  of 
the  Golden  Grove  previous  to  her  arrival  made  enquiry  con- 
cerning sailing  instructions,  but  found  that  they  could  not  be 
obtained  until  the  ship  was  actually  in  sight ;  that  on  the  15th 
of  November,  by  day-light.  Admiral  Sir  H.  C.  Christian,  the 
commander  of  the  convoy  got  under  weigh,  but  had  not  entirely 
quitted  the  roadstead  until  about  four  o'clock  in  the  evening; 
that  when  he  got  under  sail  he  left  the  Trident  frigate  to  bring 
up  such  vessels  as  did  not  weigh  anchor  with  him,  that  about 
one  o'clock  the  same  day  the  captain  of  the  Golden  Grove 
repaired  on  board,  and  got  under  weigh,  at  which  time  the 
Trident  had  also  got  under  weigh,  and  both  the  admiral's  ship 
and  the  Trident  had  then  proceeded  so  far,  that  it  was  clear  the 
Golden  Grove  could  not  overtake  the  former  soon  enough  for  the 
captain  to  go  on  board  that  night,  and  it  was  even  doubtful 
whether  he  could  overtake  the  latter;  that  on  the  next  day, 
[  •iGS  ]  between  10  and  12  o'clock  in  the  forenoon,  the  captain  *of  the 
Golden  Grove,  being  then  only  a  quarter  of  a  mile  from  the 
admiral's  ship,  went  on  board  her,  and  obtained  sailing  in- 
structions; that  soon  afterwards  the  Golden  Grove  w^s  lost, 
having  been,  from  the  time  of  her  departure  to  that  of  the  loss, 
under  the  protection  of  the  convoy.  Lord  Eldon  directed  the 
jury,  that  although  under  some  circumstances  sailing  instructions 
might  be  dispensed  with,  yet  that  this  did  not  appear  to  be  a 
case  of  that  kind ;  that  the  Golden  Grove  did  not  appear  to  him 
to  have  departed  from  the  place  of  rendezvous  with  convoy, 
since  she  had  either  not  arrived  time  enough  to  obtain  sailing 
instructions,  or  if  she  had  arrived  time  enough,  her  captain  had 
not  used  the  necessary  endeavours  to  obtain  them  before  he 
sailed.    The  jury  found  a  verdict  for  the  plaintiflf. 

Early  in  this  Term  a  rule  ni^i  for  a  new  trial  was  obtained,  in 
support  of  which,  affidavits  of  the  defendant's  attorney,  and  of 
several  naval  men,  to  the  following  effect,  were  filed  : — That  the 
point  upon  which  the  verdict  had  proceeded  was  a  matter  of 
surprise  upon  the  defendant,  it  having  been  understood  that  the 
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cause  would  be  tried  on  the  single  question,  Whether  sailing  ANDESfON 
instructions  had  ever  been  obtained?  that  it  is  the  constant  fitchsb. 
practice  for  commanders  of  convoys  to  give  sailing  instructions 
to  vessels  which  sail  under  their  protection,  after  leaving  the 
place  of  rendezvous,  and  that  such  vessels  are  always  under- 
stood to  depart  with  convoy ;  that  sailing  instructions  are  never 
given  to  the  captain  of  any  vessel  until  the  vessel  is  in  sight ; 
that  when  the  Admiralty  directs  the  commander  of  a  ship  of 
war  at  Spithead  to  take  under  convoy  a  fleet  bound  to  the  west- 
ward, he  is  generally  instructed  to  put  to  sea  thirty  hours  after 
the  wind  has  been  fair,  with  a  view  to  give  time  to  the  ships  in 
the  Downs  to  come  round  to  Spithead  ;  and,  that  as  such  ships 
frequently  do  not  arrive  until  the  convoy  is  under  weigh,  and 
are  often  prevented,  by  blowing  weather,  from  getting  their  sailing 
instructions  at  the  place  of  rendezvous,  it  is  usual  for  their  cap- 
tains to  obtain  them  the  first  time  the  convoy  is  brought  to  at  sea. 

Shepherd^  Serjt.,  in  the  course  of  the  Term  shewed  cause ; 
and  after  observing,  that  as  the  facts  of  this  case  had  been  before 
the  Court  upon  a  former  occasion  in  Webb  v.  Thompson,^  they 
would  not  interfere,  unless  they  entertained  very  great  doubts 
upon  the  question ;  contended,  that  the  Golden  Grove  was  not 
within  any  of  the  exceptions  to  the  general  rule,  which  *required  L  *^^ 
sailing  instructions  in  order  to  the  fulfilment  of  a  warranty  to 
depart  with  convoy ;  and  that  consequently,  as  she  had  not  obtained 
them  before  her  departure  from  the  place  of  rendezvous,  she  had 
not  fulfilled  the  warranty  in  this  policy ;  that  in  this  case  the 
commander  of  the  convoy  was  ready  to  have  given  sailing  instruc- 
tions, had  they  been  applied  for ;  and  that,  if  such  a  latitude  as 
was  contended  for  was  to  be  allowed,  it  must  hereafter  be  deemed 
sufficient  if  ships  obtain  their  sailing  instructions  the  day  before 
their  arrival  at  the  port  of  discharge. 

Best,  Serjt.  in  support  of  the  rule : 

Although  the  Golden  Grove  had  not  obtained  sailing  instruc- 
tions on  the  15th,  when  she  departed  from  Spithead,  yet  she 
received  them  early  enough  on  the  next  morning  to  constitute  a 

t  4R.  R.  767;  1  Bos.  &  P.  5. 
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AKDEBgoN  departure  with  convoy  within  the  spirit  of  the  warranty.  The 
PiTCHKB.  words  of  the  warranty  do  not  require  that  sailing  instructions 
should  be  obtained,  and  therefore  a  greater  latitude  may  be 
allowed  than  in  a  construction  of  the  very  letter  of  the  warranty. 
Usage  of  trade  has  been  constantly  admitted  in  the  construction 
of  warranties  to  depart  with  convoy ;  thus,  if  a  ship  depart  from 
the  port  of  London  and  join  convoy  at  Portsmouth  or  the  Downs, 
it  is  a  sufficient  compliance  with  the  warranty  to  depart  with 
convoy.t  Usage  therefore  may  be  admitted  in  the  present  case, 
to  shew  that  sailing  instructions  are  not  necessary  till  the  ship 
has  actually  put  to  sea.  No  case  has  been  cited  to  shew  that 
they  are  necessary  at  the  time  of  breaking  ground ;  if  they  be  ob- 
tained as  soon  as  they  become  necessary  for  the  protection  of  the 
ship,  it  is  sufficient ;  and,  as  the  commander  of  the  convoy  in  this 
case  gave  sailing  instructions  to  other  ships  at  the  same  time 
that  he  gave  them  to  the  Oolden  Grove,  it  appears  that  he  con- 
sidered it  sufficient  for  their  protection  to  deliver  them  at  that 
time.  It  may  be  contended  that  the  case  of  Victoria  v.  Cleeve,  2 
Str.  1250,  Park's  Insur.  848,  is  distinguishable  from  this ;  for 
there  it  was  impossible  to  get  sailing  instructions.  But  Veedon 
V.  Wilmot,  Park's  Insur.  841,  note  a,  is  in  point,  for  their  sailing 
instructions  were  not  applied  for  till  after  the  convoy  was  under 
sail.  No  neglect  is  imputable  to  the  captain  in  this  case ;  he 
applied  for  his  sailing  instructions  before  the  Golden  Grove 
arrived,  but  was  refused  them;  she  actually  did  arrive  on  the 
morning  of  the  15th,  before  the  convoy  had  left  the  place  of 
rendezvous ;  but,  as  the  convoy  was  then  under  sail,  it  may  have 
[  *167  ]  been  dangerous  for  him  to  put  out  a  boat.  *  On  the  morning  of 
the  16th  the  sailing  instructions  were  obtained  without  any  in- 
convenience having  arisen  from  the  want  of  them,  the  ship 
having  remained  the  whole  time  under  the  protection  of  the  guns 

of  the  convoy. 

Cur.  adv.  vuh. 

The  opinion  of  the  Court  was  now  delivered  by 

Lord  Eldon,  Ch.  J. : 

This  action  is  brought  to  recover  back  284Z.  5^.,  paid  by  the 

t  P.  558,  anU;  2  Bos.  ft  P.  115. 
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plaintiff  as  underwriter  of  a  policy  on  the  ship  Golden  Orove,  to  Aitdbbson 
the  defendant,  the  assured  in  that  policy,  under  the  supposition  pitchbb. 
that  the  loss  which  happened  was  within  the  terms  of  his  under- 
taking. He  now  says,  that  on  a  better  examination  of  all  the 
circumstances  attending  that  loss,  he  finds  he  was  not  Uable,  as 
he  had  erroneously  supposed,  and  therefore,  that  the  money 
which  he  paid  to  the  defendant  under  a  mistake  may  be  re- 
covered back  by  him.  This  is  a  case  in  which  the  convoy 
appointed  by  Government  was  ready  to  give  sailing  instructions 
at  the  place  of  rendezvous,  to  all  such  vessels  as  were  ready  to 
receive  them.  And  it  appears  to  me,  that  if  the  captain  of  the 
Golden  Grave  had  been  on  board  his  ship  at  nine  o'clock  in  the 
morning,  when  she  arrived,  he  might  have  obtained  sailing 
instructions  from  the  frigate  before  he  left  the  place  of  rendez- 
vous. In  point  of  fact,  however,  the  admiral  was  under  weigh 
before  the  Golden  Grove  arrived,  and  the  frigate  was  under  weigh 
before  the  captain  was  on  board.  It  is  clear  also,  that  the  captain 
of  the  Golden  Grove  could  not  have  gone  on  board  the  admiral 
that  night,  and  it  was  very  doubtful  whether  he  could  have  gone 
on  board  the  frigate.  The  question  for  the  Court  to  decide  is, 
Whether  a  new  trial  should  be  granted,  the  jury  having  deter- 
mined that,  under  all  the  circumstances  of  the  case,  the  warranty 
was  not  complied  with  ?  Considering  that  the  case  came  to  trial 
chiefly  on  the  question,  Whether  or  not  any  sailing  instructions 
were  ever  obtained  by  the  Golden  Grove  ?  and  that  the  defendant 
was  somewhat  surprised  by  the  point  raised  at  the  trial,  respect- 
ing the  time  at  which  the  sailing  instructions  were  obtained,  I 
should  wish  a  new  trial  to  be  granted,  if  I  could  see  any  proposi- 
tion of  law  to  be  stated  to  a  jury  in  the  defendant's  favour. 
But  it  seems  to  me,  as  well  from  the  affidavits  as  the  evidence, 
that  the  defendant  would  not  be  entitled  to  retain  a  verdict  if  he 
should  obtain  one.  The  policy  contained  this  warranty :  That 
the  ship  should  be  at  liberty  to  go  to  the  place  of  rendezvous  to 
join  convoy,  and  that  she  should  sail  *from  thence  with  convoy  [  •168  ] 
for  the  voyage.  It  is  now  too  late  to  say  that  this  warranty  is 
not  to  be  expounded  with  due  regard  to  the  usage  of  trade. 
Perhaps  it  is  to  be  lamented,  that  in  policies  of  insurance,  parties 
should  not  be  left  to  express  their  own  meaning  by  the  terms  of 
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ahdbbbon  the  instrument.  This  seems  to  have  been  the  opinion  of  that 
PiTOHBB.  great  judge  Lord  HoLT.f  It  is  true,  indeed,  that  Lord  Mansfield, 
who  may  be  considered  the  establisher,  if  not  the  author,  of  a 
great  part  of  this  law,  expressed  himself  thus:  "Wherever  you 
render  additional  words  necessary,  and  multiply  them,  you  also 
multiply  doubts  and  criticisms."  J  Whether,  however,  it  be  not 
true,  that  as  much  subtlety  is  raised  by  the  application  of  usage 
to  the  construction  of  a  contract,  as  by  the  introduction  of 
additional  words,  might,  if  the  matter  were  res  inUgray  be  reason- 
ably questioned.  If,  therefore,  the  question  before  us  be  still 
undetermined,  the  inclination  of  my  mind  will  be  to  adhere  to  the 
letter  of  the  contract :  and  I  feel  the  more  disposed  to  do  so,  since 
it  appears  most  clearly,  from  the  affidavits  which  have  been 
produced,  that  no  man  of  the  highest  experience  in  the  navy  can 
ascertain,  by  any  reference  to  usage,  what  other  interpretation 
ought  to  be  adopted.  The  first  question  is,  What  is  the  meaning 
of  the  words,  "departing  with  convoy?  "  Do  they  mean  depart- 
ing with  sailing  instructions  in  all  cases?  or,  Do  they  mean 
departing  with  sailing  instructions  in  a  case  circumstanced  like 
this?  It  is  clear  that  sailing  instructions  are  not  necessary  in  all 
cases :  but  the  decisions  authorize  me  in  saying,  that  in  general 
cases  they  are  required ;  and  if  that  be  so,  I  do  not  find  any  thing 
in  the  circumstances  of  this  case  which  can  bring  it  within  any 
of  the  exceptions  to  the  general  rule.  In  Hibbert  v.  Pigon,^ 
Lord  Mansfibld  laid  it  down  generally,  that  sailing  instructions 
are  essential  to  convoy.  Mr.  Justice  Willes,  indeed,  entertained 
doubts  upon  the  subject;  and  Mr.  Justice  Buller  declined  giving 
any  opinion  upon  that  point.  In  that  case,  however,  it  was  not 
necessary  to  decide  whether  sailing  instructions  were  essential  or 
not  ;'for  though  captain  Mann  had  neglected  no  means  of  obtain- 
ing sailing  instructions  from  the  Glarieux,  yet  it  did  not  appear, 
upon  the  first  trial,  that  the  Ohrieux  was  a  convoy  appointed  by 
Government,  and  therefore  the  Court  was  obliged  to  hold  that  the 
warranty  was  not  fulfilled.  It  is  true  that  it  was  determined  in 
L  •169  ]  *  Victoria  v.  Cleeve^W  where  the  convoy  was  appointed  by  Govern- 
ment, that  sailing  instructions  may  be  dispensed  with  where  no 

t  Lethalier's  case,  2  Salk.  443.  §  Park's  Insur.  339. 
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default  appears  on  the  part  of  the  master.  It  being  once  decided  Akdebsok 
that  a  oonvoy  within  the  terms  of  the  policy  means  a  convoy  pitoheb, 
appointed  by  Government,  it  seems  to  follow  of  necessity  that  the 
ship  mast  depart  with  sailing  instructions,  if  by  the  due  dili- 
gence of  the  master  they  can  be  obtained.  The  value  of  a  convoy 
appointed  by  Government  in  a  great  measure  arises  from  its 
taking  the  ships  under  control  as  well  as  under  protection.  But 
that  control  does  not  commence  until  sailing  instructions  have 
been  obtained ;  nor  can  it  be  enforced  otherwise  than  by  their 
means.  Indeed,  the  reason  of  that  rule  which  requires  that  the 
convoy  should  be  appointed  by  Government,  shews  the  necessity 
of  having  sailing  instructions ;  since  without  them  the  ship  does 
not  stand  in  that  relation  or  under  those  circumstances  in  which 
she  can  take  the  full  benefit  of  the  Government  convoy.  If  the 
fleet  be  dispersed  by  a  storm,  how  is  she  to  learn  the  place  of 
rendezvous  ?  If  it  be  attacked  by  the  enemy,  how  is  she  to  obey 
signals  ?  In  short,  what  communication  can  the  protected  have 
with  the  protecting  force.  It  has  been  contended,  that  if  she 
be  under  the  protection  of  the  guns  it  is  sufficient.  But  will  it 
be  contended  that,  provided  she  be  under  the  protection  of  the 
guns  at  her  departure,  though  sailing  instructions  be  never  ob- 
tained  during  the  voyage,  or  not  till  the  last  day  of  the  voyage, 
the  warranty  is  complied  with  ?  Either  sailing  instructions  are 
not  necessary,  or,  if  they  be  necessary,  they  must  be  so  at  some 
given  period,  and  can  only  be  dispensed  with  in  some  particular 
cases.  Then  can  any  other  period  be  assigned  but  the  beginning 
of  the  voyage  ?  Some  of  these  affidavits  say,  that  if  the  ship  has 
obtained  her  sailing  instructions  at  any  time  before  she  is  lost,  it 
is  sufficient ;  but  that  she  must  obtain  them  before  she  is  lost. 
Are  we  then  to  depart  from  the  terms  of  the  contract  between  the 
underwriter  and  the  assured,  in  order  to  let  in  a  construction  which 
is  at  variance  with  the  reason  on  which  that  contract  is  founded? 
Let  us  consider  the  exceptions  to  the  general  rule  which  have 
been  admitted.  Bespecting  Victoria  v.  Cleeve  there  can  be  no  diffi- 
culty, since  the  very  ground  of  the  decision  in  that  case  was, 
that  there  was  no  default  in  the  master,  and  that  no  activity  of  his 
could  have  procured  sailing  instructions,  he  having  come  out  of 
the  port  of  Fleckery  in  obedience  to  the  signal  of  the  convoy  then 
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AuDEBsoN  off  that  port,  and  having  been  prevented  from  receiving  sailing 
PiTGHEB.  ^inBtructions  before  the  loss  of  the  ship,  by  the  roughness  of  the 
[  ♦170  ]  weather.  In  Webb  v.  Thomp8on,f  Mr.  Justice  Bulleb,  with  the 
assent  of  the  Court,  stated,  with  reference  to  a  case  arising  oat  of 
the  loss  which  happened  to  this  very  ship,  that,  generally  speak- 
ing, unless  sailing  instructions  were  obtained,  the  warranty  is  not 
complied  with ;  and  the  Court  did  not,  at  that  time,  see  any  cir- 
cumstance by  which  this  case  could  be  taken  out  of  the  general 
rule.  The  late  Lobd  Chief  Justice  of  this  Court,  in  his  notebook, 
makes  this  observation  on  the  case  of  Webb  v.  Thompson : — "  It 
seems  to  me  that  the  single  question  is,  whether  the  ship  departed 
with  convoy  ?  In  fact  she  sailed  with  the  fleet.  Admiral  Christian 
distinguished  accurately  between  ships  under  protection  of  the 
fleet  and  ships  under  convoy.  All  friends  are  protected  while  they 
are  within  reach  of  protection;  but  ships  under  convoy  are  accord- 
ing to  him,  ships  under  control  who  can  be  spoken  to  in  a  language 
which  they  understand.  They  control  them — ^would  fire  at  them, 
if  they  misbehave.  The  fact  settled  that  it  would  raise  the  pre- 
mium, would  decide.  It  may  make  a  difference  in  the  premium, 
whether  the  ship  be  under  protection  without  control,  or  under 
protection  and  control.  It  is  necessary  to  inquire,  therefore, 
whether  she  got  sailing  instructions  (which  is  the  mode  of  putting 
herself  under  convoy),  and  when?  It  may  seem  a  hard  case  to 
take  advantage  of  a  slip,  but  the  nature  of  the  contract  is  an 
answer.  It  is  a  contract  founded  in  the  consideration  of  premium 
estimated  by  the  risk."  Taking  into  consideration  the  way  in 
which  the  premium  in  these  cases  is  estimated,  can  we  say  that  the 
underwriters  have  had  the  full  benefit  of  the  undertaking  of  the 
assured  to  depart  with  convoy,  when  in  fact  it  was  a  mere  matter 
of  chance  whether  the  Golden  Grove  would,  under  the  circum- 
stances of  her  actual  departure,  ever  be  able  to  procure  sailing 
orders  or  not  ?  The  present  case  may  indeed  be  decided  without 
affecting  the  case  of  any  other  ship  which  sailed  with  that  convoy; 
since,  if  the  captain  of  the  Golden  Grove  had  gone  on  board  the 
frigate  at  nine  o'clock  in  the  morning  of  the  15th,  he  might  have 
obtained  sailing  instructions,  and  that  he  did  not  do  so  was  his 
neglect.  In  the  case  of  Veedon  v.  Wibnot,  I  sailing  instructions  were 
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not  obtained ;  but  it  appears  that  they  were  applied  for  and  refused  Andebson 
while  the  convoy  was  in  the  Downs,  the  place  of  rendezvous.  The  pitcher. 
ship,  therefore,  departed  with  convoy  from  the  place  of  rendez- 
vous, in  the  strictest  sense  of  the  word.  Indeed,  the  Court  is 
bound  to  hold,  that  where  sailing  instructions  are,  under  such  cir- 
cumstances, *refused  by  the  commander  of  the  convoy,  they  are  so  [*i7i  I 
refused  for  the  benefit  of  the  trade  which  is  to' be  protected  by  the 
convoy.  It  is  very  usual  to  refuse  to  give  them  till  the  fleet  is  out 
at  sea ;  and  we  know  that  La  Motte  who  was  hanged  for  giving 
intelligence  to  the  enemy,  got  possession  of  the  sailing  instruc- 
tions in  consequence  of  their  having  been  given  before  the  depar- 
ture of  the  fleets.  It  is  clear,  therefore,  that  a  ship  is  not  bound  to 
obtain  sailing  instructions  in  the  place  of  rendezvous  at  all  events ; 
but  if  they  can  be  obtained  by  due  diligence,  she  is  bound  to 
obtain  them,  because  it  then  appears  that  the  convoy  appointed 
by  Government  decides,  that  under  all  the  circumstances  of  the 
case,  the  place  of  rendezvous  is  the  place  where  they  ought  to  be 
obtamed.  The  principle  of  law  which  says  that  a  convoy  means  a 
convoy  acting  under  the  orders  of  Government,  must  operate  in 
favour  of  those  who,  without  any  neglect  of  their  own,  are  not 
able  to  obtain  sailing  instructions,  because  they  must  obey  the 
orders  of  that  convoy  which  is  supposed  most  capable,  under 
all  the  circumstances,  of  judging  for  the  best.  In  a  late  case, 
Lord  Eenyon  intimated  a  strong  opinion  that  sailing  instructions 
were  essential  where  they  could  be  had.t  Having  now  stated 
the  exceptions  to  the  general  rule,  it  does  not  strike  me  that 
the  present  case  comed  within  any  of  them.  (His  Lordship  then 
went  through  the  affidavits.)  It  appears  to  me  the  constant 
usage  for  the  commanders  of  convoys  to  give  sailing  instructions 
to  all  ships  which  depart  under  their  protection,  whenever 
appUed  for.  But  the  question  in  this  case  is.  Whether  the 
warranty,  that  the  Golden  Orave  shall  depart  with  convoy  from 
the  place  of  rendezvous,  has  been  fulfilled  ?  It  may  be  the  duty 
of  a  commander  to  give  instructions  at  all  times ;  but  that  will 
not  vary  the  contract  by  which  the  assured  undertakes  that  the 
ship  shall  be  ready  to  receive  them  at  the  place  of  rendezvous. 
It  is  stated,  in  one  of  the  affidavits,  to  be  the  practice  for  the 

t  France  v.  Kirwan,  Park's  Insur.  342,  346. 
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Andebsox  Admiralty  to  give  orders  to  the  commanders  of  convoys  at  Spit- 
PiTCHEB.  head,  to  get  under  weigh  80  hours  after  the  wind  has  been  fair, 
in  order  to  give  time  for  the  ships  in  the  Downs  to  come  round ; 
and  that  in  case  of  blowing  weather  it  may  not  be  in  the  i>ower 
of  the  ships  which  come  from  the  Downs  to  obtain  sailing 
instructions  previous  to  the  convoy  having  set  sail.  But  if 
such  a  case  should  occur,  it  will  remain  to  be  considered 
whether  it  may  not  be  said  that  the  ship  departed  with  convoy 
[  *172  ]  as  far  as  the  circumstances  *of  the  case  and  due  diligence  on 
the  part  of  the  master,  would  admit.  With  respect  to  the  case 
of  a  convoy  being  ordered  to  call  off  the  several  ports  upon 
the  coast,  in  order  to  enable  such  ships  as  may  be  willing  to 
join ;  it  is  exactly  the  case  of  Victoria  v.  Cleeve,  where  the  ship 
being  ordered  by  the  convoy  to  leave  the  port  without  sailing 
instructions,  was  excused  on  the  ground  of  obedience  to  the 
orders  of  the  convoy.  In  this  case  the  ship  did  come  round 
time  enough  to  have  received  her  instructions  at  the  place  of 
rendezvous,  had  the  captain  used  due  diligence  in  applying  for 
them.  Not  being  able,  therefore  to  represent  to  myself  any 
principle  of  law,  which  could  be  stated  to  a  jury  as  a  foundation 
for  a  verdict  in  favour  of  the  defendant,  I  think  that  the  case 
must  be  decided  on  the  general  rule,  which  ought  not  to  be 
infringed  on  account  of  any  particular  hardship  which  the 
defendant  may  sustain. 

Per  CuRUM : 

Postea  to  the  plaintif. 
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C.  P.  TEINITY  TERM. 
DOE,   EX  DEM.   BANKS,   v.  BOOTH.  isco. 

(2  Bob.  &  P.  219—224.)  June21. 

The  truflteea  under  a  turnpike  Act.  being  empowered  to  demise  or  [  219  1 
mortgage  the  tolls  **  or  any  part  thereof,  and  the  turnpikes  and  toll- 
houses  for  collecting  the  same,"  demised  to  one  of  several  mortgagees 
such  proportion  of  the  tolls  arising  from  the  road  and  of  the  toll-houses 
and  toll-gates  for  collecting  the  same  as  the  sum  advanced  by  him  bore 
to  the  whole  sum  raised  on  the  credit  of  the  tolls.  The  mortgagee 
brought  ejectment  for  the  toll-houses  and  toll-gates,  in  order  to  repay 
himself  the  interest  due  to  him.  Held  that  he  might  well  maintein 
his  action,  notwitlistanding  a  clause  in  the  Act  that  all  the  mortgagees 
should  be  creditors  upon  the  tolls  in  equal  degree. 

Ejectment  for  three  toll-houses  with  the  toll-gates  thereunto 
belonging.  The  cause  was  tried  before  Eooke,  J.  at  the  Spring 
assizes  at  York,  when  a  verdict  was  found  for  the  lessor  of  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case  which 
stated  in  substance,  that  the  trustees  under  an  Act  of  Parliament 
made  in  the  17  Geo.  III.  for  repairing  and  widening  the  road  from 
Halifax  to  Sheffield,  by  deed  of  the  5th  April,  1779,  in  consider- 
ation  of  lOOZ.  paid  by  the  lessor  of  the  plaintiff  to  the  treasurer 
of  the  said  road  according  to  the  direction  of  the  statute,  did 
grant,  bargain,  sell  and  demise  to  the  lessor  of  the  plaintiff 
such  proportion  of  the  tolls  arising  from  *the  road  and  of  the 
turnpikes  and  toll-houses  for  collecting  the  same,  (being  the 
premises  mentioned  in  the  declaration),  as  the  said  sum  of  lOOZ. 
should  bear  to  the  whole  sum  due  and  owing  on  the  credit 
thereof,  to  be  holden  from  the  5th  of  April,  1779,  during  the 
continuance  of  the  above  statute,  till  the  said  sum  of  1001.  with 
interest  at  BL  per  cent,  should  be  paid  ;  that  the  said  lOOZ.  with 
four  years'  interest  up  to  the  6th  of  April,  1799  is  still  due ;  that 
the  sum  of  3,600Z.  lOs.  is  the  whole  principal  money  due  and 
owmg  on  the  credit  of  the  said  tolls  and  the  turnpikes  and  toll- 
houses for  collecting  the  same ;  that  the  said  tolls,  turnpikes,  and 
toll-houses,  on  the  22nd  of  September,  1798,  were  demised  to  the 
defendant  for  two  years  from  the  1st  of  October,  1798,  at  808Z.  per 
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Doe  annum,  and  that  he  is  now  in  possession  thereof  and  has  paid  all 
Booth.  i^^nt  due  ;  that  the  costs  of  procuring  the  above  Act,  as  also  of 
procuring  another  Act  of  88  Geo.  III.  for  continuing  the  same 
for  21  years,  have  been  paid,  except  the  sum  of  12Z.  for  payment 
of  which  the  treasurer  has  sufficient  money  in  his  hands ;  that 
there  is  due  to  other  mortgagees  of  the  said  tolls,  turnpikes,  and 
toll-houses,  three  years'  interest  on  the  several  sums  secured  to 
them  by  their  respective  mortgages  up  to  the  5th  of  October  last, 
and  to  some  of  them  four  years'  interest ;  that  one  year's  interest 
on  the  said  sum  of  100/.  due  the  5th  of  April,  1796,  was  in  March, 
1799,  and  before  any  interest  had  been  paid  to  any  other  creditors 
or  mortgagees  on  the  tolls  due  in  1796  tendered  to  the  lessor  of 
the  plaintiff,  being  as  much  as  had  or  has  been  paid  to  any  of  the 
other  mortgagees,  which  he  then  refused,  insisting  on  the  whole 
interest  being  paid ;  that  the  interest  which  became  due  in 
1797  and  since,  has  not  yet  been  paid  to  any  of  the  creditors  or 
mortgagees,  there  not  being  sufficient  money  to  pay  the  same 
and  what  is  due  for  the  repairs  of  the  road ;  that  at  the  time 
when  the  ejectment  was  served,  the  treasurer  had  in  his  hands 
58/.  more  than  sufficient  to  pay  the  costs  of  procuring  both  the 
above-mentioned  Acts ;  that  the  lessor  of  the  plaintiff  gave  notice 
to  the  defendant,  that  the  ejectment  was  brought  for  the  purpose 
of  recovering  the  possession  of  the  toll-houses  with  the  toll- 
gates  thereto  belonging,  to  the  intent  that  the  plaintiff  might 
pay  and  apply  the  money  arising  from  the  toll-gates  in  dis- 
charge of  the  interest  due  upon  the  sum  of  100/.  by  him 
advanced  on  the  credit  of  the  tolls  arising  from  the  said  toll- 
gates,  and  not  to  recover  such  possession  to  reimburse  him  the 
said  principal  sum  of  100/.  so  advanced  as  aforesaid  or  any 
part  thereof. 

[  ♦221  ]  Williams,   Serjt.  was  to  have  argued  in  support  of  the 

verdict,  but  the  Court  called  on  the  other  side  to  begin. 

Clayton,  Serjt.  for  the  defendant,  [cited  a  clause  in  the  Act 
to  the  effect  that  all  the  mortgagees  should  be  creditors  iA  equal 
degree,  and  relied  upon  the  judgment  of  Ashhubst,  J.  in  Fair- 
title  V.  Gilbert,  1  E.  E.  456 ;  2  T.  B.  171] . 
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Lord  Eldon,  Gh.  J. :  Doe 

The  case  of  FairtiUe  v.  Gilbert  admits  all  that  is  necessary  for  booth. 
the  lessor  of  the  plaintiff  to  contend.  The  mortgage  executed  in  [  222  ] 
that  case  was  a  mortgage  of  the  whole,  not  of  any  aliquot  part 
and  the  toll-houses  and  toll-gates  were  also  inserted  in  the  mort- 
gage, though  the  Act  only  authorised  the  trustees  to  mortgage  the 
tolls.  The  questions  made  were ;  Ist,  Whether  the  trustees  had 
any  authority  to  mortgage  the  toll-houses  and  toll-gates  ?  And 
2ndly,  if  they  had  not,  Whether  they  were  not  estopped  by  their 
own  deed  ?  The  Court  held  that  the  Act  gave  no  authority  to 
mortgage  the  toll-houses  and  toll-gates,  and  that  as  the  trustees 
were  not  acting  for  their  own  benefit,  but  for  the  benefit  of  the 
public,  they  were  not  estopped.  It  was  there  argued  that  the 
only  mode  of  effectuating  the  conveyance  of  the  tolls,  was  to 
enable  the  trustees  to  mortgage  the  toll-gates.  But  in  answer  to 
this,  Mr.  Justice  Ashhubst  observed,  that  ''  the  Act  expressly 
gives  the  trustees  power  to  mortgage  the  tolls,  but  the  reason 
why  it  does  not  give  them  a  further  power  is,  because  no  credi- 
tor *i8  to  have  a  preference.  Now  if  any  creditor  had  a  power  to  [  •22s  ] 
enter  and  take  possession  of  the  toll-gates,  he  would  gain  a 
priority  which  the  Act  has  denied."  But  why  would  he  have 
gained  a  priority  ?  Because  the  mortgage  was  a  mortgage  of 
all  the  tolls,  not  of  any  proportion :  for  I  deny  that  in  the 
latter  case  any  priority  would  have  been  gained,  since  the 
lessor  of  the  plaintiff  would  become  the  bailiff  of  the  rest  of  the 
creditors  as  to  all  except  his  own  proportion.  It  was  thought  that 
if  a  power  had  been  given  to  mortgage  the  toll-gates  a  difficulty 
would  have  arisen,  by  giving  a  preference,  which  was  contrary  to 
the  intention  of  the  Act.  But  it  does  not  appear  to  me  that  this 
difficulty  would  have  arisen  even  if  such  a  power  had  been  given. 
For  I  should  have  been  inclined  to  hold,  that  whatever  were  the 
form  of  the  demise,  it  could  only  operate  so  as  to  effectuate  the 
Act ;  that  is,  so  that  every  other  creditor  should  receive  his  due 
proportion,  for  which  purpose  the  mortgagee  must  have  stood  in 
the  situation  of  bailiff  or  trustee  for  all  the  other  creditors.  The 
Act  in  this  case  however  seems  calculated  to  meet  the  very  diffi- 
culty which  the  Court  there  felt:  for  this  Act  empowers  the 
trustees  **  to  demise  or  mortgage  the  said  tolls  or  any  part  or 
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Doe  parts  thereof  and  the  tompikes  and  toU-houaes  for  collecting  the 
Booth.  same."  If  any  one  person  advanced  the  whole  sum,  then  the 
whole  was  to  be  mortgaged ;  if  several,  then  the  form  of  the 
mortgage  inserted  in  the  Act  shews,  that  each  creditor  was  to 
have  in  mortgage  only  such  proportion  of  the  tolls  as  the  sum 
advanced  by  him  should  bear  to  the  whole  sum  advanced.  All 
the  difficulty  therefore  suggested  in  the  argument  of  the  case  in 
the  King's  Bench  is  obviated  by  this  Act.  For  this  Act  does  not 
contain  a  power  to  demise  the  toll-houses  and  toll-gates ;  and  it 
was  admitted  in  the  King's  Bench  that  if  the  Act  in  that  case 
had  contained  such  a  power,  the  ejectment  might  have  been 
maintained :  at  the  same  time  this  Act  cures  the  difficulty  which 
was  thought  to  be  the  consequence  of  allowing  an  ejectment  to 
be  maintained,  by  requiring  that  a  proportion  of  the  tolls  only 
should  be  mortgaged  to  each  creditor.  There  is  a  great  diffe- 
rence between  a  demise  of  tolls  and  of  toll-houses.  The  former 
only  gives  a  personal  interest,  in  respect  of  which  an  action  for 
money  had  and  received  may  be  maintained,  the  latter  gives  an 
interest  in  land  which  is  within  the  statute  of  mortmain.  The 
trustees  in  this  case  have  executed  an  indenture  under  the  Act» 
[  *22i  ]  the  effect  of  ^which  was,  to  transfer  the  title  vested  in  them. 
Being  authorised  to  grant  a  real  interest  in  the  toll-houses,  all 
the  consequences  of  law  must  attach  upon  that  interest  unless 
excluded  by  the  Act ;  and  it  is  not  for  this  Court  to  say  that  the 
Legislature  ought  to  have  restrained  the  mortgagee  from  seeking 
his  remedy  by  ejectment.  The  money  advanced  by  the  mortgagee 
would  be  very  ill  secured  if  his  only  remedy  was  either  an  appli- 
cation to  the  vindictive  power  of  the  Court  of  King's  Bench,  or  a 
suit  in  Chancery  in  which  all  the  other  thirty-five  mortgagees 
must  be  made  parties.  With  respect  to  the  action  for  money 
had  and  received,  it  would  be  a  sufficient  defence  for  the  trustees 
to  shew  that  they  had  distributed  all  the  money  received  according 
to  the  provisions  of  the  Act. 

Per  Curiam  : 

Judgment  for  the  plaintiff. 
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WATSON  V.  CHRISTIE.  i«». 

(2  Bos.  &  P.  224— 226.)  ' 

In  trespass  for  assault  and  battery  and  not  gnilty  pleaded,  the  jury        [  ^4  ] 
are  not  at  liberty  to  take  into  consideration  the  circumstances  of  the 
assault  and  battery,  with  a  view  to  reduce  the  yerdict  below  the  amount 
of  the  damage  actually  sustained,  if  those  circumstances  could  haye 
been  pleaded.f 

Trespass  for  assaulting  and  beating  the  plaintiff.  Plea  not 
guilty.  At  the  trial  it  appeared  that  the  defendant  was  the 
captain  of  a  ship,  and  the  plaintiff  one  of  his  crew ;  that  the 
plaintiff  while  under  the  defendant's  command  had  been  so 
severely  beaten  by  order  of  the  defendant,  that  he  had  ever  since 
that  time  been  in  a  state  of  extreme  ill  health,  and  was  likely  to 
continue  so  during  the  rest  of  his  life,  which  he  was  in  some  danger 
of  ultimately  losing  in  consequence  of  the  assault.  On  the  other 
hand,  it  was  offered  to  be  shewn  that  the  beating  in  question  was 
given  by  way  of  punishment  for  misbehaviour  on  board  the  ship, 
and  it  was  insisted  that  the  conduct  of  the  defendant  at  the  time 
of  the  assault  being  necessarily  in  evidence  proved  that  mis- 
behaviour. 

Lord  Eldon,  Ch.  J.  before  whom  the  cause  was  tried,  directed 
the  jury,  that  the  only  questions  for  their  consideration  were, 
Whether  the  defendant  was  guilty  of  the  beating?  and  what 
damages  the  plaintiff  had  sustained  in  consequence  of  it  ?  that 
although  the  beating  in  question,  however  severe,  might  possibly 
be  justified  on  the  ground  of  the  necessity  of  maintaining  dis- 
cipline on  board  the  ship,  yet  that  such  a  defence  could  not  be 
resorted  to  unless  put  upon  the  record,  in  the  shape  of  a  special 
justification ;  that  the  defendant  had  not  said  on  the  record  that 
this  was  discipline,  or  justified  it  on  any  ground;  that  much  evil 
•beyond  the  mere  act  of  wrong  had  been  actually  suffered ;  which  [  *£25  1 
evil  had  been  occasioned  by  a  cause  which  the  defendant  ad- 
mitted he  could  not  justify;  that  in  his  lordship's  judgment 
therefore  the  evil  actually  suffered  in  consequence  of  what  was 
not  justified  ought  to  be  compensated  for  in  damages ;  that  the 

t  Followed  by  the  Court  of  Exchequer  in  Ireland  in  Pujclaa  v.  Holland 
(1841),  3  It.  L.  E.  533.— E.  C. 

p  r  2 


580  1800.    C.  P.    2  BOS.  &  P.  225—226. 

Watsok  jury  should  give  damages  to  the  extent  of  the  evil  suffered, 
CHBihTiE.  without  lessening  them  on  account  of  the  circumstances  under 
which  it  was  inflicted;  that  if  they  gave  damages  beyond  a 
compensation  for  the  injury  actually  sustained  they  would  give 
too  much,  but  that  if  they  gave  less  they  would  not  give  enough. 
The  jury  found  a  verdict  for  5001.  being  all  the  damages  laid 
in  the  declaration. 

Shepherd,  Serjt.  now  moved  for  a  rule  calling  on  the  plain- 
tiff to  shew  cause  why  this  verdict  should  not  be  set  aside  and  a 
new  trial  be  had,  on  the  ground  of  the  damages  being  excessive, 
and  because  the  jury  ought  not  to  have  been  directed  to  exclude 
from  their  consideration  those  circumstances  which  tended  to 
shew  the  necessity  of  that  punishment  being  inflicted  which  was 
the  cause  of  the  action ;  for  that  although  the  plaintiff  might 
perhaps  be  entitled  to  some  damages,  since  the  circumstances 
alluded  to  did  not  amount  to  a  legal  defence,  yet  the  defendant 
had  a  right  to  the  benefit  of  those  circumstances  by  way  of 
mitigation. 

[  226  1  ^^^  ^^^  Court  were  of  opinion  that  his  Lordship's  direction 

was  perfectly  right  in  point  of  law,  and  that  it  did  not  appear 
from  the  report  that  the  damages  given  by  the  jury  were  ex- 
cessive. 

Shepherd  took  nothing  by  his  motion. 


1800.  SAUNDERSON  v.   JACKSON  and  Another. 

•^1^28.  (2  Bos.  &  P.  238—239.) 

r  23g  1  A  bill  of  parcels  in  which  the  yendor's  name  is  printed,  delivered  to 

l^e  yendee  at  the  time  of  an  order  given  for  the  fature  delivery  of 
goods,  seems  to  be  a  sufficient  memorandum  of  the  contract  within  the 
Statute  of  Frauds.  At  all  events,  a  subsequent  letter  written  and  signed 
by  the  vendor  referring  to  the  order,  may  be  connected  with  the  bill  of 
parcels,  so  as  to  take  the  case  out  of  the  statute. 

This  was  an  action  on  the  case  against  the  defendants  for  not 
delivering  1,000  gallons  of  gin  to  the  plaintiff  within  a  certain 
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time,  according  to  a  bargain  entered  into  between  them.    There  Sadnderson 
was  a  second  count  for  not  delivering  within  a  reasonable  time.         Jaoksok. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.  at  the  Guild- 
hall sittings  after  last  Easter  Term,  when  the  contract  for  the 
delivery  of  the  gin  having  been  proved  on  the  part  of  the  plain- 
tiff, the  defendants  insisted  that  the  case  was  within  the  Statute 
of  Frauds,  inasmuch  as  there  was  no  note  or  memorandum  in 
writing  of  the  bargain.  The  circumstances  were  as  follow: 
At  the  time  the  order  for  the  gin  was  given  by  the  plaintiff  to  the 
defendants,  a  bill  of  parcels  was  delivered  to  the  former,  the  printed 
part  of  which  was,  ''  London.  Bought  of  Jackson  and  Hankin, 
distillers,  No.  8,  Oxford-street,"  and  then  followed  in  writing, 
**  1,000  gallons  of  gin,  1  in  5.  gin  7«.  850Z."  About  a  month 
after  the  above  period  the  defendants  also  wrote  the  following 
letter  to  the  plaintiff:  "  Sir,  we  wish  to  know  what  time  we  shall 
send  you  a  part  of  your  order,  and  shall  be  obliged  for  a  little 
time  in  dehvery  of  the  remainder ;  must  request  you  to  return  our 
pipes.     We  are,  your  humble  servants,  Jackson  and  Hankin." 

On  this  evidence  his  Lordship  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  reserving  the  point  made  for  the  considera- 
tion of  the  Court. 

Accordingly  Lens,  Serjt.,  having  on  a  former  day  obtained  a 
rule  nisi  for  setting  aside  this  verdict  and  entering  a  nonsuit,  he 
was  now  called  upon  to  begin  in  support  of  his  rule.  He  ob- 
served that  the  words  of  the  29  Car.  II.  c.  8,  s.  17,  require  that 
**  some  note  or  memorandum  in  writing  of  the  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorised ; "  and  that  in 
Hawkins  v.  Holmes,  1  P.  Wms.  770,  and  Stokes  v.  Moore,  ib.  in 
the  notes  by  Mr.  Cox,  the  Court  had  held  a  signing  by  the  party 
necessary,  though  the  draught  of  the  conveyance  had  in  the 
former  case  been  altered  in  the  handwriting  of  the  purchaser, 
*and  in  the  latter,  the  seller  had  himself  written  instructions  for  [  *239  ] 
the  renewal  of  a  lease.  He  contended,  that  though  the  printed 
name  contained  in  the  bill  of  parcels  might  have  amounted  to  a 
signature  within  the  meaning  of  the  Act,  if  the  bill  of  parcels 
had  been  intended  to  express  the  contract  qtuui  a  contract,  yet 
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saukdebson  that  in  this  case  it  had  not  been  delivered  to  the  plaintiff 
Jackson.  ^^^^  that  view  ;  that  the  contract  itself  had  never  been  redaced 
to  writing  or  ever  was  intended  to  be  so ;  and  therefore  the  bill 
of  parcels  could  only  operate  as  evidence  of  a  contract  previoosly 
entered  into ;  and  that  the  subsequent  letter  of  the  defendants, 
though  signed  by  them,  could  not  be  treated  as  a  note  or  memo- 
randum of  the  contract,  being  accidental  and  only  a  reference  to 
a  pre-existing  contract. 

Shepherd,  Serjt.  contra,  was  stopped  by  the  Court. 

Lord  Eldon,  Gh.  J. : 

This  bill  of  parcels,  though  not  the  contract  itself,  may 
amount  to  a  note  or  memorandum  of  the  contract  within  the 
meaning  of  the  statute.  The  single  question  therefore  is. 
Whether  if  a  man  be  in  the  habit  of  printing  instead  of  writing 
his  name,  he  may  not  be  said  to  sign  by  his  printed  name  as 
well  as  his  written  name  ?  At  all  events,  connecting  this  bill 
of  parcels  with  the  subsequent  letter  of  the  defendants,  I  think 
the  case  is  clearly  taken  out  of  the  Statute  of  Frauds.  For 
although  it  be  admitted  that  the  letter  which  does  not  state 
the  terms  of  the  agreement  would  not  alone  have  been  sufficient, 
yet  as  the  jury  have  connected  it  with  something  which  does, 
and  the  letter  is  signed  by  the  defendants,  there  is  then  a 
written  note  or  memorandum  of  the  order  which  was  originally 
given  by  the  plaintiff  signed  by  the  defendants.  It  has  been 
decided  that  if  a  man  draw  up  an  agreement  in  his  own  hand- 
writing, beginning  ''  I,  A.  B.  agree,  &;c."  and  leave  a  place  for  a 
signature  at  the  bottom,  but  never  sign  it,  it  may  be  considered 
as  a  note  or  memorandum  in  writing  within  the  statute.  And 
yet  it  is  impossible  not  to  see  that  the  insertion  of  the  name 
at  the  beginning  was  not  intended  to  be  a  signature,  and  that 
the  paper  was  meant  to  be  incomplete  until  it  was  further  signed. 
This  last  case  is  stronger  than  the  one  now  before  us,  and  affords 
an  answer  to  the  argument  that  this  bill  of  parcels  was  not 
delivered  as  a  note  or  memorandum  of  the  contract. 

Per  Curiam: 

Rule  discharged. 
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PAGE  V.   FEY. 

(2  Bos.  &  P.  240—243.) 

In  a  declaration  on  a  policy  of  insurance  the  plaintiff  ayerred  that 
Messrs.  H.  at  the  time  of  effecting  the  policy  and  at  the  time  of  the  loss, 
were  interested  in  the  cargo  which  was  the  subject  of  the  insurance  "  to 
a  large  amount,  to  wit,  to  the  amount  of  all  the  money  eyer  insured 
thereon ;  *'  at  the  trial  it  appeared  that  preyious  to  effecting  the  policy, 
Messrs.  H.  had  admitted  another  mercantile  house  to  a  joint  concern 
in  the  cargo  insured.  Held  that  the  ayerment  was  supported  by  the 
eyidenoe.t 

Thib  was  an  action  on  a  policy  of  insarance  on  the  ship 
Margaret  and  a  cargo  of  com,  at  and  from  Dundee  to  Chichester, 
effected  by  the  plaintiff  as  agent  of  Messrs.  Hyde  &  Hobbs. 
In  the  declaration  it  was  averred,  "  that  certain  persons  using 
trade  and  commerce  under  the  style  and  firm  of  Messrs.  Hyde 
&  Hobbs,  were  at  the  time  of  loading  the  said  com  on  board 
the  said  ship  as  aforesaid  and  at  the  time  of  subscribing  the  said 
writing  or  policy  of  insurance,  and  from  thenceforth  until  the 
time  of  the  loss  hereinafter  mentioned  interested  in  the  said 
com  to  a  large  amount,  to  wit,  to  the  amount  of  all  the  money 
ever  insured  thereon,  and  that  the  said  writing  or  policy  of 
assurance  so  made  in  the  name  of  the  plaintiff,  was  made  to  and 
for  the  use,  risk,  benefit,  and  account  of  them  the  said  Messrs. 
Hyde  &  Hobbs  to  wit,  at,  &c." 

At  the  trial  before  Lord  Eldon,  Gh.  J.,  at  the  Guildhall 
sittings  after  last  Easter  Term,  it  appeared  in  evidence  that 
Messrs.  Hyde  &  Hobbs  who  were  merchants  at  Chichester, 
had,  through  the  agency  of  the  plaintiff,  purchased  a  certain 
quantity  of  com  on  their  own  account;  that  on  the  27th  of 
December,  1798,  they  informed    the   plaintiff  by  letter,   that 


1800. 
Jtfjitf  28. 

[240] 


t  In  Ehmvorih  y.  Alliance  Marine 
Insurance  Co.  (1873)  L.  E.  8  0.  P. 
596,  42  L.  J.  C.  p.  305,  644,  Brett, 
J.  in  luB  written  judgment  is  reported 
to  have  said  of  tiie  aboye  case  {Page 
y.  Fry)  that  in  Cohen  y.  Hannam 
(1813),  5  Tannt.  101,  Lord  [«te] 
Maksfield  intended  to  overrule  it. 
The  authorities  are  oonflicting,  and 
non  constat  that  Sir  James  Aiansfield's 


authority,  if  he  did  mean  to  oyer- 
rule  Lord  Eldon's  judgment,  is  to  be 
followed.  In  the  aboye-mentioned 
case  of  Ebsworth,  &c.,  the  Court 
were  equally  diyided,  Boyill,  Ch.  J. 
and  Denman,  J.  affirming  the  insur- 
able interest,  and  Keating  and 
Brett,  J.J.  denying  it.  That  case 
will  furnish  a  clue  to  all  the 
authorities. — ^B.  G. 
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Pagb  thinking  the  engagement  might  perhaps  be  too  large  for  them- 
FbV.  selves,  they  had  offered  another  house  of  the  name  of  Hacks  a 
joint  concern  in  the  com,  which  the  latter  had  accepted ;  and  at 
the  same  time  directed  the  plaintiff  to  effect  an  insurance  on  the 
cargo,  which  he  accordingly  did  on  the  28th  January,  1799. 
The  invoices  were  made  out  to  Hyde  &  Hobbs,  and  payment 
for  the  cargo  was  made  by  them.  It  was  objected  on  the  part 
of  the  defendant,  that  the  evidence  contradicted  the  averment  in 
the  declaration,  that  the  whole  interest  in  the  cargo  insured  was 
in  Messrs.  Hyde  &  Hobbs.  His  Lordship  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  but  gave  leave  to  the  defendant  to 
move  for  a  nonsuit. 

Accordingly  a  rule  nm  for  that  purpose  having  been  obtained 
upon  a  former  day ; 

Lms,  Serjt.  now  shewed  cause : 

The  whole  question  in  this  case  is.  Whether  the  variance 
[  *24l  ]  between  the  averment  of  interest  in  the  ^declaration  and  the 
interest  proved  be  material?  Under  the  19  Geo.  II.  c.  87, 
it  is  undoubtedly  necessary  that  the  party  for  whom  the  policy 
is  effected  should  be  really  interested,  and  it  has  been  the 
practice  since  that  statute  to  aver  the  interest.  It  seems  how- 
ever to  be  doubtful  whether  it  be  necessary  so  to  do :  the  effect 
of  the  statute  is  not  to  make  any  additional  averment  in  the 
declaration  necessary,  but  only  to  throw  upon  the  plaintiff  the 
burden  of  proving  that  the  parties  for  whose  benefit  the  policy 
is  made  are  interested  within  the  meaning  of  the  statute.  In 
this  case  the  objection  is  not  that  Messrs.  Hyde  &  Hobbs  are 
not  interested,  but  that  their  interest  is  not  properly  averred. 
If  then  the  averment  in  question  were  unnecessary,  it  will  not 
prevent  the  plaintiff  from  recovering,  being  alleged  under  a 
scilicet ;  for  as  it  does  not  relate  to  matters  that  are  part  of  the 
contract,  it  is  not  to  be  considered  as  a  material  averment,  f 
At  any  rate  this  averment  need  not  be  construed  so  strictly  as  to 
exclude  the  interest  of  all  other  persons  besides  Messrs.  Hyde 
&  Hobbs.    The  substantial    part    of   the    averment    is,    that 

t  Frith  T,  Gray,  cit.  in  the  note  to  Drewry  v.  Twxbb,    4  T.  R  661,  and 
Peppin  T.  Solomon,  6  T.  B.  496. 
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MesBTs.  Hyde  &  Hobbs  were  interested  to  a  large  amount,  and  Page 
indeed  the  other  party  who  was  partly  interested  with  them  had  fbt. 
only  an  equitable  claim  on  the  proceeds.  The  prima  facie 
interest  is  in  those  persons  who  paid  for  the  cargo.  In  Page 
V.  Rogers,  Park  Insur.  402,  it  was  averred  that  the  plaintiff 
was  possessed  of  one-third  of  the  ship  insured,  and  it  appearing 
that  he  had  at  one  time  purchased  the  whole  ship,  it  was  objected 
that  as  there  was  no  evidence  of  his  having  since  parted  with 
two  thirds,  the  allegation  was  not  made  out ;  but  Lord  Mansfield 
overruled  the  objection. 

Shepherd  and  Best,  Serjts.  contra. 

Whether  under  the  19  Geo.  II.  it  be  necessary  to  aver  the 
plaintiff's  interest,  is  not  the  question  here;  but  the  objection 
is,  that  the  plaintiff  has  stated  upon  the  record  that  an  interest 
exists  in  certain  persons  in  whom  it  is  not,  and  that  having 
so  stated  it  upon  record,  he  ought  to  have  proved  it.  The  true 
way  of  determining  whether  an  unnecessary  averment  need  be 
proved,  is  to  consider  whether  if  referred  to  the  Prothonotary  it 
could  be  struck  out  as  impertinent.  Bristoic  v,  Wright,  Doug. 
667.  In  Hare  v.  Cater,  Cowp.  766,  where  it  was  averred  that 
the  defendant  was  assignee  of  all  the  premises,  and  it  turned  out 
that  he  was  assignee  of  a  part  only,  the  variance  was  held  fatal. 
Now  the  necessary  construction  of  this  averment  is,  that  the 
exclusive  interest  was  in  Messrs.  Hyde  &  Hobbs.  It  can  make 
no  difference  in  the  case  whether  Messrs.  *Hyde  &  Hobbs  [  ^242  ] 
purchased  the  cargo  in  their  own  name  for  others,  or  having 
purchased  it  on  their  own  account  they  afterwards  admitted 
others  to  a  joint  concern  in  it;  now  in  the  former  case  it  is 
clear  that  if  interest  were  averred  to  be  in  themselves,  the 
variance  would  be  fatal.  The  parties  whom  they  admitted  into 
the  concern  may  be  considered  as  partners  in  the  transaction ; 
they  might  have  insured  their  proportion  as  such,  and  might 
have  averred  their  interest  in  that  proportion.  The  averment 
of  the  plaintiff  therefore  which  excludes  the  interest  of  any 
person  except  Messrs.  Hyde  &  Hobbs  is  untrue. 

Lord  Eldon,  Gh.  J. : 
The  question  is,  Whether  Messrs.  Hyde  &  Hobbs  had  such 
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faoe  an  interest  in  the  whole  cargo  as  will  support  the  averment  in 
Fbt.  question?  An  insurable  interest  is  a  very  different  interest  from 
most  others  that  can  be  stated.  In  Le  Cras  v.  Hughes^  it  is  very 
certain  that  the  party  insured  had  no  interest  in  the  subject  of 
the  insurance  according  to  the  common  understanding  of  the 
word  interest ;  for  the  prize  taken  not  coming  within  the  terms 
of  the  Act  of  Parliament,  and  consequently  not  within  the  terms 
of  the  proclamation,  was  completely  at  the  disposal  of  the  Grown. 
In  that  case,  as  counsel  for  the  defendant,  I  pressed  upon  Lord 
Mansfield  the  authority  of  a  case  before  Lord  Bathubst  assisted 
by  Sir  Thomas  Sewell,  where  the  next  of  kin  of  a  lunatic  applied 
to  the  Court  of  Chancery  praying  that  the  evidence  of  his  being 
the  next  of  kin  might  be  perpetuated,  and  stating  that  he  had 
such  an  interest  in  the  estate  as  the  Court  might  take  notice  of. 
The  application  however  was  rejected  on  the  ground  of  want  of 
interest;  and  yet  the  interest  in  that  case  would  generally  be 
understood  to  be  much  more  certain  than  that  reasonable  expecta- 
tion on  which  Le  Cras  v.  Hughes  was  decided.  So  in  the  case 
of  the  Dutch  commissioners  t  which  was  lately  decided,  it  is  very 
difficult  to  define  what  their  interest  was,  and  yet  they  were  held 
to  have  an  insurable  interest.  My  opinion  therefore  upon  this 
case  is  very  clear ;  I  think  the  plaintiff  had  a  sufficient  interest 
throughout  the  entirety  of  this  cargo,  notwithstanding  other 
persons  had  a  beneficial  interest  in  a  part  to  support  the 
averment  in  this  declaration. 

Heath,  J. : 

[  243  ]  I  do  not  see  why  a  joint-tenant  or  a  tenant  in  common  has 

not  such  an  interest  in  the  entirety  as  will  entitle  him  to  insure. 
A  policy  made  by  a  person  so  interested  is  not  to  be  considered 
as  a  wager  policy. 

BooKE,  J. : 

I  think  that  Messrs.  Hyde  &  Hobbs  had  such  an  interest  in 
the  cargo  as  will  answer  the  terms  of  the  averment. 

Chambbe,  J. : 

The  averment  in  substance  is  nothing  more  than  that  the 

t  Park  Inaur.  269.  t  Crawford  v.  Hunter,  4  B.  B.  576,  8  T.  B.  13. 
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parties  for  whose  benefit  the  insurance  was  made,  had  an  interest        Page 

in  the  subject  of  that  insurance.    They  are  not  bound  by  the        yby. 

terms  of  the  averment  to  shew  any  thing  more  than  that  they 

have  an  interest,  and  if  they  shew  an  interest  to  the  extent  of 

one  hundredth  part  of  the  cargo  it  wiU  be  sufficient.    The  spirit 

of  the  19  6.  U.  only  requires  that  the  policy  shall  not  be  a 

gaming  policy. 

Rule  discharged. 


HANDCOCK  V.   BAKER  and  Three  Others.  isoo. 

(2  Bos.  &  P.  260—265.)  JWy^l. 

A  private  person  may  justify  breaking  and  entering  the  plaintiffs        r  260  1 
bonse  and  imprisoning  his  person,  to  prevent  him  from  committing 
murder  on  his  wife. 

Trespass  for  breaking  the  plaintiff's  dwelling-house  and 
assaulting  him  therein,  and  dragging  him  out  of  bed,  and 
forcing  him  without  clothes  out  of  his  house  along  the  public 
street,  and  beating  and  imprisoning  him  without  cause. 

Two  of  the  defendants  suffered  judgment  by  default,  and  the 
other  two  pleaded,  1st,  not  guilty :  2ndly,  that  the  plaintiff  in 
the  said  dwelling-house  broke  the  peace  and  assaulted  his  wife, 
and  purposed  to  have  feloniously  killed  and  slain  her,  and  was 
on  the  point  of  so  doing ;  and  that  her  life  being  in  great  danger 
she  cried  murder  and  called  for  assistance;  whereupon  the 
defendants,  for  the  preservation  of  the  peace,  and  to  prevent 
the  plaintiff  from  so  killing  and  slaying  his  wife,  and  committing 
the  said  felony,  endeavoured  to  enter  by  the  door,  and  knocked 
thereat ;  and  because  the  same  was  fastened,  and  there  was 
reasonable  cause  to  presume  that  the  wife's  life  could  not  have 
been  otherwise  preserved  than  by  immediately  breaking  open 
the  door  and  entering  the  said  dwelling-house,  and  they  could 
not  otherwise  obtain  possession,  they  did  for  that  purpose  break 
and  enter  the  said  dwelling-house,  and  somewhat  break,  &c. 
doing  as  little  damage  as  possible,  and  gently  laid  hands  on 
the  plaintiff,  and  prevented  him  from  further  assaulting  and 
feloniously  killing  and  slaying  his  said  wife ;  and  for  the  same 
purpose  and  also  for  that  of  taking  and  delivering  the  plaintiff 
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Hamdcock  to  a  constable,  to  be  by  him  taken  before  a  justice,  and  dealt 
Bakeb.  with  according  to  law,  kept  and  detained  him  a  short  and  reason- 
able time  in  that  behalf,  and  because  he  had  not  then  proper 
and  reasonable  clothes  on  him,  took  their  hands  off  from  him, 
and  permitted  him  to  enter  a  bed-chamber,  and  to  remain  there 
a  reasonable  time,  that  he  might  put  on  such  clothes,  which  he 
might  have  done ;  and  because  he  did  not  nor  would  so  do, 
but  wholly  refused  and  went  into  bed  there,  and  remained  there 
at  the  end  of  such  reasonable  time,  and  would  not  quit  the  same, 
[  *26i  1  although  thereto  requested,  the  defendants  for  the  *same 
purposes  as  they  so  kept  and  detained  the  plaintiff  as  above- 
mentioned,  there  being  then  no  reasonable  ground  for  presuming 
that  he  had  changed  his  purpose  of  further  assaulting  and 
feloniously  slaying  his  said  wife,  entered  the  bed-chamber  in 
order  for  those  purposes  to  take  him  therefrom,  whereupon 
the  plaintiff  assaulted  and  would  have  beat  the  said  defendants 
if  they  had  not  defended  themselves,  which  they  did,  and  if 
any  damage  happened  to  the  plaintiff  it  was  occasioned  by 
his  own  assault,  and  the  defendants  for  the  purposes  in  that 
behalf  aforesaid,  gently  laid  hands  upon  the  plaintiff  and  took 
him  from  the  bed  and  out  of  the  dwelling-house  along  the 
public  streets  for  a  reasonable  time,  and  kept  and  detained  him 
for  a  short  and  reasonable  time  for  those  purposes,  till  they 
could  find  a  constable,  and  as  soon  as  they  could  find  a  constable 
delivered  him  to  the  constable  for  the  purpose  in  that  behalf 
aforesaid. 

The  plaintiff  repUed  de  injuria  sua  propria,  and  by  way  of  new 
assignment  pleaded,  that  he  sued  out  his  writ  and  declared  as 
well  for  the  trespasses  justified,  as  also  for  that  the  defendants  at 
the  iimes  when,  &c.  beat  and  ill-treated  the  plaintiff  with  much 
greater  violence  and  imprisoned  him  for  a  longer  time  than  was 
necessary  and  proper  for  any  of  the  purposes  in  the  plea  men- 
tioned. 

Issue  having  been  joined  on  the  replication  and  new  assign- 
ment, the  cause  was  tried  before  Gbosb,  J.,  at  the  last  Spring 
assizes  for  Norfolk,  when  the  jury  found  for  the  plaintiff  on  the 
general  issue,  and  for  the  defendants  on  the  special  justification. 

In  Easter  Term  last  a  rule  nisi  was  obtained  calling  on  the 
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defendants  to  shew  cause  why  the  judgment  for  the  defendants    Hawdoook 
on  the  special  justification  should  not  be  arrested,  and  a  verdict       baker. 
entered  for  the  plaintiff  on  the  general  issue,  mth  Is.  damages. 
The  case  having  stood  over  till  this  term, 

Shepherd  and  JVilliams,  Serjts.  now  shewed  cause,  and  con- 
tended that  if  the  defendants  were  justified  in  entering  the 
plaintifiTs  house  and  preventing  him  from  killing  his  wife  in  the 
first  instance,  they  were  also  justified  in  taking  the  proper  means 
to  prevent  him  from  accomplishing  that  purpose  at  any  time 
while  the  same  intent  continued ;  that  after  verdict,  the  allega- 
tion that  "  there  was  no  reasonable  ground  for  presuming  that 
he  had  changed  his  purpose  of  further  assaulting  and  feloniously 
slaying  his  said  wife  "  must  be  taken  to  have  been  proved  ;  they 
.  cited  9  Ed.  IV.  26,  b,  Bro.  Ab.  tit.  Trespass,  pi.  184,  where  to 
trespass  for  assault  and  imprisonment  the  defendant  ^pleaded,  [  *^6^  ] 
that  the  plaintiff  was  lying  in  wait  in  the  highway  to  rob  the 
King's  subjects,  that  one  Alice  was  riding  on  the  same  highway, 
against  whom  the  plaintiff  drew  his  sword  and  commanded  her 
to  deliver  her  purse,  whereupon  she  levied  hue  and  cry,  that  the 
defendant  was  riding  there  and  heard  the  cry,  and  returned  and 
took  the  plaintiff,  and  because  there  were  no  stocks  in  the  vill  he 
carried  him  to  S.  and  there  delivered  him  to  the  constable  ;  and 
the  plea  was  held  good  by  the  whole  Court,  and  Moile  said,  if 
one  say  to  me,  ''  See  this  man,  I  will  certainly  kill  him,"  in  this 
case  I  may  hold  him  so  that  he  do  not  kill  the  man,  and  this 
holding  is  no  imprisonment ;  t  they  also  referred  to  22  Ed.  IV. 
45,  b,  2  Rol.  Ab.  tit.  Trespass,  E.  IV.  where  it  is  said  by  Fairfax, 
**  If  you  see  two  men  fighting  so  that  one  may  perhaps  kill  the 
other,  it  is  legal  for  you  to  part  them  and  to  put  one  in  your 
house  till  his  passion  be  passed." 

Sellon  and  Bayley,  Serjts.  in  support. of  the  rule  observed 
that  the  cases  were  distinguishable  from  the  case  in  question 
inasmuch  as  this  was  a  case  of  interference  between  husband  and 
wife,  the  former  of  whom  has  to  a  certain  extent  the  power  of 

t  In  that  case  it  is  also  said  by      arrest    and   commit  to  gaol  if   lie 
Needham,  *'  In  these  cases,  he  may      intends  to  do  a  felonious  act." 
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Havdcock  correcting  the  latter ;  that  although  the  defendants,  if  they  had 
Bakbb.  8^^  the  wife  in  actual  danger,  might  perhaps  have  been  justi- 
fied ;  yet  without  any  warrant  of  constable  they  could  not  inter- 
fere by  way  of  prevention,  merely  because  the  intention  con- 
tinued ;  that  the  law  has  provided  a  remedy  for  the  wife  in  case 
the  husband  threaten  to  beat  or  to  kill  her ;  she  may  either  have 
a  writ  of  supplicavit  out  of  Chancery,  F.  N.  B.  80,  or  exhibit 
articles  of  the  peace  in  the  King's  Bench ;  that  in  this  case  it 
did  not  appear  even  that  the  wife  was  present  at  the  time  when 
the  plaintiff  was  taken  out  of  bed  ;  whereas  it  was  necessary  for 
the  defendants  to  allege,  not  only  that  the  plaintiff  had  the  intent 
but  the  power  to  kill  his  wife :  and  that  in  order  to  justify  the 
imprisonment,  they  should  also  have  averred  that  the  intention 
continued  during  the  whole  time  in  which  the  plaintiff  was 
detained  by  the  defendants. 

Lord  Eldon,  Ch.  J. : 

If  the  reasoning  be  good  that  a  wife  ought  to  apply  for  assist- 
ance to  those  Courts  where  the  law  has  provided  assistance  for 
her,  it  will  equally  apply  to  the  first  entry  of  the  house  by  the 
defendants,  as  to  the  subsequent  assault  and  imprisonment  which 
[  •263  ]  is  stated  to  have  taken  place  in  the  bed-room.  *I  think,  how- 
ever, that  a  wife  is  only  bound  to  apply  to  those  remedies,  where 
it  is  probable  that  the  injury  to  be  apprehended  will  be  pre- 
vented by  such  application.  In  this  case  the  plaintiff  being 
about  to  commit  a  felony  by  killing  and  slaying  his  wife,  the 
defendants  interfered  by  breaking  and  entering  the  house  in 
order  to  prevent  the  execution  of  that  intent :  and  "  for  the  same 
purposes,"  that  is,  with  a  view  to  prevent  the  plaintiff  from 
killing  and  slaying  his  wife,  they  afterwards  committed  the 
injury  complained  of  in  the  bed-room,  into  which  they  had  per- 
mitted him  to  enter  in  order  to  put  on  necessary  clothes.  It  is 
stated  that  there  was  no  reasonable  ground  for  presuming  that 
the  plaintiff  had  changed  his  purpose ;  and  it  is  argued  that  it 
ought  to  have  been  averred  that  his  purpose  actually  continued : 
but  if  the  preceding  allegation  be  true,  that  the  defendants 
entered  the  bed-room  for  the  same  purposes  for  which  they  had 
previously  entered  the  house,  the  latter  allegation  was  unneces- 
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aary ;  since  the  averment  that  it  was  tor  the  same  purposes  sof-    HikKccocK;; 

ficiently  brought  the  qnestion  before  the  jury,  Whether  or  not  the       bakxb. 

defendants  [entered]  into  the  bed-chamber  and  detained  the 

plaintiff  for  the  purpose  of  preventing  him  from  killing  and 

slaying  his  wife  ?    It  is  not  difficult  to  conceive  that  under  some 

circumstances  it  might  be  more  especially  the  defendants'  duty  to 

interfere  in  that  manner.    Suppose  A.  endeavour  to  lay  hold  of  B. 

who  is  in  pursuit  of  G.  with  an  intent  to  kill  him,  and  B.  there- 

npon  ceases  to  pursue  with  the  view  of  effecting  his  purpose  with 

more  cunning,  the  act  of  ceasing  to  run,  so  far  from  being 

evidence  of  an  intention  to  desist  from  his  purpose,  might  afford 

strong  evidence  of  an  intention  to  prosecute  it  with  more  effect ; 

in  which  case  the  detention  of  B.  would  be  justified.    In  this 

case  the  jury  were  competent  to  consider  whether  under  all  the 

circumstances  of  the  case,  including  the  presence  or  absence  of 

the  wife,  the  plaintiff  got  into  bed  with  a  view  of  more  effectually 

executing  his  intent  to  kill  his  wife.    In  fact  the  jury  have  found 

that  the  defendants  kept  and  detained  the  plaintiff  after  he  had 

gone  into  the  bed-room  for  the  same  purposes  for  which  they 

kept  and  detained  him  before.    With  respect  to  the  averment 

which  has  been  supposed  to  be  necessary,  it  is  sufficient  to 

answer,  that  after  verdict  it  must  be  presumed  that  every  thing 

is  proved  which  is  necessary  to  support  the  verdict;   and  the 

jury  have  found  that  it  was  necessary  for  the  preservation  of  the 

woman's  life  that  the  defendants  should  do  what  they  did. 

Heath,  J. : 

I  am  of  the  same  opinion.  It  is  a  matter  of  the  last  conse-  [  264  j 
quence  that  it  should  be  known  upon  what  occasions  by-standers 
may  interfere  to  prevent  felony.  In  the  riots  which  took  place 
in  the  year  1780,  this  matter  was  much  misunderstood,  and  a 
general  persuasion  prevailed  that  no  indifferent  person  could 
interpose  without  the  authority  of  a  magistrate ;  in  consequence 
of  which  much  mischief  was  done,  which  might  otherwise  have 
been  prevented.  In  this  case  the  defendants  broke  and  entered 
the  plaintiffs  house  in  order  to  prevent  the  commission  of 
murder,  and  that  seems  to  have  been  admitted  to  be  a  good  jus- 
tification.    The  only  dispute  therefore  turns  on  the  propriety  of 
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Handcock  their  conduct  towards  the  plaintiff  after  they  had  suffered  him  to 
Bakeb.  go  iiito  the  bed-room.  Now  I  think  that  enough  is  stated  in  the 
justification  to  support  the  verdict,  since  the  jury  have  thought 
that  the  conduct  of  the  defendants  was  right.  After  verdict  we 
may  suppose  any  thing.  We  may  suppose  that  the  plaintiffs 
passion  continued,  and  that  he  again  declared  that  he  would  kill 
his  wife. 

BooKE,  J. : 

[  265  ]  I  am  of  the  same  opinion.    It  is  highly  important  that  by- 

standers should  know  when  they  are  authorized  to  interfere.  In 
this  case  the  life  of  the  wife  was  in  danger  from  the  act  of  the 
husband.  The  defendants  therefore  were  justified  in  breaking 
open  the  house,  and  doing  what  was  necessary  for  the  preserva- 
tion of  her  life.    The  jury  find  that  they  have  done  this. 

Chambbe,  J. : 

There  is  a  great  difference  between  the  right  of  a  private 
person  in  cases  of  intended  felony  and  of  breach  of  the  peace.  It 
is  lawful  for  a  private  person  to  do  any  thing  to  prevent  the  per- 
petration of  a  felony.  In  this  case  it  is  stated  that  the  plaintiff 
purposed  feloniously  to  kill  and  slay  his  wife,  to  prevent  which 
the  defendants  interfered  in  the  manner  stated  in  the  plea.  The 
justification  has  been  found  by  the  verdict ;  and  the  defendants 
therefore  are  entitled  to  the  judgment  of  the  Court. 

Rule  discharged. 
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SINGLETON  and  Others,  Assignees  op  HOWELL,  v. 

BUTLER 

(2  Bos.  &  P.  283—284.) 

The  acceptor  of  a  bill  of  exchange  two  days  before  the  expiration  of 
the  time  for  which  the  bill  was  originally  drawn,  called  upon  the 
indorser  and  informed  him  privately  that  he  was  insolvent ;  the  indorser 
insisted  on  being  paid  the  amount  of  the  bill,  offering  at  the  same  time 
to  become  security  to  the  creditors  for  so  much  as  the  estate  should 
produce,  whereupon  the  acceptor  paid  it,  and  four  days  after  became 
bankrupt ;  it  also  appeared  that  the  bill  had  been  altered  so  as  to  make 
it  fall  due  before  this  transaction,  but  without  the  defendant's  know- 
ledge. Held  that  this  was  sufficient  proof  of  fraudulent  preference  to 
defeat  the  payment  of  the  bill.t 

This  was  an  action  for  money  had  and  received. 

At  the  trial  before  Lord  Eldon,  Gh.  J.  at  the  Guildhall 
sittings  after  last  Trinity  Term  the  following  case  was  proved  : 
The  defendant  having  drawn  a  bill  of  exchange  on  Howell  the 
bankrupt,  dated  the  Ist  of  March,  1796,  payable  to  his  own 
order  three  months  after  date,  it  was  accepted  by  Howell,  and 
indorsed  by  the  defendant  to  his  bankers.  On  the  2nd  of  June, 
which  was  two  days  before  the  bill  would  become  due  as  it  was 
originally  drawn,  Howell  came  to  the  defendant  and  told  him 
that  in  consequence  of  several  bouses  having  failed  he  had  lost 
large  sums  of  money,  and  his  bills  had  been  returned  upon  him ; 
and  he  informed  the  defendant  as  his  friend  (but  informed  no 
other  person  thereof)  that  his  affairs  were  bad,  and  would  not  pay 
above  10«.  in  the  pound.  Upon  this  the  defendant  said  that 
Howell  must  pay  his  bill,  and  that  if  he  would,  he  the  defendant 


1800. 
ITov,  11. 

[283] 


t  The  question  of  fraudulent  prefer- 
ence has  been  much  discussed  in 
recent  cases,  but  the  question  has 
usually  turned  upon  '*  pressure.'' 
There  seems,  however,  nothing  to 
detract  from  the  authority  of  this 
decision  in  the  case  where  the  due 
date  is  anticipated.    The  following 

B.B. — VOL.   V. 


are  some  of  the  most  recent  cases  on 
the  subject : — Ex  parte  Hall,  In  re 
Cooper  (C.  A.  1882)  19  Ch.  D.  580,  51 
L.  J.  Ch.  556;  Ex  parte  Griffith,  In  re 
Wilaxron  (C.  A.  1883)  23  Ch.  D.  69, 
52  L.  J.  Ch.  717  ;  Ex  parte  mil,  In 
re  Bird  (C.  A.  1883)  23  Ch.  D.  695, 
52  L.  J.  Ch.  903.— R.  C. 

Q  Q 
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8INOLET0K  would  be  security  to  Howell's  creditors  for  so  much  as  the  estate 
fiuTLEK.  should  produce  if  they  agreed  to  a  composition.  Howell  accord- 
ingly paid  the  bill,  and  on  the  6th  of  June  became  bankrupt. 
It  also  appeared  that  the  date  of  the  bill  had  been  altered  from 
the  1st  to  the  21st  of  March,  and  that  the  time  of  payment  had 
been  altered  from  three  months  after  date  to  two  months  after 
date.  There  was  no  evidence  however  to  shew  by  whom  this 
alteration  was  made,  or  that  the  defendant  had  any  knowledge 
of  it,  but  the  circumstances  of  the  case  rather  afforded  a  pre- 
sumption that  he  did  not.  His  Lordship  observed  to  the  jury 
that  this  was  a  bargain  for  a  fraudulent  preference,  the  con- 
sideration  of  which  was  of  no  value ;  that  the  circumstance  of 
the  bankrupt  having  called  upon  the  defendant  two  days  before 
the  bill  became  due,  and  after  disclosing  his  situation  having 
acceded  to  the  defendant's  offer,  afforded  strong  ground  for  them 
to  infer  fraud,  and  that  the  inference  of  fraud  as  far  as  related  to 
the  bankrupt  f  was  rather  strengthened  by  the  alteration  which 
[  *284  ]  bad  taken  place  in  the  date  and  *time  of  payment  of  the  bill, 
trhe  jury  found  a  verdict  for  the  plaintiffs  for  the  amount  of  the 
money  received  by  the  defendant  on  the  bill. 

Shepherd,  Serjt.  now  moved  for  a  rule  calling  on  the  plain- 
tiffs to  shew  cause  why  there  shoidd  not  be  a  new  trial,  contend- 
ing that  the  preference  given  to  the  defendant  was  not  voluntary, 
inasmuch  as  the  defendant  had  insisted  on  having  the  bill  paid, 
and  that  it  was  not  necessary  there  should  be  any  threats  of 
legal  process  to  rebut  the  presumption  of  fraudulent  preference. 
He  cited  Smith  v.  Payne,  6  T.  R.  152,  where  a  security  given  to 
a  creditor  by  a  debtor  at  the  mere  instance  of  the  former,  but 
without  any  threats  of  an  arrest,  was  held  valid,  though  the  debtor 
himself  informed  the  creditor  of  the  bad  situation  of  his  affairs. 

Lord  Eldon,  Ch.  J.  having  stated  the  case  to  the  Court  with 
his  directions  thereupon,  declared  himself  of  the  same  opinion 
which  he  gave  at  the  trial,  and  distinguished  this  from  the  case 

t  But  as  to  this  point  obserye  the     L.  1876)  L.  B.  7  H.  L.  839,  44  L.  J. 
effect  of  the  saving  clause  in  more     Bk.  129,  24  W.  B.  463.— bL  C. 
recent  Acts.    Butcher  v.  Stead  (H. 


L' 
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of  Smith  V.  Payne,  because  there  the  creditor  came  to  the  debtor,    Siholetox 
and  the  security  was  taken  for  a  debt  actually  due.  Butleb. 

Heath,  Booex,  and  Chambre,  JJ.  concurring  with  his  Lord- 
fihip,  Shepherd  took  nothing  by  his  motion. 


THOMPSON  V.  LADY  LAWLET  and   Others. 

ISOO. 
(2  Bofl.  &  P.  303—319.)  Aiw.  24. 

Under  a  general  devise  of  all  manors,  messuages,  lands,  tenements  ^ 

and  hereditaments,  leasehold  messuages  will  not  pass,  unless  it  appear        ^        ^ 
to  haye  been  the  evident  intent  of  the  devisor  that  they  should  pass. 

This  was  a  case  sent  by  the  Lord  Chancellor  for  the  opinion 
of  this  Court. 

Beilby  Thompson,  Esq.  being  seised  in  fee  of  the  manor  of 
Wheldrake,  in  tlie  county  of  York,  and  other  real  estates,  and 
also  possessed  of  a  considerable  personal  estate,  including 
among  other  things,  two  leasehold  houses,  one  situate  at  Putney 
in  Surrey,  and  the  other  in  Mortimer  Street,  Cavendish  Square, 
holden  on  beneficial  leases  (in  each  of  which  about  70  years 
were  unexpired,!)  on  the  28th  May,  1794,  duly  made  his  will, 
attested  so  as  to  pass  real  estates.  After  directing  that  his 
funeral  expenses  debts  and  legacies  should  be  paid  out  of  his 
personal  estate,  but  if  his  personal  estate  should  not  be  sufficient 
to  pay  the  same,  his  real  estate  should  be  charged  with  the 
deficiency,  he  gave  and  devised  his  manor  of  Wheldrake  and  all 
other  his  manors  messuages  lands  tenements  and  hereditaments 
to  trustees  therein  named  and  their  heirs  to  the  uses  upon  and 
for  the  trusts  intents  and  purposes  therein  mentioned,  that  is  to 
say,  as  to  his  said  manor  of  Wheldrake,  and  all  his  other  tene- 
ments and  hereditaments  in  the  parish  of  Wheldrake  to  the 
intent  that  his  wife  should  receive  thereout  during  *her  life  the  [  *304  ] 
yearly  sum  of  2002.  in  addition  to  the  yearly  sum  of  8002. 
provided  for  her  by  his  marriage  settlement,  and  that  certain 
other  persons  therein  named  should  receive  the  annuities  thereby 

t  This  fact  was  admitted  though  the  case,  though  many  parts  relied 
not  stated  in  the  case,  and  indeed  as  upon  in  the  judgment  were  not  in- 
the  whole  will  was  taken  as  part  of     troduced  at  first,  they  are  now  added. 

Q  Q  2 
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Thompson 

V. 

Lady 
Lawlet. 


provided  for  them,  and  he  then  devised  as  follows,  that  is  to  say 
"  as  for  and  concerning  the  said  manors  and  messuages  and  other 
hereditaments  so  charged  with  the  said  annuities  with  all  their 
rights  members  and  appurtenances  and  as  for  and  concerning  all 
other  his  manors  messuages  lands  tenements  and  hereditaments 
with  their  rights  members  and  appurtenances  in  the  said  county 
of  York  or  elsewhere  in  the  kingdom  of  Great  Britain,  to  the 
use  of  his  first  and  other  sons  in  tail  male  and  for  want  of  such 
issue  to  the  use  of  his  first  and  other  sons  in  tail  general, 
remainder  to  his  daughters  in  tail  as  tenants  in  common  if  more 
than  one,  with  cross  remainders,  and  for  want  of  such  issue  to 
the  use  of  his  brother  Bichard  Thompson  and  his  assigns  for  his 
life  without  impeachment  of  waste,  remainder  to  the  said  trustees 
to  preserve  contingent  remainders,  remainder  to  the  use  of  the 
first  and  other  sons  of  the  said  Bichard  Thompsoii  successively 
in  tail  male,  remainder  to  the  use  of  Paul  Beilby  Lawley,  the 
third  son  of  his  sister.  Lady  Lawley,  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  the  use  of  Francis 
Lawley,  the  second  son  of  his  said  sister  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male,  remainder  to  the  use  of  Sir 
Bobert  Lawley,  the  eldest  son  of  his  said  sister  for  Ufe,  remainder 
to  his  first  and  other  sons  in  tail  male,  with  the  ultimate 
remainder  to  his  own  right  heirs."  Then  followed  a  proviso, 
that  if  P.  B.  Lawley,  or  F.  Lawley  should  succeed  to  the 
premises  they  should  take  the  name  and  arms  of  Thompson,  and 
other  provisoes  empowering  the  several  devisees  to  jointure  and 
to  raise  portions  by  demise  or  mortgage,  redeemable  by  the 
person  who  for  the  time  being  should  be  entitled  to  the  freehold 
and  inheritance.  He  then  limited  an  estate  in  Nottinghamshire 
to  other  persons,  and  after  having  declared  that  it  was  his 
intention  to  have  given  his  wife  the  choice  of  any  one  of  his 
mansion-houses  in  Yorkshire  or  London,  or  the  house  that  he 
had  lately  purchased  at  Putney,  but  that  she  had  declined  the 
acceptance  of  either  of  them,  and  would  have  no  house  of  her 
own  to  go  to  after  his  decease,  gave  her  therefore  5,0002.  He 
then,  after  giving  several  legacies,  expressed  himself  as  follows, 
''  Lastly,  I  give  and  bequeath  all  my  monies,  securities  for  money, 
goods,  chattels  and  effects,  and  all  other  my  personal  estate  not 
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hereinbefore  by  me  disposed  of,  or  to  be  disposed  of  by  any  codi- 
cil or  codicils  to  this  *my  will  unto  my  said  brother  Bichard 
Thompson  and  unto  my  sister  Lady  Lawley  in  equal  shares  and 
proportions :  "  and  he  appointed  his  said  brother  and  sister 
executor  and  executrix  of  his  will. — The  testator  died  on  the  10th 
June,  1799,  without  having  revoked  his  will.  The  question  for 
the  opinion  of  the  Court  was,  Whether  the  leasehold  houses  and 
premises  late  belonging  to  the  testator  in  Mortimer- Street, 
Cavendish- Square,  and  at  Putney  in  Surrey,  passed  by  his  will 
under  the  general  devise  of  all  his  manors,  messuages,  lands, 
tenements  and  hereditaments,  with  their  rights,  members  and 
appurtenances  in  the  county  of  York  or  elsewhere  in  the  king- 
dom of  Great  Britain  ? 

Bayley,  Serjt.  for  the  plaintiff : 

In  the  first  place  the  leasehold  property  can  only  pass  by  way 
of  executory  devise,  and  being  limited  after  an  indefinite  failure  of 
issue,  the  limitation  as  an  executory  devise  is  too  remote.  In- 
dependent of  this  consideration,  however,  it  may  be  stated  as  a 
general  proposition,  established  by  a  long  series  of  cases,  that  where 
a  man  is  possessed  of  freehold  and  leasehold  property,  the  lease- 
hold will  not  pass  by  a  general  devise  applicable  to  freehold,  unless 
an  intention  that  they  should  pass  can  be  collected  from  the  face 
of  the  will,  or  from  the  nature  of  the  leaseholds  themselves.  It 
was  resolved  in  Rose  v.  Bartlett,  Cro.  Car.  292,  **  that  if  a  man 
hath  lands  in  fee,  and  lands  for  years,  and  deviseth  all  his  lands 
and  tenements,  the  fee-simple  lands  pass  only  and  not  the  lease 
for  years :  and  if  a  man  hath  a  lease  for  years  and  no  fee-simple, 
and  deviseth  all  his  lands  and  tenements,  the  lease  for  years 
passeth  :  for  otherwise  the  will  should  be  merely  void.*'  t  This 
case  is  a  leading  authority,  and  the  doctrine  has  been  recognised 
in  a  variety  of  subsequent  decisions.  The  case  of  Davis  v.  Gibhs, 
where  the  same  proposition  was  adopted,  was  first  decided  at 
the  Bolls,  as  appears  from  Fitzg.  116,  and  that  decision  was 
afterwards  confirmed  by  the  Lobd  Chakcellob,  and  on  an  appeal 
from  him,  by  the  House  of  Lords,  3  P.  Wms.  26.    The  words  used 

t  Indeed    leasehold   houses   will      no  freehold  houses.     Day  v.  Trigg^  1 
pass  under  a  devise  of  all  the  testa-      P.  Wms.  286. 
tor's  freehold  houses  in  A.  if  he  had 
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in  that  case  were  particularly  strong,  being  '^manorB,  messuages, 
lands,  tenements,  hereditaments,  and  real   estates   whatsoever 
of  which  the  testatrix  was  any  ways  seised  or  entitled  to,"  which 
last  expression  might  seem  to  apply  to  leasehold  estate.    Lord 
ELlrdwickb  in  Knotsford  v.  Gardner^  2  Atk.  450,  cites  the  case 
of  Rose  V.  Bartlettj  and  adds,  that  although  in  the  case  before 
him  he  had  no  doubt  at  all  of  the  intention  of  the  testator,  yet 
the  rule  of  law  must  prevail,  and  directed  an  issue   to  try 
whether  the  testator  at  the  time  of  making  his  will  *had  both 
freehold  and  leasehold  estates.    The  opinion  of  Lord  Hardwickb 
respecting  this  rule  of  law  is  shewn  still  more  strongly  in  Chap- 
many,  Hart,  1  Yes.  Sen.  271,  for  the  will  in  that  case  having  been 
executed  in  the  presence  of  two  witnesses  only  could  not  pass 
the  real  estate,  and  yet  his  Lordship  held  that  the  devise  of  all 
his  lands  and  tenements  must,  according  to  Rose  v.  Bartlett,  be 
confined  to  the  freehold  estates,  and  that  therefore  the  lease- 
hold would  not  pass.    These  cases  are  confirmed  by  Pistol  v. 
Riccardson,  K.  B.  Hil.  1784,  2  Cox's  P.  Wms.  459,  n.  1,  1  H. 
Bl.  26,  in  notis,  S.  G.  where  Lord  Mansfield  observed,  that  a 
system  of  legal  construction  had  been  estabhshed  by  former 
cases,  especially  Rose  v.  Bartlett,  and  Davis  v.  Gibbs,  which  pre- 
cluded the  Court  from  considering  the  intention  of  the  testator 
on  the  words  of  the  devise  as  they  otherwise  might  have  done, 
and  bound  them  in  their  decision  of  the  principal  case.    Yet  in  that 
devise  the  words  "  seised  of  interested  in  or  entitled  unto  "  might 
seem  applicable  to  leasehold  as  well  as  freehold  property.    It  was 
indeed  lamented  by  Lord  Kenton  in  Lane  v.  Lord  Stanhope,  6 
Term  Bep.  858,  f  that  the  case  of  Addis  v.  Clement,  2  P.  Wms.  456, 
was  not  cited  in  Pistol  v.  Riccardson,  since  his  Lordship  seemed 
to  think  that  Lord  Mansfield  might  have  been  induced  by  the 
authority  of  that  case  to  have  decided  otherwise.    But  it  appears 
from  a  manuscript  note  of  Pistol  v.  Rkcardson,  that  the  case  of 
Turner  v.  Hitler ,1  which  proceeded  on  the  authority  of  Addis  v. 
Clement,  was  noticed  by  Lord  Mansfield  in  his  judgment,  who 
received  his  account  of  it  from  Mr.  Baron  Etrb  :  it  is  therefore 
to  be  inferred,  that  the  case  of  Addis  v.  Clement,  had  it  been  cited, 
would  not  have  altered  his  Lordship's  opinion.    It  is  to  be 

t  3  R.  E.  198.  t  Eeported  1  Br.  C.  C.  78. 


r 


1800.    C.  P.    2  BOS.  &  P.  306—807. 


599 


observed,  however,  that  the  case  of  Addia  v.  Clement  is  very  dis- 
tingnishable  from  the  present.     Lord  Chancellor  Eing  observed, 
that  the  words  "  possessed  of  or  interested  in  "  properly  referred 
to  a  leasehold,  and  expressly  distinguished  the  case  before  him 
from  Rose  v.  Bartlett  on  that  ground  ;  and  his  Lordship  further 
relied  on  the  circumstance  of  the  leaseholds  being  perpetually 
renewable,  which  he  thought  might  have  induced  the  testator  to 
look  upon  himself  as  having  a  kind  of  inheritance.    This  last 
circumstance  also    distinguishes   Turner  v.  Husler   from    the 
present  case;  for  there  the  leasehold  tithes  were  perpetually 
renewable  without  fine,  and  Mr.  Baron  Eybb's  opinion  appears 
to  have  been  founded  on  the  ground  of  the  testator's  intention 
to  pass  the  leaseholds,  inferring  that  the  resemblance  which  those 
particular  leaseholds  bore  to  an  inheritance  made  the  testator 
forget  the  distinction.    With  respect  to  Lane  v.  Lord  Stanhope  it 
might  be  sufficient  to  say,  that  the  word  "  farm  "  there  used, 
was  particularly  *descriptive  of  leasehold  property,  if  it  was  not 
clearly  distinguished  from  the  present  case  by  another  circum- 
stance, namely,  that  the  freehold  and  leasehold  property  was  so 
blended  together  that  it  was  quite  impossible  to  suppose  that  the 
testator  could  have  intended  to  separate  them.    The  case  of 
Lowtherv.  Cavendish,  Amb.  356,  was  decided  simply  on  the  ground 
of  intention  apparent  on  the  face  of  the  will  that  the  leaseholds 
should  pass.    Li  the  present  case  it  is  impossible  to  discover  any 
intention  of  the  testator  expressed  upon  the  face  of  his  will  to 
pass  the  leasehold.    All  the  limitations  are  applicable  to  free- 
hold property  only :  and  the  words '' executors  and  administra- 
tors "  never  once  occur.    Besides,  as  the  lands,  &c.  are  limited  by 
the  general  devise  to  trustees  to  uses,  if  the  leaseholds  were  in- 
cluded in  this  devise,  the  legal  property  of  the  freehold  would  go  to 
one  person  and  of  the  leasehold  to  another ;  for  the  use  of  the  for- 
mer would  be  executed  in  the  cestui  que  use  by  the  statute,  whereas 
the  legal  estate  in  the  latter  would  remain  in  the  trustees. 

Runningtan,  Serjt.  for  the  defendants : 

The  general  terms  used  in  the  clause  in  question  are  sufficient 
to  pass  the  leasehold  together  with  the  freehold  property. 
Though  in  Rose  v.  Bartlett  the  language  used  is  undoubtedly  very 
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strong  in  support  of  the  argument  urged  on  the  other  side,  yet 
subsequent  to  that  case  the  rule  has  been  varied  in  many 
instances,  and  the  Courts  have  inclined  to  decide,  that  where 
they  can  collect  from  the  will  that  it  .was  the  intent  of  the 
testator  to  pass  his  leasehold  together  with  his  freehold  property 
under  a  general  clause  of  this  kind,  the  leasehold  is  passed 
accordingly.  In  Turner  v.  Hxisler  Mr.  Baron  Eyre  observes, 
that  the  determination  of  Rose  v.  Bartlett  was  very  early,  and 
that  he  was  led  to  think  it  arose  from  the  old  idea  of  the  dignity 
of  the  freehold,  and  the  small  value  of  the  interesse  termini  ;  but 
that  from  the  change  of  circumstances  the  rule  was  become 
unsatisfactory.  Davis  v.  Oibbs  was  decided  on  the  intent  of  the 
party  devising,  the  clause  in  dispute  being  a  devise  of  all  "  manors 
messuages  lands  tenements  hereditaments  and  real  estate  "  and 
there  being  another  clause  under  which  the  leasehold  evidently 
passed.  Though  the  general  rule  is  recognized  in  Knotsford  v. 
Gardner  and  Chapman  v.  Hart^  yet  in  Pistol  v.  Riccardson  the 
observation  of  Lord  Mansfield,  that  nothing  appeared  in  the 
will  indicating  an  intention  to  pass  the  leaseholds,  seems  to  shew, 
that  if  any  such  intention  could  have  been  discovered,  his  Lord- 
ship would  have  held  the  words  of  the  devise  sufficiently  com- 
prehensive. Certain  it  is  that  Addis  v.  Clement  was  not  referred 
to  in  that  case ;  and  in  Lane  v.  Lord  Stanhope  Lord  Kenton 
*ob8erve8,  that  in  Pistol  v.  Riccardson  Lord  Mansfield  seemed 
to  feel  himself  pressed  by  a  torrent  of  authorities,  and  that  if 
Addis  V.  Clement  had  then  been  mentioned  the  Court  would 
have  decided  the  other  way  with  less  reluctance,  and  that  the 
ground  of  determination  was,  that  all  the  words  there  used  had 
received  in  other  cases  a  certain  technical  construction.  That 
case  of  Lajie  v.  Lord  Stanhope,  if  correct,  has  put  the  question 
at  rest,  inasmuch  as  the  word  ''  farms  *'  was  there  held  to  pass 
the  leaseholds,  as  it  appeared  from  the  circumstances  of  the  case, 
that  the  testator  must  have  intended  them  to  pass.  The  strict 
rule  therefore  laid  down  in  Rose  v.  Bartlett  is  no  longer  the  govern- 
ing principle,  but  the  intention  of  the  testator  must  prevail,  and 
if  the  words  of  the  will  are  sufficiently  general  to  include  lease- 
holds, the  Court  will  not  restrain  them.  Here  the  words  are  as 
general  as  possible,  being  his  "  manors  messuages  lands  teno- 


1800.    C.  P.    2  BOS.  &  P.  808—809. 


601 


ments  and  hereditaments,"  and  if  in  Turner  v.  Husler  the  word 
"  tithes,"  and  in  Lane  v.  Lord  Stanhope^  the  word  "  farms,"  were 
held  to  carry  leaseholds,  why  should  not  the  word  "messuages  "  in 
this  case  ?  Here  the  testator  had  70  years  to  run  in  the  lease- 
holds, which  amounting  to  the  value  of  the  whole  fee,  he  might 
look  upon  them  in  the  light  of  freehold  property.  It  has  been 
objected  that  the  strict  limitations  in  this  will  not  being  applic- 
able to  leasehold  property,  shew  that  the  testator  did  not  intend 
the  leaseholds  to  pass  in  a  clause  the  contents  of  which  are  made 
subject  to  those  limitations  :  but  the  same  limitations  existed  in 
those  equity  cases  where  due  weight  was  given  to  intention. 
Having  given  5,0002.  to  his  wife  in  lieu  of  these  very  leaseholds, 
it  is  clear  that  he  had  them  in  contemplation  at  the  time  of 
making  his  will,  and  if  he  had  not  supposed  them  to  pass  under 
the  general  clause  they  would  have  been  specifically  mentioned 
in  the  residuary  clause. 

Lord  Eldon,  Ch.  J. : 

Though  the  Court  is  not  called  upon  in  this  case  to  state  the 
reasons  for  the  certificate,  which  it  is  disposed  to  return  to  the 
Lord  Chancellor,  yet,  as  it  has  not  been  unusual  upon  similar 
occasions  to  mention  the  grounds  upon  which  the  opinion  of  the 
Court  has  proceeded,  I  shall  follow  the  example  of  Lord  Eenyon 
in  Lane  v.  Lord  Stanhope, \  and  state  my  reasons  for  thinking 
that  the  leaseholds  do  not  pass  under  the  general  devise  of  the 
testator's  manors,  messuages,  &c.  I  adopt  the  words  of  his 
Lordship  in  that  case :  ''It  is  our  duty  in  construing  a  will  to 
give  effect  to  the  devisor's  intention  as  far  as  we  can  consistently 
with  the  rules  of  law,  not  conjecturing  but  expounding  his  will 
from  the  words  used."  And  I  am  particularly  impressed  with 
the  *latter  expression  "  not  conjecturing,  but  expounding  his  will 
from  the  words  used."  I  will  first  consider  this  will,  as  if  the 
construction  was  unprejudiced  by  any  rule  of  law,  or  by  any 
decisions  in  which  distinctions  respecting  such  rules  may  have 
been  taken.  When  we  find  limitations  in  a  will,  inapplicable  to 
personal  estate,  though  we  are  not  thereby  authorised  to  say  that 
the  personal  estate  shall  not  pass,  provided  the  testator  has  used 
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words  clearly  sufficient  to  pass  it ;  yet  the  acknowledged  inap- 
plicability of  those  limitations  to  personal  estate  is  a  circnm- 
stance  from  which  the  intent  may  be  collected  if  the  words  of 
devise  are  ambiguous.  In  an  accurate  sense  when  a  man  says 
"  my  lands  and  hereditaments "  he  means  those  which  are 
throughout  his  own.  When  therefore  we  see  limitations  which 
apply  to  real  estate  as  distinguished  from  personal  estate,  or 
even  when  we  find  that  by  holding  the  latter  to  be  included  in 
the  general  devise  the  wish  imputed  to  the  testator  to  give  it  to 
the  same  person  as  the  freehold  may  not,  by  virtue  of  such 
limitations,  be  gratified  for  above  one  moment ;  we  may  consider 
the  nature  of  the  limitations  as  affording  strong  evidence  that 
the  testator  really  had  not  the  intention  that  the  personal  estate 
should  pass.  I  consider  the  whole  of  this  will  as  part  of  the  case 
referred.  I  find  no  circumstance  stated  which  goes  beyond  the 
mere  fact,  that  the  testator  was  possessed  of  two  leasehold 
houses  for  terms  of  about  seventy  years.  It  does  not  appear  that 
there  was  any  equitable  right  of  renewal,  nor  were  the  premises  in 
question  blended  in  enjoyment  or  otherwise,  with  any  freehold 
land ;  there  is  no  difficulty  in  distinguishing  them  from  each 
other;  they  have  never  been  demised  together  at  one  rent 
reserved  to  heirs ;  they  are  short  terms.  No  one  of  those  par- 
ticular circumstances  which  were  relied  upon  in  former  cases 
exists  in  this ;  it  is  the  simple  case  of  terms  for  years,  and  a  case 
of  property,  prima  facie,  that  sort  of  property  which  a  disposition 
of  personal  estate  must  be  intended  to  pass.  In  this  will,  in  the 
first  place,  the  testator  directs  that  his  debts  and  funeral  ex* 
penses  shall  be  paid  out  of  his  personal  estate,  but  if  that  shall 
not  be  sufficient,  he  charges  his  real  estate  with  the  deficiency. 
Here  in  the  beginning  of  the  will  then  a  distinction  between  real 
and  personal  estate  is  introduced.  In  the  last  clause  of  the  will 
he  devises  **  all  his  money  securities  for  money  goods  chattels 
effects  and  all  other  his  personal  estate  not  therein  before  dis- 
posed of  or  to  be  disposed  of  by  any  codicil."  It  has  been 
observed,  that  by  the  words  ''personal  estate,"  in  this  last 
clause,  must  be  meant  personalty  ejusidem  generis  with  money, 
4fec.  But  am  I  conjecturing,  or  am  I  *expounding  when  I  say 
that  he  meant  one  thing  by  the  words  ''  personal  estate  "  at  the 
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beginning  of  the  will,  and  another  by  the  same  words  at  the 
end  ?  Look  at  this  in  another  point  of  view ;  the  general  rule 
respecting  the  application  of  assets  is  very  much  like  that  which 
the  testator  has  here  appointed.  First,  the  personal  estate  is  to 
be  applied,  and  then  the  real.  But  the  personal  estate  so  to  be 
applied  is  the  personal  estate  not  specifically  disposed  of.  Now 
if  the  leaseholds  in  question  passed  with  the  freeholds,  then 
those  leaseholds  are  specifically  disposed  of ;  and  if  the  personal 
estate  not  specifically  disposed  of  should  happen  to  be  insufficient 
for  the  payment  of  debts,  out  of  what  fund  and  in  what  manner 
are  we  to  suppose  that  the  testator  has  directed  them  to  be  paid  ? 
He  has  settled  his  different  freehold  estates  on  different  persons. 
If  therefore  it  be  necessary  to  resort  to  the  real  estates  for  pay- 
ment of  debts,  a  valuation  of  them  must  be  taken,  and  they 
must  contribute  pro  rata ;  but  personalty  specifically  disposed  of 
must  also  contribute ;  and  then  in  the  construction  of  a  will 
which  Bays,  the  personalty  is  first  to  be  applied,  we  are,  if  the 
general  personal  estate  is  insufficient,  to  consider  it  as  agreeable 
to  the  testator's  intention,  though  he  has  not  bequeathed  his 
leasehold  estates  eo  .nomine,  that  they  should  be  preserved  as 
anxiously  as  the  freehold,  and  sh()uld  only  contribute  together 
with  them,  according  to  their  value.  With  respect  to  the  word 
''messuages"  as  used  in  this  will,  it  is  to  be  observed,  that  in 
the  devise  of  the  manor  of  Wheldrake  it  is  most  clearly  applied 
to  freehold  estate  only:  and  therefore  there  is  no  reason  to 
suppose,  that  when  he  used  the  same  word  in  the  general  clause, 
under  which  it  is  contended  that  the  leaseholds  pass  together 
with  the  freeholds,  he  meant  to  apply  it  in  both  those  species  of 
property.  The  estates  included  in  the  general  devise  are  limited 
to  the  issue  (if  he  should  have  any)  of  the  devisor  in  tail,  with 
several  remainders  over :  now  if  the  devisor  had  left  a  son  living 
at  the  time  of  his  death,  and  that  son  had  died  instantly  after- 
wards, the  leasehold  property  would  have  been  necessarily 
separated  from  the  freehold,  since  the  former  would  have  gone  to 
the  administrator  of  such  son,  and  the  latter  would  have  vested 
in  the  remainder-man.  Why  are  we  then  to  be  so  anxious  to 
impute  intentions  to  testators,  the  gratification  of  which  they  use 
means  and  terms  so  little  calculated  to  secure  ?    It  was  observed^ 
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that  the  limitation  being  after  failure  of  issue  of  his  body  i^as  too 
remote :  but  attending  to  his  real  intention,  and  the  case  of 
Pelham  v.  Gregory,^  *in  the  House  of  Lords,  we  might  hold, 
that  if  he  had  issue,  the  leasehold  would  vest  in  the  issue,  and  if 
he  had  none  in  actual  existence  at  his  death,  the  leasehold,  if  it 
vested  in  the  aftertakers,  would  be  subject  to  be  divested  as  soon 
as  any  issue  of  his  should  come  into  actual  existence.  In  that 
part  of  the  will  where  a  power  is  given  to  charge  the  estates 
devised  with  portions  for  younger  children,  it  is  clear  he  meant 
the  power  should  extend  to  all  the  property  which  he  devised 
under  the  general  words ;  but  he  provides  that  if  such  portions 
shall  be  raised  by  demise  or  mortgage  the  same  shall  be  redeem- 
able by  the  person  entitled  to  the  freehold  and  inheritance  of  the 
demised  or  mortgaged  premises :  he  thought  therefore  that  he 
had  an  inheritance  in  the  property  he  devises,  and  which  he 
gives  a  power  of  mortgaging.  Then  follows  the  only  clause 
which  could  suggest  any  doubt  to  an  unlettered  mind ;  in  which 
the  devisor  declares  that  it  was  his  intention  to  give  his  wife  the 
choice  of  one  of  his  mansion-houses  in  Yorkshire  or  London,  or 
the  house  that  he  had  lately  purchased  at  Putney,  but  that  she  had 
declined  it,  and  that  he  therefore  gave  her  5,000Z.  Now  although 
the  wife  might  have  chosen  the  Yorkshire  house,  which  was  a 
freehold ;  yet  it  is  observable  that,  as  his  will  finally  stands,  the 
compensation  is  taken  out  of  the  personal  estate  :  and  it  seems 
not  unreasonable  therefore  that  the  residuary  legatees  who  are 
to  pay  that  5,000{.  should  take  the  leasehold  in  lieu  of  it.  By 
the  last  clause  the  testator  gives  ''all  his  personal  estate  not 
herein  before  disposed  of,  or  to  be  disposed  of  by  any  codicil." 
Now  it  seems  iippossible  to  say,  that  the  words  ''  herein  before 
disposed  of"  may  not  be  satisfied  by  the  legacies  before  given  ; 
but  this  testator  might  mean  by  a  codicil  to  dispose  of  those 
leaseholds,  suffering  them  to  pass  by  the  general  clause  if  he 
made  no  codicil.  As  to  the  argument  that  the  personal  estate 
must  mean  personalty  ejusdem  generis,  I  cannot  trust  my  mind 
with  an  argument  so  like  a  conjecture:  the  words  are  large 
enough  to  pass  personalty  of  any  sort ;  and  I  do  not  understand 
how  that  mind  reasons,  which  deems  the  intention  of  a  testator 
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satiBiactorily  made  oat  by  that  kind  of  argument.  I  was  struck 
with  the  observation,  that  as  the  property  is  limited  to  trustees 
to  uses,  the  statute  draws  the  legal  estate  in  the  freeholds  out  of 
the  trustees,  and  vests  it  in  the  cestui  que  use^  whereas  the  legal 
estate  in  the  leaseholds  remains  in  the  trustees.  As  to  the  sup- 
posed anxiety  of  the  testator,  that  the  two  species  of  property 
should  go  together,  it  is  more  usual  to  demonstrate  that  anxiety 
either  by  directing  that  the  leaseholds  shall  be  enjoyed  together 
with  the  ^freeholds  as  long  as  the  rules  of  law  and  equity 
will  admit,  or  by  introducing  very  special  words  and  limita- 
tions for  that  purpose,  adapted  to  the  nature  of  the  lease- 
holds. No  testator  who  meant  that  they  should  go  together, 
ever  made  a  will  under  reasonably  good  advice  in  its  terms  so 
little  calculated  to  produce  the  intended  effect  as  this  testator  has 
done :  though  in  truth  a  similar  observation  may  be  made  upon 
the  inefficacy  of  the  terms  used  to  secure  such  a  supposed 
intention  in  almost  every  case,  where  upon  the  ground  of 
intention  leaseholds  have  been  held  to  pass  under  general  words. 
As  to  the  cases ;  the  first  mentioned  is  Rose  v.  BartlettA  It  was 
supposed  in  Turner  v.  Hnslerl  that  the  rule  there  laid  down 
originally  obtained  on  the  ground  of  the  small  value  formerly 
attached  to  leasehold  interest  as  opposed  to  the  dignity  of  the 
freehold.  It  may  be  so,  though  I  doubt  whether  it  was  so :  but 
where  I  do  not  know  the  origin  of  the  rule  I  cannot  reason  from 
the  supposed  causes  of  the  rule,  without  knowing  them,  till  I 
allow  myself,  in  that  state  of  uncertainty,  to  deny  effect  to  the 
rule.  Finding  messuages  and  lands  limited  to  uses  inapplicable 
to  leasehold  interests,  I  think  I  may  more  safely  suppose  that 
the  testator  intended  to  pass  such  messuages  and  lands  as  might 
be  limited  to  such  uses.  Lord  Hardwickb  seems  to  have  con- 
sidered the  rule  acknowledged  in  Rose  v.  Bartlett  to  have  been  a 
rule  proceeding  on  intention,  and  to  have  thought  that  where  a 
testator  gives  his  lands  and  tenements  he  must,  primd  facie,  be 
taken  to  mean  those  lands  and  tenements  which  are  strictly  his, 
viz.  those  in  which  he  has  an  inheritance.  Whether  the  rule 
laid  down  in  Rose  v.  Bartlett  were  wisely  adopted  or  not,  it  is  un- 
necessary for  us  to  determine ;  but  that  case  having  once  estab- 
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liahed  a  general  rule,  I  had  rather  consent  pointedly  and 
avowedly  to  contradict  that  rule  in  terms  than  to  acknowledge  it 
in  words  and  deny  it  in  effect,  by  raising  distinctions  which  in 
fact  make  it  impossible  for  any  man  to  decide  in  any  particular 
case  what  is  the  legal  construction  of  a  will  as  to  this  point,  till 
he  has  obtained  the  authority  of  a  court  of  law,  in  a  judgment 
upon  the  will,  for  the  opinion  which  he  gives.  I  observe  that 
the  rule  has  not  been  denied  in  any  of  the  cases  which  have  fol- 
lowed Rose  V.  BariUtt.  Lord  Hardwigkb  in  KnoUford  v. 
Gardner^  speaks  of  it  with  the  greatest  respect ;  and  indeed  Mr. 
Atkyns  seems  to  make  him  speak  of  it  in  stronger  terms  than 
the  rule  itself  will  warrant,  since  he  reports  his  Lordship  to  have 
said,  that  although  he  had  no  doubt  *of  the  intention  of  the 
testator,  yet  the  rule  of  law  must  prevail.  In  Chapman  v.  fTait, 
Lord  Habdwicke  again  recognized  the  rule,  and  even  carried  his 
respect  for  it  so  far,  that  although  the  will  was  executed  in  such 
a  manner  as  to  carry  personal  property  only,  yet  as  the  words  of 
the  devise  were  properly  applicable  to  freehold  only,  his  Lordship 
would  not  suppose  that  the  testator  by  those  words  intended  to 
pass  that  species  of  property  which  could  pass  by  a  will  so 
executed.  Both  in  Addis  v.  Clement/^  and  Davis  v.  Gibbs^^  the  rule 
was  expressly  acknowledged.  It  is  not  my  business  to  consider 
whether  the  distinction  raised  on  the  former  of  those  cases  was 
fairly  sufficient,  consistently  with  the  safety  of  property  and 
titles,  to  exempt  it  from  the  application  of  the  general  rule :  but 
when  the  rule  is  once  admitted,  I  must  decide  upon  my  own  con- 
viction respecting  its  applicability  to  the  particular  case  which 
comes  before  me.  No  doubt,  those  who  decided  the  cases  in 
which  the  general  rule  has  been  held  not  to  apply,  were  satisfied 
that  the  circumstances  before  them  were  sufficient  to  warrant  the 
exception,  and  that  the  exception  could  be  taken  with  safety  to 
the  rules  of  property :  but  it  is  enough  for  me  to  say,  that  none 
of  the  circumstances  relied  on  in  those  cases  are  to  be  found  in 
this.  I  cannot  help  adding,  that  if  the  principle  be  just  that  we 
are  not  to  conjecture,  but  to  expound,  it  does  appear  to  me  that 
we  do  not  strictly  abide  by  the  rule,  that  we  indulge  in  what  is 
rather  conjecture  than  exposition,  ii  we  are  to  proceed  on  sup- 
positions of  what  the  testator  may  be  imagined  to  have  nnder- 
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stood  as  to  the  nature  of  his  own  property,  of  what  he  forgot  and 
of  what  he  remembered  concemmg  it ;  suppositions  not  founded 
in  his  acts  or  expressions.  It  is  not  very  easy,  in  my  judgment, 
to  find  a  sound  distinction,  sound  as  obviously  consistent  with 
the  safety  of  titles,  between  the  case  of  Addis  v.  Clement^  and 
Davis  V.  Oibbs,  if  the  distinction  is  to  rest  only  upon  such  words 
as  "  possessed  of  or  interested  in,"  and  yet  the  former  of  those 
cases  does  afibrd  a  distinction  between  that  and  Pistol  v.  Ric- 
cardson,  aimed  at  by  Mr.  Justice  Lawbbncb  in  Lane  v.  Lord 
Stanhope,  viz.  that  the  words  '*  possessed  of "  occurred  in  that 
case,  and  not  in  Pistol  v.  Riccardson ;  and  authority  has  cer- 
tainly laid  stress  upon  the  distinction.  Tet  it  cannot  be  denied 
that  these  words  are  very  frequently,  if  improperly,  used  as  to 
freehold  as  well  as  leasehold:  and  if  those  words  follow  ex- 
pressions  which,  according  to  the  rule,  are  prima  facie  to  be 
taken  to  signify  freehold,  as  ''  lands,  tenements,  and  heredita* 
ments,"  *are  we  sure  that  we  are  expounding  and  not  conjectur- 
ing when  we  say  that  the  testator  intended  to  apply  them  both 
to  freehold  and  leasehold,  though  his  limitations  are  ill  adapted 
to  leasehold  property ;  and  very  ill  adapted  to  it  if  meant  to 
secure,  as  far  as  may  be,  the  enjoyment  of  it  together  with  free- 
hold ?  f  And  yet  the  case  of  Addis  v.  Clement mxi'^i  be  understood 
to  proceed  upon  the  word  '' possessed;"  at  least  the  most 
material  reasoning  in  the  judgment  proceeds  upon  it.  But  the 
distinction  between  that  case  and  Davis  v.  GihhSy  and  between 
that  case  and  Pistol  v.  Riccardson,  does  not  rest  merely  upon 
such  words.  The  nature  of  the  testator's  interest  in  leaseholds 
and  in  renewable  leaseholds  is  very  different,  and  something  is 
due  to  the  consideration,  whether  the  property  is  or  is  not 
blended  in  enjoyment.  It  was  argued  in  Davis  v.  Gihhs,  that  as 
the  testatrix  had  no  freehold  interest  except  in  Kent,  and  the 
general  devise  related  to  Kent,  Essex,  and  Bucks,  the  chattel 
interests  in  the  two  latter  counties  must  pass  in  order  to  satisfy 
the  will :  on  the  other  hand  it  was  said,  that  this  clause  might 
be  satisfied  by  the  fee-simple  in  Kent,  and  that  if  the  chattel 
interests  passed  under  it,  there  would  be  nothing  to  satisfy  the 

f  The  preceding  passage  is  quoted      47  L.  J.  Gh.  522,  525,  38  L.  T.  N.  S. 
and  applied  by  Fby,  J.  in  his  judg-      381. — B.  C. 
ment  in  Holmes  y.  Mxlward  (1878) 
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word  ''  mortgages  "  in  the  last  clause  relative  to  the  personal 
estate ;  and  the  judgment  seems  to  have  turned  upon  this.    It 
must  however  be  observed,  that  though  when  a  will  speaks  of 
lands,  it  means  lands  which  the  testator  has  at  the  time  of 
making  the  will,  and  it  will  pass  those  and  those  only ;  yet  when 
it  speaks  of  personalty,  it  will  pass  such  as  the  testator  shall 
have  at  the  time  of  his  death,  though  he  had  it  not  at  the  time 
he  made  his  will.     It  seems  singular  to  insist  that  the  words 
''  mortgages  and  credits  "  in  that  residuary  clause  as  to  the  per- 
sonal estate,  necessarily  meant  the  mortgage  for  years,  and  the 
extended  interest  which  the  testator  had  at  the  time  of  making 
his  will ;  when  it  must  be  admitted  that  if  before  his  death  he 
had  parted  with  them  and  acquired  others,  the  words  would 
have  passed  such  others  though  he  had  acquired  them  after  he 
made  his  will.    And  it  is  difficult  to  admit  the  consistency  of 
that  reasoning,  which  says  that  the  terms   ''  lands   in  Kent, 
Essex  and  Bucks,"  are  all  satisfied  by  lands  in  Kent  only,  though 
he  had  a  mortgage  in  Essex  and  an  extended  interest  in  lands 
in  Bucks,  and  yet  at  the  same  time  insists  that  mortgage  and 
extended  interest  are  necessary  to  satisfy  the  words  "  mortgages 
and  credits"  in  the  residuary  clause,  which  would  have  their 
operation  if  the  testator  had  before  his  death  any  *other,  and 
had  not  at  his  death  that  very  mortgage  or  that  very  extended 
interest.    The   argument   seems  to  treat  a  general   residuary 
clause  containing  an  enumeration  of  particulars,  as  if  it  operated 
only  as  a  specific  bequest  of  such  particulars  of  personalty  as  the 
testator  had  at  the  time  of  making  the  will,  answering  in  de- 
scription to  the  particulars  enumerated ;  though  it  would  operate 
upon  those  also  which  he  should  afterwards  acquire  and  have  at 
his  death.    In  fact  it  must  often  happen  that  where  all  personal 
estate  is  given,  and  an  enumeration  of  particulars  unnecessary, 
because  all    personal    estate  is  given,   is  added,  the  testator 
enumerates  some  particulars  which  he  has,  and  many  which  he 
has  not,  and  arguments  drawn  from  intention  founded  apon  the 
terms  occurring  in  such  enumerations  are  not  perhaps  of  all 
arguments  the  most  satisfactory,  if  in  truth  they  are  not  the 
least  so.     In  the  cases  of  Knotsfard  v.  Gardner,  and  Chapman  v. 
Hart,  Lord  Hardwickb  came  to  very  strong  decisions  in  favour 
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of  the  rule  in  Rose  v.  Bartlett,  and  considered  it  at  least  as  a  rule 
not  to  be  departed  from  without  demonstration  plain  of  the  intent 
of  the  testator;  and  when  we  recollect  how  thoroughly  Lord 
Hardwicee  was  versed  both  in  law  and  equity,  it  is  not  to  be 
supposed  that  he  was  ignorant  either  of  Addis  v.  Clement,  or 
Davis  V.  Gibbs.    Next  came  the  case  of  Lowther  v.  Cavendish^ 
which  appears  to  me  to  be  very  loosely  reported  by  Ambler ;  and 
I  am  not  disposed  to  beUeve  that  Lord  Nobthinqton  ever  made 
use  of  the  expressions  respecting  Rose  v.  Bartlett,  which  are 
there  attributed  to  him.    We  all  know  that  he  was  possessed  of 
great  law  learning  and  a  very  manly  mind  ;  and  I  cannot  but  think 
that  he  would  rather  have  denied  the  rule  altogether,  than  have 
set  it  afloat  by  treating  it  with  a  degree  of  scorn,  and  by  intro- 
ducing distinctions  calculated  to  disturb  the  judgments  of  his 
predecessors  and  remove  the  landmarks  of  the  law.    But  be  that 
as  it  may,  the  point  on  which  Lord  Nobthinqton  put  the  case 
was,  that  it  was  the  obvious  intention  of  the  testator  that  one  of 
his  name  should  take  all  his  estates  in  one  county  and  another 
in  another  county ;  that  his  general  primary  intention  was  to 
make  one  great  Cumberland  man,  and  one  great  Yorkshire  man, 
and  that  the  property  in  each  county,  with  exceptions,  ought  to 
go  accordingly.    That  case  therefore  is  to  be  considered  as  a  case 
of  exception  from  the  general  rule.    Li  Turner  v.  Husler,  Mr. 
Baron  Eybb,  then  sitting  for  Lord  Thurlow,  was  of  opinion,  that 
by  the  word  ''  tithes,"  attending  to  the  nature  of  the  testator's 
interest  in  them,  and  conjecturing  what  *he  might  think  about 
them,  both  the  freehold  and  leasehold  tithes  of  the  testator 
might  pass.    Li  coming  to  that  decision,  however,  he  lays  hold 
of  particular  circumstances  in  the  case,  such  as  the  perpetual 
interest  in  the  renewal,  but  he  does  not  at  all  deny  the  general 
rule  in  Rose  v.  Bartlett,  or  say  that  it  is  to  be  no  longer  con- 
sidered as  an  authority  in  the  law.    Whether  that  decision  be 
altogether  satisfactory  I  will  not  presume  to  say ;  but  thus  much 
I  may  observe,  that  I  should  have  had  considerable  difficulties  in 
the  case ;  and  sitting  as  a  Judge  in  a  court  of  equity,  I  should 
have  felt  myself  much  relieved  in  being  able,  in  conformity  to  its 
practice,  and  out  of  respect  to  the  decision  of  Judges  and  Courts 
in  former  times,  to  have  asked  the  opinion  of  a  modern  court  of 
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Thompeon  law  on  the  subject.  This  was  followed  by  the  case  of  Pistol  v. 
Ladt  Riecardson^  which  appears  to  me  to  be  a  case  of  great  authority, 
Lawlet.  Lord  Mansfield  was  very  unwilling  to  come  to  the  decision 
which  he  ultimately  made;  the  case  was  twice  argued  before 
him.  It  has  been  supposed  indeed  that  his  Lordship  was  not 
aware  of  the  case  of  Addis  v.  Clement.  Whether  his  Lordship 
would  have  come  to  a  different  determination  had  the  case  of 
Addis  V.  Clement  been  cited,  or  whether  any  distinction  so  satis- 
factory as  to  be  confidently  acted  upon  is  to  be  found  between  the 
two  cases,  I  do  not  feel  myself  bound  to  examine :  but  it  does  not 
appear  to  me  that  any  very  useful  purpose  would  have  been 
served  by  a  contrary  decision,  considering  how  short  a  time  even 
in  that  case  the  freehold  and  leasehold  estates  would  probably 
have  gone  together.  Li  all  the  cases,  or  almost  all  of  them,  the 
testator  has  had  an  intention  imputed  to  him  that  his  freehold 
and  leasehold  estates  should  be  kept  together,  and  this  has  been 
imputed  in  cases  where  the  will  appears  to  have  been  skilfully 
and  artificially  drawn.  Is  it  possible  if  a  testator  had  disclosed 
such  an  intention  to  his  man  of  business,  that  he  would  have  so 
inadequately  expressed  that  intention  as  to  use  the  terms  occur- 
ring in  this  case,  and  in  many  of  the  other  decided  cases  ?  I  can 
hardly  say  that  in  any  one  of  them  there  is  an  attempt  by  words 
or  limitations  to  make  the  leasehold  go  together  with  the  free- 
hold as  far  as  the  rules  of  law  and  equity  will  admit,  that  is,  to 
render  the  leasehold  inalienable  till  about  the  same  time  at  which 
a  recovery  can  be  suffered  of  the  freehold.  Why  are  we  to 
be  anxious  to  impute  an  intention  which,  the  testator,  if  he 
entertained,  has  expressed  in  terms  so  little  calculated  to  give  it 
effect,  that  the  doctrines  of  law,  operating  upon  the  words  which 
he  has  actually  used,  will  not  permit  any  Court  to  effectuate  it 
[  *3i7  ]  but  in  a  degree  ^altogether  short  of  the  extent  to  which  it  is  im- 
puted to  him  ?  The  mode  of  limiting  them  so  that  they  may  go 
together  is  familiar  to  every  man  of  business ;  that  mode  is  not 
pursued  in  any  of  the  cases  I  have  met  with  ;  yet  in  all  those 
cases  the  wills  are  ably  and  artificially  drawn :  the  inference  may 
be  thought  to  be  that  the  intention  had  not  occurred  either  to 
the  testators  or  their  men  of  business.  The  case  of  Lane  v.  Lard 
Stanhope,  however,  furnishes  a  principle  upon  which  I  am  dis- 
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posed  to  decide  the  present,  because  it  professes  to  proceed  upon 
the  intent.  In  that  case  the  freehold  and  leasehold  parts  were  so 
blended  that  they  were  incapable  of  being  distinguished,  and  they 
had  been  enjoyed  together  from  time  immemorial.  They  had 
been  demised  as  one  term  under  a  rent  reserved  to  the  lessor  and 
his  heirs.  This  reservation  is  a  fact  from  which  we  may  infer 
that  the  testator  thought  the  whole  his  inheritance :  it  is  not  a 
case  in  which  we  are  conjecturing  about  his  thoughts  without 
acts  upon  his  part  to  serve  as  the  grounds  of  conjecture.  The 
premises  were  also  held  with  a  right  of  renewal.  The  first 
taker  of  the  real  estate  was  also  the  residuary  legatee  of  the 
leasehold  estate :  if  therefore  the  testator  did  not  intend  that  the 
freehold  and  leasehold  should  go  together,  he  must  have  had  this 
special  intent,  namely,  that  the  first  taker  should  have  an  estate 
for  life  in  the  freehold  part,  and  under  the  residuary  clause  an 
absolute  interest  in  the  leasehold  part ;  from  which  circumstance 
this  consequence  might  have  arisen,  that  when  the  first  taker 
died  there  would  have  been  a  separation  of  the  different  parts  of 
a  farm  stated  to  be  incapable  of  being  distinguished.  That  diffi- 
culty must  have  been  got  over ;  and  if  it  could  not  be  done  in 
any  other  way,  so  many  acres  must  have  been  set  apart  (accord- 
ing to  the  rule  of  equity)  for  the  freehold  interest,  and  so  many  for 
the  leasehold.  The  difficulty  however  was  thought  to  afford  a 
strong  ground  for  inferring  the  intention  of  the  testator  that  the 
whole  should  pass  together,  in  a  case  where  he  had  devised  the 
farm  as  a  farm.  In  truth  the  devise  of  a  farm  as  one  entire 
thing,  where  the  testator  had  a  farm  composed  of  these  different 
parts,  is  perhaps  as  sound  a  ground  for  the  judgment  as  any  in 
the  case.  With  respect  to  the  supposed  intent  of  the  testator 
that  the  freehold  and  leasehold  should  go  together,  how  imper- 
fectly was  that  secured  in  this  very  case  !  If  the  first  taker  for 
life  of  the  freehold,  and  who  was  entitled  to  the  leasehold  either 
for  life  by  virtue  of  the  limitations,  or  absolutely  as  residuary 
legatee,  had  a  son  who  had  come  into  existence,  and  continued 
in  it  but  for  *a  moment,  the  intended  union  of  enjoyment  would 
have  been  instantly  severed  between  his  administrator  and  the 
remainderman.  If  the  testator  had  any  intention  upon  the 
subject,  the  carelessness  of  the  person  who  framed  his  will  had 
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Lady 
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left  it  exposed  to  immediate  disappointment,  and  yet  the  general 
tenor  of  the  will  bespeaks  legal  skill  in  the  person  who  penned  it, 
and  skill  abundantly  competent  to  secure  the  execution  of  the 
testator's  purpose,  if  he  really  meant  to  keep  the  freehold  and 
leasehold  together  as  long  as  the  law  would  allow.  It  is  utterly 
impossible  to  assert  that  such  an  intention  is  in  any  reasonable 
degree  effected  by  the  terms  of  that  will.  The  case  of  Bo$€  t. 
BartUtt,  however,  was  thought  not  to  apply,  because  it  was 
conceived  that  it  manifestly  appeared  not  to  be  the  intention  of 
the  testator  to  pass  the  freeholds  only :  but  it  was  admitted  that 
if  the  case  had  been  similar  in  terms  to  Rose  v.  Bartletty  the 
same  intention  would  have  been  inferred  upon  the  rule  of  law. 
The  case  of  Lane  v.  Lord  Stanhope  was  decided  on  its  own 
circumstances ;  but  this  case  not  only  has  none  of  those  circum- 
stances, but  is  as  different  in  circumstances  of  fact  from  Lane  v. 
Lord  Stanhope  as  any  which  ingenuity  could  state.  The  rule  in 
Rose  V.  Bartlett  is  a  rule  which  has  been  acknowledged  for  ages, 
and  upon  which  I  shall  act  until  I  am  informed  by  the  highest 
authority  that  I  am  no  longer  to  regard  it.  Till  I  shall  be  so 
informed  I  shall  substantially  regard  it  in  judgment,  for  I  think  it 
better  to  overrule  it  altogether,  which  I  must  not  do,  than  to 
deny  to  it  its  effect  upon  grounds  which  do  not  completely 
satisfy  my  mind  as  solid  and  safe  grounds  of  distinction. 

Heath,  J. : 

The  case  has  been  so  fully  discussed  by  my  Lord,  that  I  shall 
state  my  reason  very  shortly.  I  have  always  understood  the 
rule  of  law  laid  down  in  Rose  v.  Bartlett  to  be  a  rule  of  property 
not  to  be  shaken  ;  and  I  have  often  heard  it  cited  and  recognised. 
It  is  a  rule  founded  on  intention;  and  therefore  in  the  cases 
cited  the  Judges  have  proceeded  on  intention,  and  where  they 
could  collect  that  the  intention  of  the  testator  was  that  both 
freehold  and  leasehold  should  pass,  they  have  so  determined. 
Thus  the  cases  of  Addis  v.  Cletnent,  Turner  v.  Husler^  and  Lane 
V.  Lord  Stanhope^  whether  well  or  ill  decided,  have  all  proceeded 
on  special  circumstances  from  whence  the  intention  was  collected. 
It  is  sufficient  to  say  that  no  such  circumstances  occur  in  this 
case.    Besides,  the  testator  used  the  words  ''messuages"  and 
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''hereditaments"  in  the  same  sense ;  and  it  is  therefore  to  be 
inferred,  that  by  the  word  *"  messuages"  he  could  mean  those 
messuages  only  which  were  hereditaments.  In  some  places  he 
says  ''messuages  lands  tenements  and  hereditaments,"  but  in 
others  he  says  "  messuages  and  other  hereditaments." 

RooEE,  J. : 

My  opinion  is  founded  on  the  case  of  Rose  v.  Bartlett ;  which 
I  consider  as  a  rule  of  property  not  to  be  shaken.  The  cases 
cited  in  opposition  to  the  rule  have  all  admitted  it,  but  have 
proceeded  on  special  circumstances.  With  respect  to  the  rule 
itself,  Lord  Hardwicke  expressly  said  that  it  was  not  to  be  de- 
parted from,  and  Lord  Mansfield  held  the  same  doctrine.  I 
cannot  agree  that  the  rule  has  been  so  far  shaken  that  the  onus 
is  to  be  thrown  on  the  personal  representative  of  shewing  that 
the  leaseholds  are  not  intended  to  pass :  on  the  contrary  I  think 
that  the  leaseholds  must  be  taken  not  to  pass  unless  special 
circumstances  can  be  shewn  clearly  demonstrative  of  a  contrary 
intent ;  and  no  such  circumstances  are  to  be  found  in  this  case. 

vyHAMBRE,  J.  * 

Whether  we  argue  this  case  upon  the  rule  in  Rose  v.  Bartlett^ 
or  upon  the  intention  of  the  testator,  we  must  come  to  the  same 
conclusion.  The  rule  laid  down  in  Rose  v.  Bartlett  is  now  so  fully 
estabUshed  that  all  the  Courts  of  Justice  are  bound  to  conform  to 
it :  it  has  been  considered  as  in  force  from  the  time  of  Charles 
the  First  to  the  present  period,  and  has  been  recognised  by 
the  highest  authority.  With  respect  to  the  intent  of  the  testator, 
this  case  abounds  with  pregnant  circumstances  to  shew  that  he 
did  not  mean  to  include  the  leaseholds  in  the  general  devise. 

The  following  certificate  was  sent  to  the  Lord  Chancellor : 

"  We  have  heard  this  case  argued  by  counsel,  and  attending  to 
the  whole  of  the  will  of  the  testator  Beilby  Thompson,  We  are  of 
opinion  that  the  leasehold  houses  and  premises  in  Middlesex  and 
Surrey  did  not  pass  by  the  general  devise  stated  in  this  question. 

"  Eldon.  G.  Eookb. 

**  J.  Heath.         A.  Chambre." 
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^^^'  (2  Bos.  &  P.  330—333.) 

[  330  ]  In  an  action  on  a  policy  of  insurance,  with  a  count  for  money  had  and 

received,  if  the  defendant  establish  as  a  defence  that  the  risk  never 
commenced,  the  plaintiff  is  entitled  to  a  yeidictfor  the  premium,  though 
no  demand  of  premium  was  made  by  his  counsel  in  opening  the  case. 

Assumpsit  on  a  policy  of  insarance,  with  a  count  for  money 
had  and  received.    The  defendant  paid  no  money  into  Court. 

At  the  trial  before  Lord  Eldon,  Gh.  J.  at  the  Guildhall  sittingB 
after  last  Easter  Term,  the  case  was  opened  for  the  plaintiff 
merely  on  his  right  to  recover  upon  the  policy.  The  defence  set 
up  was,  that  the  ship  was  not  sea- worthy ;  and  upon  this  point, 
without  any  direct  evidence  of  fraud,  the  case  went  to  the  jury. 
While  they  were  deliberating  upon  their  verdict,  the  counsel  for 
the  plaintiff  observed  to  his  Lordship,  that  in  case  the  jury 
should  be  of  opinion  that  the  ship  was  not  sea- worthy,  the 
plaintiff  would  be  entitled  to  a  verdict  for  a  return  of  premium. 
The  jury  having  no  intimation  of  this  claim  brought  in  their 
verdict  generally  for  the  defendant. 

A  rule  nisi  having  been  obtained  upon  a  former  day,  to  enter 
a  verdict  for  the  premium  upon  the  count  for  money  had  and 
received, 

CockeU  and  Vaughan^  Serjts.  shewed  cause,  and  admitted 
that  upon  inquiry  the  practice  had  been  found  to  vary,  with 
respect  to  allowing  the  plaintiff  to  take  a  verdict  for  the  premium 
in  cases  of  this  kind,  contending  that  as  no  mention  had  been 
made  by  the  plaintiff  in  the  opening  of  his  case  respecting  the 
return  of  premium,  under  the  apprehension  that  such  a  claim 
might  prejudice  the  jury  against  him  on  the  principal  point,  he 
ought  not  now  to  be  permitted  to  set  it  up ;  that  the  defendant 
had  been  deprived  of  the  opportunity  of  contesting  the  claim  by 
cross-examining  the  plaintiff's  witnesses,  or  producing  evidence 
on  his  own  part  to  establish  fraud,  and  that  therefore  if  the 
plaintiff  were  now  permitted  to  insist  upon  it,  he  would  take 
advantage  of  his  own  wrong.    They  cited  the  case  of  Nesbitt  v. 
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Whitmorey  B.  B.  E.  40  Geo.  Ill.f  where  a  case  having  been  pensok 
reserved  for  the  opinion  of  the  Court,  in  which  no  mention  was  lss. 
made  respecting  a  return  of  premium,  the  Court  being  of  opinion 
with  the  defendant  upon  the  principal  point,  did  not  think 
proper  to  direct  a  verdict  to  be  entered  for  the  plaintiff  for  the 
premium,  though  to  prevent  another  action  being  brought  they 
subjected  the  defendant  to  the  terms  of  paying  the  premium 
to  the  plaintiff  on  having  judgment  entered  for  himself  without 
costs.     They  also  referred  to  Mackenzie  v.  Duff,  Park,  Insur.  877. 

Shepherdf  Lens,  and  Bayley,  Serjts.  in  support  of  the  rule  [  331  ] 
observed,  that  had  they  not  considered  it  as  the  constant  practice 
for  the  plaintiff  in  such  cases  to  have  a  verdict  on  the  count  for 
money  had  and  received,  they  should  have  made  the  claim  at  an 
earlier  period  of  the  cause;  that  whenever  the  defence  set  up 
imports  that  the  risk  never  has  commenced,  it  is  a  consequence 
of  law  that  the  plaintiff  is  entitled  to  a  verdict  for  the  return  of 
premium;  that  if  the  facts  of  this  case  had  been  stated  on  a 
special  verdict,  the  Court  would  have  been  bound  to  enter 
judgment  for  the  plaintiff.  They  cited  Burman  v.  Woodbridge, 
Dougl.  781,  and  RothweU  v.  Cooke,  1  Bos.  &  P.  172,  and  Hogg  v. 
Homer,  Park,  Insur.  877,  ed.  4,  to  shew  that  the  plaintiff  is 
entitled  to  a  verdict,  though  the  right  to  a  return  of  premium 
were  never  mentioned  during  the  progress  of  the  cause;  and 
relied  on  Nesbitt  v.  Whitmore,  where,  although  judgment  was 
entered  for  the  defendant,  he  had  been  compelled  to  pay  the 
premium  to  the  plaintiff. 

[The  Judges  having  stated  their  first  impressions  upon  the 
subject,  intimated  that  they  should  make  inquiries  respecting  the 
practice  before  giving  their  decision.] 

Lord  Eldon,  Ch.  J.  on  this  day  said : 

We  have  made  inquiries  respecting  the  practice  on  this  subject,       [  333  ] 
and  find  that  Lord  Kenton  is  of  opinion  that  in  cases  of  this 
kind,  the  plaintiff  is  entitled  to  a  verdict  for  the  premium. 

t  See  this  case  mentioned  with  some  slight  differenoe,  1  East,  p.  97,  t'li 
notu  {ante,  p.  517,  and  note  there). 
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Pbmbom  Without  entering  into  any  reasoning  upon  the  subject,  we  have 
Lbs.  only  to  say,  that  the  verdict  in  this  case  must  be  entered  for  the 
plaintiff  on  the  count  for  money  had  and  received ;  but  as  there 
may  be  cases  in  which  the  application  of  this  practice  may  work 
injustice,  we  hope  that  the  plaintiff's  counsel  will  in  future 
demand  the  premium  in  his  opening  where  he  means  to  insist 
upon  it  on  failure  of  his  claim  for  the  loss. 

Per  CuRiAii :  t>  i     i    ?  * 

Rule  absolute. 


isoo.  ELLIOT  AND   Others  v.  DAVIS. 

^f!lf ^*  (2  Bos.  &  P.  338-339.) 

[  838  ]  A.  executed  a  bond  as  the  joint  and  sereral  bond  of  himself  and  R, 

and  signed  it  **  A.  and  B.,"  haying  no  authority  from  B.  so  to  do.    Held 
that  the  bond  was  good  as  the  several  bond  of  A. 

Debt  on  bond.     Flea  non  est  factum. 

At  the  trial  before  Lord  Eldon,  Ch.  J.  it  appeared  that  the 
bond  in  question  was  given  to  the  plaintiffs  by  the  defendant  as 
surety  for  a  third  person;  that  previous  to  its  execution,  the 
defendant  having  brought  the  bond  to  the  plaintiffs'  counting- 
house  filled  up  with  his  own  name  only  as  surety,  it  was  objected 
on  the  part  of  the  plaintiffs  that  they  meant  to  have  the  joint 
security  of  the  defendant  and  his  partner,  one  Marsh  ;  that  upon 
this  objection  being  made  the  bond  was,  with  the  consent  of  the 
defendant,  but  in  the  absence  of  Marsh,  altered  into  a  joint  and 
several  bond  in  the  names  of  the  defendant  and  Marsh,  and 
being  signed  by  the  defendant  ''  Davis  and  Marsh  "  was  by  the 
former  regularly  sealed  and  delivered  as  his  deed ;  and  that 
Marsh,  on  being  informed  of  the  transaction,  expressed  his 
disapprobation  of  what  the  defendant  had  done.  Upon  this 
evidence  it  was  insisted  on  the  part  of  the  defendant  that  there 
was  no  regular  single  execution  of  the  bond,  there  being  but  one 
seal,  against  which  were  set  the  names  of  ''  Davis  and  Marsh,*' 
and  that  the  execution  therefore  being  insufficient  as  against 
both,  was  insufficient  also  as  against  the  defendant.  A  verdict 
was  found  for  the  plaintiffs,  with  leave  to  the  defendant  to  move 
to  have  that  verdict  set  aside  and  a  nonsuit  entered.     Accord- 
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ingly  a  rale  nisi  having  been  obtained  for  that  purpose  on  a       Elliot 
former  day.  DA^as. 

Cockell,  Serjt.  now  shewed  cause,  and  contended  that  the 
bond  was  well  executed  as  against  the  defendant,  the  signing 
being  immaterial,  as  appears  from  the  form  of  pleading,  where 
the  sealing  and  delivery  only  are  averred,  both  which  latter  acts 
the  defendant  alone  performed.  He  cited  Cromwell  v.  Grunsden^ 
2  Salk.  462 ;  S.  C,  1  Lord  Raymond,  385,  where  the  plaintiff, 
having  declared  on  a  bond  of  the  defendant's  testator  Bobert 
Erlin,  and  it  appearing  to  have  been  signed  *  **  Robert  Erlwin  ''  [  ♦ssa  ] 
the  Court  on  an  objection  taken,  said,  ''  the  variance  between 
the  name  signed  which  is  Erlwin  and  the  name  in  the  obligation 
which  is  Erlin,  is  not  material,  because  subscribing  is  no 
essential  part  of  the  deed,  sealing  is  sufficient." 

SeUon,  Serjt.  in  support  of  the  rule,  insisted,  that  though 
signature  might  not  be  necessary  to  the  validity  of  a  bond,  still 
if  any  signature  be  actually  put  to  it,  the  parties  to  the  bond 
must  abide  by  that  signature  ;  that  in  this  case  the  alteration  in 
the  bond  was  made  at  the  instance  of  the  plaintiffs,  who  having 
at  the  time  the  defendant  entered  into  this  engagement  refused 
to  take  his  single  security,  ought  not  now  to  be  allowed  to  resort 
to  him  alone,  since  if  it  had  been  a  good  joint  and  several  bond, 
he  would  have  been  entitled  to  contribution  from  his  co-surety. 

Lord  Eldon,  Ch.  J. : 

The  alteration  which  was  made  in  the  bond  appears  to  have 
been  as  much  the  act  of  the  defendant  as  of  the  plaintiffs,  so  that 
no  argument  in  his  favour  can  be  drawn  from  that  circumstance. 
His  single  security  being  objected  to,  he  offered  to  execute  a  bond 
for  himself  and  his  partner  Marsh,  having  no  authority  from  the 
latter  to  bind  him.  The  way  in  which  this  obligation  begins  is 
this,  "  Know  all  men  by  these  presents  I  T.  Davis  and  G. 
Marsh,"  &c.  The  defendant  meant  it  to  be  his  several  bond, 
and  the  joint  and  several  bond  of  himself  and  Marsh.  Having 
had  no  authority  to  bind  Marsh,  the  bond  becomes  the  several 
bond  of  the  defendant,  but  not  the  joint  and  several  bond  of 
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Elliot      himself  and  Marsh.    The  bond  being  sealed  and  delivered  is  sof- 

DAvia       ficient,  and  we  woald,  if  it  were  necessary,  hold  him  to  have 

described  himself  by  the  name  of  ''T.  Davis  and  G.  Marsh/' 

and  to  be  estopped  from  shewing  that  his  name  is  T.  Davis  only. 

The  other  Jadges  concurring  in  opinion : 

Ride  discharged. 


C.   P.   HILARY  TERM. 


1801-  ASTLEY  V.  FRANCES   WELDON. 

Jan.  27. 
(2  Bos.  &  P.  346—354.) 

[  346  ]  By  articles  of  agreement  between  the  plaintiff  and  defendant  it  was 

agreed  on  the  part  of  the  former  that  he  should  pay  the  latter  so  much 
per  week  to  perform  at  his  theatres,  with  her  travelling  expenses  of 
removing  from  one  theatre  to  another  except  extra  baggage ;  and  on  the 
part  of  the  defendant,  that  she  should  perform  at  the  theatres  sach 
things  as  she  should  be  required  by  the  plaintiff,  and  attend  at  the 
theatre  beyond  the  usual  hours  on  any  emergency  and  at  rehearsals  or 
be  subject  to  such  fines  as  are  established  at  the  theatres,  and  be  at  the 
theatre  half  an  hour  before  the  performances  begin,  and  abide  by  the 
regulations  of  the  theatres  and  pay  all  fines ;  and  it  was  agreed  by  both 
parties  that  **  either  of  them  neglecting  to  perform  that  agreement 
should  pay  to  the  other  200/."  Assumpsit  upon  this  agreement  stating 
several  breaches,  and  concluding  to  the  plaintiff's  damage  of  2002. — 
Held  that  the  sum  mentioned  in  the  agreement  was  in  the  nature  of  a 
penalty,  not  of  liquidated  damages. 

Assumpsit.  The  declaration  stated  an  agreement  between 
the  plaintiff  and  the  defendant,  whereby  the  plaintiff  in  con- 
sideration of  the  services  of  the  defendant  therein  after  men- 
tioned, agreed  to  pay  her  during  the  term  of  three  years  the  sum 
of  12.  Us.  6d.  per  week,  and  to  pay  her  travelling  expenses  in 
her  removal  at  the  usual  seasons  of  the  year  from  the  plaintiff's 
theatres  in  London,  Liverpool,  and  Dublin,  or  elsewhere,  save 
and  except  her  extra  luggage,  which  was  to  be  paid  for  by 
herself;  and  the  defendant  in  consideration  of  such  weekly 
salary  agreed,  that  she  would  during  the  said  term  of  three 
years,  ''  at  the  usual  and  accustomed  time  or  times  in  each  day 
and  at  all  other  times  when  required  by  the  plaintiff  or  his 
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assigns  to  the  best  of  her  jadgment  power  and  ability  do  and  per-  Abtlet 
form  at  the  respective  theatres  of  the  said  plaintiff  all  and  every  wkldov. 
Buch  matters  and  things  as  might  from  time  to  time  be  required  of 
her  as  a  performer  or  otherwise  by  the  said  plaintiff  or  his  assigns 
in  the  several  public  performances  to  be  from  time  to  time  exhibited 
on  the  several  stages  of  the  respective  theatres  of  the  said  plaintiff 
either  in  England  Ireland  or  Scotland  when  and  as  often  as  need  or 
occasion  should  be  or  require  and  when  directed  or  requested 
thereto  by  the  said  plaintiff  or  his  assigns ;  he  the  said  plaintiff 
thereby  agreeing  to  find  fit  and  proper  theatrical  dresses  for  the 
occasion ;  And  likewise  it  was  thereby  further  covenanted  and 
agreed  on  between  the  parties  aforesaid  that  she  the  said  defen- 
dant should  and  would  during  the  said  term  thereby  agreed  on 
over  and  above  the  usual  and  customary  hours  of  attendance 
and  on  any  emergent  ^occasion  attend  as  well  as  assist  at  either  [  *347  ] 
of  the  said  theatres  of  the  said  plaintiff  in  forwarding  the  several 
performances  as  well  as  attend  all  rehearsals  at  the  respective 
theatres  of  the  said  plaintiff  or  subject  herself  to  the  payment 
of  the  fines  and  forfeitures  established  in  the  respective  theatres ; 
And  also  that  the  said  defendant  should  and  would  on  every 
night's  public  performance  at  the  respective  theatres  and  before 
the  performance  attend  and  be  there  at  least  one  half  hour  before 
such  public  performance  should  begin  unless  permission  should 
be  had  and  obtained  from  the  said  plaintiff  or  his  assigns  in 
writing  to  the  contrary ;  And  also  that  the  said  defendant  should 
in  all  things  conform  to  and  duly  comply  with  and  abide  by  the 
several  rules  and  regulations  of  the  respective  theatres  in  every 
respect  in  common  with  the  several  performers  employed 
therein ;  and  likewise  pay  all  fine  or  fines  that  might  become  due 
and  payable  by  means  of  any  forfeiture  or  other  matter  cause  or 
thing  whatsoever ;  Provided  that  the  plaintiff  should  have  power 
to  determine  the  agreement  by  notice  in  writing,  and  that  if  any 
of  his  theatres  should  be  shut  on  particular  occasions  therein 
specified  or  the  defendant  should  be  prevented  from  attending, 
the  plaintiff  should  be  at  Ubeirty  to  deduct  a  proportionable  part 
of  her  salary,  and  that  if  the  plaintiff  should  be  minded  to  shut 
up  his  theatres  sooner  than  the  usual  season,  for  a  period  not 
exceeding  a  month,  he  should  be  at  liberty  to  stop  the  defendant's 
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AsTLEY  salary,  she  being  at  liberty  to  perform  elsewhere;  but  that  if 
Weldon.  either  of  his  theatres  should  remain  shut  for  more  than  a  month 
during  the  usual  season,  then  the  agreement  should  be  at  an 
end ;  And  lastly  it  was  thereby  agreed  on  by  and  between  the 
said  parties  that  either  of  them  neglecting  to  perform  that  agree- 
ment according  to  the  tenor  and  effect  and  the  true  intent  and 
meaning  thereof  should  pay  to  the  other  of  them  the  full  sum  of 
200L  of  lawful  money  of  Great  Britain  to  be  recovered  in  any  of 
his  Majesty's  courts  of  record  at  Westminster.*'  The  declaration 
then  stated,  that  in  consideration  that  the  plaintiff  had  under- 
taken to  perform  all  things  in  the  said  agreement  on  his  part  to 
be  performed  the  defendant  undertook  to  perform  all  things 
therein  on  her  part  to  be  performed,  by  virtue  of  which  agree- 
ment the  defendant  was  afterwards  received  into  the  plaintiff's 
service  on  the  terms  therein  mentioned.  It  then  averred,  that 
although  the  plaintiff  was  willing  that  the  defendant  should 
remain  in  his  service  during  the  whole  term  and  had  performed 
[  •348  ]  every  thing  on  his  part  to  be  performed  *yet  (protesting  that  the 
defendant  had  performed  nothing  on  her  part  to  be  performed) 
the  defendant  did  not  during  such  part  of  the  said  term  of  three 
years  as  was  then  elapsed,  at  the  usual  and  accustomed  times, 
&c.  (in  the  words  of  her  agreement)  perform  at  the  plaintiff's 
theatres,  but  on  the  contrary  thereof  on  &c.  at  &c.  refused  to 
perform  such  things  as  were  exhibited  on  the  stage  of  one  of  the 
theatres  in  the  said  agreement  mentioned,  to  wit,  &c.  notwith- 
standing the  plaintiff  had  provided  proper  theatrical  dresseSy 
contrary  to  the  form  and  effect  of  the  said  articles  of  agreement 
and  the  promise  and  undertaking  of  the  said  defendant  so  by  her 
made  as  aforesaid  and  in  breach  and  violation  thereof;  And 
further  that  the  defendant  did  not  attend  at  the  respective 
theatres  half  an  hour  before  the  respective  performances  began, 
but  on  the  contrary  refused  to  attend  and  absented  herself 
without  leave,  contrary  to  the  form  and  effect  &c. ;  And  further 
that  the  defendant  voluntarily  withdrew  herself  from  the  service 
of  the  plaintiff  for  a  long  time  during  which  she  refused  to 
perform  at  his  theatres  in  the  public  performances  which 
were  legally  exhibited  during  that  period,  contrary  to  the  form 
nd  effect,  &c.      ''By  means  of  which  said  premises  and  by 
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force  of  the  articles  of  agreement  and  the  promise  and  under-      Astlet 
taking  of  the  defendant  so  by  her  made  as  aforesaid  she  became      weldok. 
liable  to  pay  to  the  plaintiff  the  sum  of  200Z.  in  the  said  articles 
mentioned,"  of  which  she  had  notice  and  was  requested  to  pay, 
but  refused  &c.  to  the  plaintiff's  damage  of  2002. 

Plea,  Non  assumpgit. 

The  cause  was  tried  before  Lord  Eldon,  Gh.  J.  at  the  West- 
minster Sittings  in  last  Trinity  Term,  when  the  agreement 
having  been  proved,  and  that  the  defendant  absented  herself  from 
the  theatre,  and  evidence  having  been  adduced  to  shew  that  by 
the  regulations  of  the  theatre  the  performers  are  subject  to 
certain  small  fines  for  late  attendance,  inebriety,  &c.,  a  verdict 
was  found  for  the  plaintiff  with  20L  damages ;  but  liberty  was 
reserved  to  the  plaintiff  to  enter  a  verdict  for  2002.  if  the  Court 
should  be  of  opinion  that  the  sum  of  2002.  mentioned  in  the 
agreement  was  to  be  considered  in  the  nature  of  liquidated 
damages. 

A  rule  nisi  for  that  purpose  having  been  obtained  accordingly, 

[Shepherd  and  Beat,  Serjts.  were  heard  in  support  of  the 
rule,  and  Vaughan,  Serjt.  contra.] 

Lord  Eldon,  Ch.  J. :  t 

When  this  cause  came  before  me  at  Nisi  Prius,  1  felt  as  I  have  r  3^0 1 
often  done  before  in  considering  the  various  cases  on  this  head, 
much  embarrassed  in  ascertaining  the  principle  upon  which 
those  cases  were  founded :  but  it  appeared  to  me  that  the  articles 
in  this  case  furnished  a  more  satisfactory  ground  for  determining 
whether  the  sum  of  money  therein  mentioned  ought  to  be  con- 
sidered in  the  nature  of  a  penalty  or  of  liquidated  damages,  than 
most  others  which  I  had  met  with.  What  was  urged  in  the 
course  of  the  argument  has  ever  appeared  to  me  to  be  the 
clearest  principle,  viz.  that  where  a  doubt  is  stated  whether  the 
sum  inserted  be  intended  as  a  penalty  or  not,  if  a  certain 
damage  less  than  that  sum  is  made  payable  upon  the  face  of  the 

t  This  judgment  is  minutely  criti-  Bolls  in  Wallis  *y.  Smith  (C.  A. 
dsed,  and  subsequent  authorities  1882)  21  Ch.  D.  243,  259,  e<  «e^,  47 
examined,  by  the  Masteb  op  thb     L.  T.  389.^B.  C. 
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A8TLET  same  instruinent,  in  case  the  act  intended  to  be  prohibited  be 
weldon.  done,  that  sum  shall  be  constraed  to  be  a  penalty.  The  case  of 
Sloman  v.  Walter,  1  Brown  Chan.  Gas.  418,  did  not  stand  in 
need  of  this  principle :  for  there  by  the  very  form  of  the  instra* 
ment  the  sum  appeared  to  be  a  penalty ;  in  which  case  a  court 
of  eqaity  could  never  consider  it  as  liquidated  damages,  bat 

[  *35i  ]  must  ^direct  an  issue  of  quantum  damnificatus.  A  principle  has 
been  said  to  have  been  stated  in  several  cases,  the  adoption  of 
which  one  cannot  but  lament,  namely,  that  if  the  sum  would  be 
very  enormous  and  excessive  considered  as  liquidated  damages, 
it  shall  be  taken  to  be  a  penalty  though  agreed  to  be  paid  in  the 
form  of  contract.  This  has  been  said  to  have  been  stated  in 
Rolfe  V.  Peterson  f  where  the  tenant  was  restrained  from  stubbing 
up  timber.  But  nothing  can  be  more  obvious  than  that  a  person 
may  set  an  extraordinary  value  upon  a  particular  piece  of  land, 
or  wood  on  account  of  the  amusement  which  it  may  afford  him. 
In  this  country  a  man  has  a  right  to  secure  to  himself  a  property 
in  his  amusements :  and  if  he  choose  to  stipulate  for  5L  or  50/. 
additional  rent  upon  every  acre  of  furze  broken  up,  or  for  any 
given  sum  of  money  upon  every  load  of  wood  cut  and  stubbed 
up,  I  see  nothing  irrational  in  such  a  contract ;  and  it  appears 
to  me  extremely  difficult  to  apply  with  propriety  the  word 
'^ excessive*' to  the  terms  in  which  parties  choose  to  contract 
with  each  other.  There  is  indeed  a  class  of  cases  in  which 
courts  of  equity  have  rescinded  contracts  on  the  ground  of  their 
being  unequal.  It  has  been  held  however  that  mere  inequality 
is  not  a  ground  of  relief ;  the  inequality  must  be  so  gross  that  a 
man  would  start  at  the  bare  mention  of  it.  Necessity  in  these 
cases  seems  to  have  obliged  the  Courts  to  admit  a  principle 
nearly  as  loose  as  that  to  which  I  have  before  alluded.  But  with 
respect  to  the  case  of  Ponsonby  v.  Adams  I  the  landlord  may 
have  set  a  value  upon  the  residence  of  a  particular  tenant  on  his 
estate ;  and  why  should  he  not  upon  that  ground  have  stipulated 
that  if  such  tenant  should  cease  to  reside  there,  his  rent  should 
rise  to  150i.  ?  Both  in  Rolfe  v.  Peterson  and  in  Ponsonby  v. 
Adams  I  should  have  said,  that  what  was  matter  of  contract 
bottomed  on  a  good  consideration,  should  not  be  looked  upon  as 

6  Brown  Pari.  Cae.  470.  J  lb.  417. 
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penalty,  bat  should  be  considered  as  rent  reserved,  or  liquidated      abtlkt 
damages.     In  Lowe  v.  Peers  t  it  is  quite  clear  that  the  breach  of      wbldok. 
promise  of  marriage  was  to  be  compensated  for  in  damages :  it 
was  a  contract  that  in  case  the  party  failed  to  perform  his 
promise  he  should  pay  the  sum  of  1,0002.     The  case  of  Fletcher 
V,  Dyche  I  is  very  strongly  to  the  present  purpose.    In  that  case 
a  bond  in  a  penal  sum  was  conditioned,  to  perform  certain  work 
within  a  certain  time,  or  to  pay  lOZ.  for  every  week  beyond  that 
time.     The  lOZ.  per  week  was  secured  by  the  penalty  of  the 
bond  :  and  to  have  said,  that  one  term  of  a  contract  secured  by 
a  *penal  sum,  should  also  be  a  penal  sum,  would  have  been      [  *352  ] 
absurd.      Indeed  Lord  Habdwiceb  in  Rcy  v.    The   Duke    of 
Beaufort  §  was  of  opinion,  that  a  person  who  had  entered  into  a 
bond  with  a  penalty  of  lOOZ.  if  he  poached,  must  have  paid  the 
1002.  if  he  had  committed  any  act  which  amounted  to  poaching. 
But  suppose  the  Duke  had  taken  a  bond  in  a  penalty  of  1002. 
with  condition  that  the  obligor  should  not  kill  a  partridge,  or  if 
he  did,  that  he  should  pay  51.  in  that  case  it  is  most  clear  that 
the  52.  must  have  been  considered  as  liquidated  damages.    With 
respect  to  the  case  of  Hardy  v.  Martin^W  1  do  not  understand 
why  one  brandy  merchant  who  purchases  the  lease  and  good- will 
of  a  shop  from  another  may  not  make  it  matter  of  agreement, 
that  if  the  vendor  trade  in  brandy  within  a  certain  distance,  he 
shall  pay  6002.;  and  why  the  party  violating  such  agreement 
should  not  be  bound  to  pay  the  sum  agreed  for,  though  if  such 
agreement  be  entered  into  in  the  form  of  a  bond  with  a  penalty, 
it  may  perhaps  make  a  difiference.    I  must  wish,  that  the  prin- 
ciple laid  down  by  Lord  Somers  in  Free,  in  Chan,  had  been 
adhered  to.    Let  us  then  see  what  this  case  amounts  to.    It  was 
contended  at  the  trial  that  the  last  clause  is  not  in  the  form  of  a 
penal  bond.    It  is  thus,  '^  and  lastly  it  is  hereby  agreed  that 
either  party  failing  to  perform  their  undertaking  shall  pay  to  the 
other  2002."    Primd  fade  this  certainly  is  contract,  and  not 
penalty;  but  we  must  look  to  the  whole  instrument.    In  con- 
sideration of  the  defendant's  services  the  plaintiff  undertakes  to 
pay  her  12.  11«.  6d.  per  week,  and  also  her  travelling  expenses. 

t  4  Burr.  2229.  S  2  Atk.  190. 

X  1  B.  E.  414 ;  2  T.  E.  32.  t  1  Brown's  Ch.  Cas.  419,  in  noiU. 
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AsTLET  It  would  be  absurd  to  hold  that,  because  the  11.  lis.  6<f.  is  a 
Weldon.  liquidated  sum,  therefore  the  plaintiff  could  not  be  called  apon 
for  more,  and  yet  that  in  consequence  of  his  non-pa^mnent  of  the 
defendant's  travelling  expenses  he  should  be  liable  to  the  whole 
sum  of  2002.  because  those  expenses  are  not  ascertained.  Again, 
there  are  many  instances  of  the  defendant's  misconduct  which 
are  made  the  subject  of  specific  fines  by  the  laws  of  the  theatre. 
Are  we  then  to  hold,  that  if  the  defendant  happens  to  offend  in  a 
case  which  has  been  so  provided  for  by  those  laws  she  shall  pay 
only  28.  6d.  or  5s.  but  if  she  offend  in  a  case  which  has  not  been 
.80  provided  for,  she  shall  pay  200Z.  ?  I  can  find  nothing  in 
these  articles  which  can  satisfy  my  mind  judicially,  that  the 
200i!.  is  to  be  paid  in  one  case  and  not  in  the  other.  The  clause 
[  *353  ]  is  general  and  contains  no  exception.  If  that  *be  so,  the  case  of 
Fletcher  v.Dyche  is  an  authority  strongly  in  point.  It  there- 
fore does  appear  to  me  that  the  true  effect  of  this  agreement  is, 
to  give  the  plaintiff  his  option  either  to  proceed  upon  the  cov- 
enants toties  quotieSf  or  upon  the  first  breach  to  proceed  at  once 
for  the  200i!.  out  of  which  he  may  be  satisfied  for  the  damage 
actually  sustained,  and  which  may  stand  as  a  security  for  future 
breaches. 

Heath,  J.  Booee,  J.  and  Chambbe,  J.  concurred. 

Ride  discharged. 


18(1.  AXJBEET  V.  MAZR 

J'>^'  n.  (2  Bos.  &  P,  371—375.) 

r  071  1  Money  paid  by  one  of  two  partners  for  the  other  on  account  of  losses 

incurred  by  them  on  partnership  insurances,  cannot  be  recovered  in  an 
action  brought  ,by  him  against  the  other  partner.  And  if  this  with 
other  causes  of  dispute  between  the  two  be  referred  to  an  arbitrator  who 
awards  a  sum  due  from  one  to  the  other  for  money  so  paid,  the  Court 
will  set  aside  that  part  of  the  award. 

A  VERDICT  in  this  case  having  been  taken  for  the  plaintiff  by 
consent,  subject  to  the  award  of  an  arbitrator,  and  the  order  ot 
reference  made  a  rule  of  court,  the  arbitrator  found  that  the 
plaintiff  was  indebted  to  the  defendant  in  952.  14s.  9d.  on  the 
balance  of  an  account  between  them  for  the  money  lent,  advanced. 
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and  paid  by  the  latter,  and  awarded  that  sum  to  the  defendant.  Aubekt 
He  then  proceeded  as  follows:  ''  And  I  also  find  and  determine  Mazb. 
that  the  said  plaintiff  is  further  indebted  to  the  said  defendant 
in  the  sum  of  6802.  2^.  being  one  moiety  of  divers  sums  of  money 
paid  by  the  defendant  for  and  on  account  of  losses  on  policies  of 
insurance  underwritten  by  agreement  between  the  said  plaintiff 
and  the  said  defendant  at  their  joint  risk  and  for  their  joint 
benefit/'  and  accordingly  awarded  that  sum  to  the  defendant. 

A  rule  nisi  having  been  obtained  on  a  former  day  for  setting 
aside  this  award ; 

CockeU  and  Vaughan,  Serjts.  now  shewed  cause  : 

The  arbitrator  has  stated  upon  the  face  of  the  award  the 
circumstances  under  which  the  680Z.  28.  has  become  due  for  the 
purpose  of  taking  the  opinion  of  the  Court,  whether  the  defen- 
dant be  entitled  to  recover  the  money  so  paid  on  account  of  an 
illegal  partnership.  Although  it  be  illegal  for  underwriters  to 
enter  into  partnership,!  yet  they  are  liable  to  the  insured  for  the 
amount  of  the  sums  underwritten,  since  it  is  not  competent  to 
them  to  set  up  the  illegality  of  their  own  conduct  by  way  of 
defence,  and  therefore  as  the  defendant  has  only  paid  on  behalf 
of  the  plaintiff  what  the  plaintiff  himself  would  have  been  bound 
to  pay,  the  former  is  entitled  to  recover  the  amount  as  money 
paid  to  the  use  of  the  latter.  In  Faikney  v.  Reynoua,  4  Burr* 
2069,  it  was  held  that  the  plaintiff  was  entitled  to  recover  upon 
a  bond  given  to  secure  the  repayment  of  money  advanced  by 
him  to  settle  stock-jobbing  differences,  on  the  ground  of  the 
advancement  of  the  money  being  collateral  to  the  illegal  concern. 
In  Petrie  v.  Hannay,  8  Term  Rep.  418,  Mr.  Justice  Buller 
observes,  '^  there  is  a  wide  difference  between  partners  engaged 
in  legal  and  illegal  contracts ;  in  the  former,  if  one  of  the 
partners  pay  the  whole  of  a  partnership  debt  without  any  express 
promise  from  *the  other,  the  law  gives  him  a  right  to  recover  it  [  •ara  ] 
back  in  an  action  for  money  paid  to  the  use  of  that  other  partner, 

t  This  was  under  the  Act  6  Geo.  thority  as  to  the  general  principles 

I.  c.  18,  repealed  by  5  Geo.  IV.  c.  relating   to   illegal  partnerships. — 

114,  8.   1,  as   to   insurances.    The  B.  C. 
case  here  reported  remains  an  au- 

R.B. — ^VOL.  V.  8  8 
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AcBKBT  and  it  proceeds  on  this  ground,  that  both  are  liable  to  pay :  bat 
Vazb.  ¥^  ^0  <^ftse  of  illegal  contracts,  as  they  are  not  bonnd  to  pay, 
one  of  them  cannot  acquire  a  right  of  action  against  the  other 
by  paying  the  whole  without  his  consent;  in  such  cases  it  is 
necessary  to  have  the  consent  and  direction  of  that  other." 
Now  in  this  case  both  parties  being  compellable  to  pay  the  money, 
either  of  them  had  a  right  to  advance  the  whole,  and  to  call 
upon  the  other  to  repay  a  moiety,  upon  the  same  principle  that 
a  partner  in  a  legal  partnership  may  do  the  same,  namely 
that  the  payment  is  not  voluntary.  In  Watts  v.  Brook,  3  Yes. 
612,  the  Master  having  been  directed  to  take  an  account  in  a 
partnership  concern,  and  having  included  money  advanced 
on  transactions  similar  to  the  present,  exceptions  were  taken  to 
that  account,  but  the  Lord  Chakcellob  ordered  it  to  stand. 

Shepherd,  Lens,  and  Bayley,  Serjts.  contra : 

*  ■  ■  • 

If  one  partner  in  an  illegal  concern,  make  a  payment  for  the 
other  at  his  express  desire,  such  a  payment  may  be  considered 
as  made  for  the  use  of  the  latter :  but  if  a  moiety  of  the  money 
paid  by  one  partner  in  the  course  of  an  illegal  concern,  without 
such  express  desire,  may  be  recovered  as  money  paid  to  the  use 
of  the  other,  the  statutes  prohibiting  illegal  partnerships  are 
altogether  nugatory.  The  cases  of  Faikney  v.  Reynous  and  Petrie 
V.  Hannay  have  been  considerably  impeached  by  Steers  v.  LashUy, 
6  Term  Rep.  61,  and  Mitchell  v.  Cockhume,  2.  H.  Bl.  879.  At 
any  rate  this  case  does  not  fall  within  the  principle  of  Faikney  v. 
lieynous  and  Petrie  v.  Hannay,  of  which  Eybe,  Ch.  J.  in 
Mitchell  V.  Cockbume  observes,  that  they  were  one  step  removed 
from  the  illegal  contract  itself,  and  did  not  arise  immediately 
out  of  it :  and  indeed  his  Lordship  adds,  that  perhaps  it  would 
have  been  better  if  those  cases  had  been  decided  otherwise,  for 
when  the  principle  of  a  case  is  doubtful  he  thought  it  better  to 
overrule  it  at  once  than  build  upon  it  at  all.  The  cases  of  SuUivan 
V.  Greaves,  Park,  Insur.  8,  and  Booth  v.  Hodgson,  6  Term  Rep. 
405,  are  strong  authorities  to  shew  that  money  paid  or 
received  on  account  of  partnership  insurances  cannot  be 
r.HJOvered. 
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Lo&D  Eldon,  Ch.  J. :  Aubebt 

This  case  coming  before  the  Court  on  a  point  ezpresely  reserved       Kazb. 
for  their  opinion  by  the  arbitrator,  we  are  not  called  upon  to  un- 
ravel the  facts  on  which  he  has  come  to  a  determination  either  one 
way  or  the  other,  but  to  form  a  determination  on  the  facts  sub- 
mitted to  our  judgment.     Some  of  the  ^cases  on  this  subject,      [  *373  ] 
especially  that  of  Petrie  v.  Hannay,  have  proceeded  on  a  distinc- 
tion, the  soundness  of  which  I  very  much  doubt.    It  has  been  said, 
that  if  one  partner  in  an  illegal  partnership  concern  pay  money 
for  the  other  without  his  authority,  that    money  cannot  be 
recovered  ;  but  if  the  money  be  paid  with  his  authority  it  may 
be  recovered.    It  seems  to  me,  however,  that  if  two  persons 
engage  in  partnership  in  an  illegal  concern,  each  of  them  gives 
an  authority  to  the  other  to  transact  all  that  business  relating  to 
the  partnership  without  transacting  which  no  profit  can  ever 
arise  from  the  concern.    In  Sullivan  v.  Oreaves,  a  third  person 
undertook  to  bear  half  the  plaintiff's  risk  in  an  insurance ;  the 
plaintiff  therefore  underwrote  for  the  joint  use  of  both,  and  the 
agreement  amounted  to  an  implied  authority  to  the  plaintiff  in 
case  of  a  loss  to  pay  the  whole.    Indeed  if  it  were  otherwise, 
the  partnership  must  have  been  put  an  end  to  the  moment  occasion 
arose  for  the  first  transaction  in  it.    The  consequence  therefore 
seems  to  be  this,  that  if  a  partnership  be  legal  the  law  raises  an 
implied  consent,  and  if  it  be  illegal,  yet  if  the  payment  be  made 
in  the  course  of  the  partnership  business,  a  jury  will  be  warranted 
in  finding  an  implied  consent  to  that  payment  without  which  the 
partnership  could  not  subsist  an  instant.    Lord  Kenyon  does 
not  appear  to  have  taken  any  distinction  between  an  express  and 
an  impUed  promise  in  SuUivan  v.  Greaves  ;  his  words  are  "  here 
the  plaintiff  is  himself  the  underwriter  who  comes  to  enforce  an 
illegal  contract ;  it  is  a  partnership  pro  hdc  vice,  and  this  party 
cannot  apply  to  a  Court  of  Justice  to  enforce  a  contract  founded  in 
a  breach  of  the  law."     So  in  Mitchel  v.  Cockbume,  Lord  Chief 
Justice  Eyre,  speaking  of  this  sort  of  partnership,  says  '^no 
contract  can  arise  directly  out  of  such  a  proceeding  so  as  to  be 
the  foundation  of  an  action."    His  Lordship  reasons  on  the 
cases  of  Faikney  v.  Reynoui  and  Petrie  v.  Hannay,  observing 
that  **  they  were  one  step  removed  from  the  illegal  contract 

8  8  2 


628  1801.    C.  P.    2  BOS.  &  P.  873—874. 

AuBBBT  itself,  and  did  not  arise  immediately  out  of  it/'  and  adds,  ''  per- 
mazb.  haps  it  would  have  been  better  if  they  had  been  decided  otherwise."' 
Indeed  it  seems  to  me  that  if  the  principle  of  those  cases  is  to 
be  supported,  the  Act  of  Parliament  will  be  of  very  little  use. 
My  brother  Heath  in  that  case  agreed  with  the  Lord  Chief 
Justice ;  and  I  do  not  understand  him  to  have  said  more  of 
Petrie  v.  Hannay,  than,  that  if  right  it  proceeded  upon  a  prin- 
ciple not  applicable  to  the  case  before  him  :  not  that  the  prin- 
ciple itself  was  right.  In  Booth  v.  Hodgson,  which  was  another 
case  of  an  insurance  partnership,  one  of  the  partners  and  a 

[  *374]       stranger  acted  as  brokers,  *and  having  received  the  premiums 
were  sued  by  the  other  partners  for  their  shares.    Now  there, 
it  might  have  been  insisted  that  the  premiums  being  received 
by  the  consent  of  the  other  partners,  the  parties   receiving 
were  liable  to  account  for  them;  but  the  Court  held  other- 
wise.   In  addition  to  this,  the  cases  of  Steers  v.  LcLshUy  and 
Brown  v.  Turner,  7  Term  Eep.   630,  stand  in  opposition   i<} 
Petrie  v.   Hannay,  Faikney  v.   Reynous,  and  Watts  v.   Brook. 
With  respect  to  Petrie  v.  Hannay  very  great  weight  is  due  to  the 
opinion  of  Lord  Kenyon,  who  dissented  from  the  rest  of  the 
Court.    It  is  unnecessary  to  give  a  decided  opinion  on  the 
determination  in  Faikney  v.  Reynous,  since  the  circumstance  of 
a  specialty  given  to  secure  the  money  advanced,  and  which  was 
there  considered  as  amounting  to  a  new  contract,  does  not  exist 
in  this  case.    And  as  to  the  case  in  Chancery  it  may  be  observed, 
that  it  is  possible  that  where  parties  have  settled  the  balance  of 
a  mixed  account  between  them  of  long  standing,  and  one  party 
has  had  an  advantage  for  many  years  of  credit  being  given  to 
him  for  certain  sums  therein,  a  court  of  equity  may  feel  itself 
called  upon  in  justice  to  open  the  whole  account,  if  the  party 
who  has  already  had  credit  for  those  sums  think  proper  to  object 
to  an  account  being  taken  of  the  residue.    But  if  that  is  to  be 
considered  as  a  case  in  which  it  was  dryly  decided  that  if  a 
Master  in  the  course  of  taking  an  account  find  certain  sums 
paid  on  account  of  any  of  these  illegal  transactions,  he  may, 
on  the  ground  of    consent  to  such  payment,  view  them  in 
the  same  light  as  the  other  items  of  the  account,  it  does  not 
appear  to  me  that  the  case  proceeds  upon  a  principle  suffi- 
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cientlv  consistent  with  the  Act  of  Parliament  to  jastify  the     Adbut 
adoption  of  it.  Masb. 

Heath,  J.  : 

I  am  of  the  same  opinion  as  my  Lord,  who  has  so  fully  gone 
through  the  cases,  that  I  shall  only  hint  at  them.  I  take  it  to 
be  by  no  means  settled  that  if  one  partner  in  an  illegal  concern 
pay  money  for  the  other  with  his  consent,  the  money  so  paid  can 
be  recovered.  There  are  great  authorities  and  opinions  both 
ways,  and  we  are  therefore  at  liberty  to  decide  upon  principles. 
If  the  concern  in  which  the  money  is  advanced  be  ^ruUum  in  se,  it 
will  not  be  disputed  that  it  cannot  be  recovered.  For  if  two 
agree  to  assassinate  a  person  and  hire  a  third  to  do  it,  and  one  of 
the  two  former  pay  the  whole  reward,  it  is  clear  that  he  cannot 
maintain  an  action  for  a  moiety.  Now  I  do  not  see  any  sound 
distinction  between  the  case  of  money  paid  in  a  concern  which 
is  malum  in  se  and  money  paid  in  a  concern  which  is  malum  pro- 
hibitum. The  latter  as  well  *as  the  former  tends  to  encourage  a  \  *376  ] 
breach  of  the  law.  With  respect  to  what  was  said  by  me  in 
Mitchell  V.  Cockbume,  though  I  observed  that  is  was  distinguish- 
able from  the  cases  in  Burrow  and  in  the  Term  Beports,  it  is 
not  a  fair  inference  that  I  meant  to  approve  of  the  latter  cases. 
Many  Judges  have  avoided  giving  extrajudicial  opinions,  and  had 
I  given  an  express  opinion  on  those  cases  it  would  have  been 
extrajudical. 

Books,  J. : 

I  perfectly  agree  with  my  brother  Heath  in  reprobating  any 
distinction  between  malum  prohibitum  and  malum  in  se,  and 
consider  it  as  pregnant  with  mischief.  Every  moral  man  is  as 
much  bound  to  obey  the  civil  law  of  the  land  as  the  law  of 
nature.  With  respect  to  this  transaction,  I  do  not  mean  to 
give  any  opinion  how  far  the  Court  would  have  been  called 
upon  to  set  aside  this  award  upon  an  affidavit  stating  the 
special  circumstances,  had  nothing  appeared  upon  the  face  of  the  * 
award  itself.  But  in  this  case  the  arbitrator  has  stated  all  the 
circumstances  of  the  case  especially  for  our  opinion.  Then  the 
question  is.  Whether  as  the  arbitrator  has  asked  for  our  opinion, 
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AuBXBT      we  are  not  bound  hj  the  authority  of  Mitcheli  v.  Cockbume  to 
MABEt       ^^7  ^^^^  ^^^  latter  part  of  the  award  must  be  set  aside?    I  think 
we  are. 

Ghambrb,  J. : 

I  have  no  doubt  upon  the  case.  The  question  for  us  to  decide 
is  not,  whether  we  shall  open  transactions  closed  by  a  general 
award  which  is  apparently  good ;  since  the  whole  case  arises  on 
inspection  of  the  award  itself,  and  is  therefore  in  the  nature  of  a 
case  reserved  for  special  verdict.  There  is  no  doubt  that  an  arbi- 
trator is  bound  by  the  rules  of  law  like  every  other  Judge,  and  if 
it  appear  on  the  face  of  the  award  that  the  arbitrator  has  acted 
contrary  to  law,  his  award  must  be  set  aside.  In  this  case  the 
plaintiff  wants  to  avail  himself  of  an  agreement  entered  into  con- 
trary to  law,  and  calls  upon  us  to  enforce  that  agreement.  To 
shew  that  it  is  contrary  to  law  Booth  v.  Hodgson  is  a  very  strong 
authority.  In  that  case  the  Court  refused  to  assist  a  partner  in 
an  illegal  concern  in  recovering  money  paid  to  his  partner  in 
the  course  of  the  concern,  and  which  he  was  unconscientiously 
endeavouring  to  keep  in  his  own  pocket.  The  cases  of  Faikney 
V.  Reynous. eJid  Petrie  v.  Hannay  were  there  very  much  doubted. 
I.  think  we  cannot  do  otherwise  in  this  case  than  decide  the 
question  submitted  to  us  according  to  law,  and  therefore  that  so 
much  of  the  award  as  is  founded  on  this  illegal  partnership  must 
be  set  aside. 

Accordingly  the  Court  set  aside  the  latter  part  of  the  award. 


C.   P.    EASTER    TERM. 


1801.  THE  EAEL  OF  EADNOR  v.  EEEVE 

AprUJ,^  j2  Bos.  &  P.  391—392.) 

[  391  1  If   the  judgment  of  statutory  commissioners  in  certain  cases  be 

deolared  final  by  statute,  their  judgment  oannot  be  questioned  in  an 
pustion  of  trespass. 

TuBSPAss  for  breaking  the  plaintiff's  house  and  taking  away  his 
goods.     Plea,  Not  guilty. 
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This  action  was  brought  against  the  defendant  who  was 
collector  of  the  duties  on  male-servants,  houses,  windows,  horses 
and  dogs,  for  distraining  goods  in  the  plaintiffs  house  for  one 
year's  duty  and  surcharge  on  one  male  servant.  The  plaintiff 
had  appealed  against  the  surcharge  to  a  meeting  of  the  Com- 
missioners,  on  the  ground  that  the  male-servant  in  question  was 
a  day-labourer.  The  Commissioners  dismissed  the  appeal,  t  and 
the  defendant  in  consequence  made  a  distress  upon  the  plaintiff's 
goods  to  satisfy  the  duty.  When  this  cause  came  on  to  be  tided 
before  Lord  Eldon,  Ch.  J.  at  the  Westminster  Sittings  after 
last  Michaelmas  Term,  a  verdict  was  *found  for  the  plaintiflf  sub- 
ject to  the  opinioii  of  this  Court  upon  a  case  reserved. 

The  case  being  now  called  On  for  argument,  and  the  Court/ 
intimating  that  it  was  hot  open  to  discussion,  inasmuch  as  they 
had  no  jurisdiction,  the  determination  of  the  Commissioners 
being  final  ; 


Thv  Earl 

OF  Badnob 

r. 

He  EVE. 


[  •392  ] 


Lens,  Berjt.  endeavoured  to  obviate  that  objection  by  citing 
Milwiprd  v.  Coffin,  2  Bl.  1830,  and  Harrison  v.  Btdcock,  1  H.  BL 
68,  t  in  the  former  of  which  cases  the  Court  of  Common  Pleaa 
had  entertained  a  question  respecting  a  poor-rate  which  had 
been  confirmed  by  the  Sessions  on  appeal,  and  in  the  latter  a 
question  on  the  land-tax,  after  an  appeal  to  the  Commissioners 
which  had  been  dismissed,  and  observed  that  if  the  Commis- 
sioners in  this  case  had  taxed  the  plaintiff  for  a  servant  not 
falling  within  the  description  of  the  Act  they. had  exceeded  their 
jurisdiction. 

But  the  CouBT  (consisting  of  Hbath,  Booke,  and  Chambbe, 
Justices)  said,  that  it  had  been  determined  by  all  the  Judges  ol 
England,  that  when  a  statute  provides  that  the  judgment  of  Com- 
tnissioners  appointed  thereby  shall  be  final,  their  decision  ia 
conclusive,  and  cannot  be  questioned  in  any  collateral  way. 


t  By  25  Geo.  in.  c.  43,  s.  35,  the 
appeal  is  giyen ;  and  by  s.  38  and  39 
dedarod  fihttl  unless  a  case  be  stated 
for  the  opinion  of  a  Judge.    By  37 


Judgment  for  the  defendant. 

Qteo.    III.    c.    107,  the   duties  are 
increased,  and   the  former   powers 
reserved  to  the  Oommissionera. 
I  2  B.  B.  718. 
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1801.        HILL,  Gent.,  One,  &c.,  v.  HALFOED  and  Another. 

ApHl  29.  T      T^ 

In  Error, 

[  418  ]  (2  Bos.  &  P.  413—410.) 

A  note  promieing  to  pay  "  on  the  sale  or  produce,  munediately^when 
Bold,  of  the  White  Hart,  St.  Alban's,  Herts,  and  the  goods,  &c.  yalue 
received,"  cannot  be  declared  upon  as  a  promissory  note  within  the 
statute,  though  it  be  averred,  that  before  the  actions  commenced  the 
White  Hart  and  the  goods  were  sold.f 

Error  from  a  judgment  of  the  Court  of  King's  Bench  in  an 
action  by  the  payee  against  the  maker  of  a  promissory  note. 
The  first  count  of  the  declaration  stated  that,  ''the  plaintiff  in 
error  made  and  signed  his  certain  note  in  writing,  commonly 
called  a  promissory  note  bearing  date,  &c.  and  thereby  promised 
to  pay  to  the  defendants  in  error  by  the  names  and  description 
of,  &c.  the  sum  of  1902.  on  the  sale  and  produce,  immediately 
when  sold,  of  the  White  Hart,  St.  Alban's,  Herts,  and  the 
goods,  &c.  (meaning  a  certain  messuage  or  dwelling-house  called 
the  White  Hart,  situate  at  St.  Alban's,  in  the  county  of  Herts, 
and  certain  goods  being  therein )  value  received,  and  then  and 
there  delivered  the  said  note  to  the  defendants  in  error ;"  after 
alleging  the  liability  of  the  plaintiff  in  error  to  pay,  and  his 
promise  as  usual,  the  declaration  averred,  ''  that  afterwards  and 
before  the  exhibition  of  the  bill  of  them  the  defendants  in  error, 
to  wit,  on,  &c.  at  &c.  the  said  messuage  or  dwelling-house  called 
the  White  Hart,  and  the  goods  in  the  said  note  specified  were 
[  *^i4  ]  sold,  whereby  the  said  sum  of  money  *in  the  said  note  specified 
became  and  was  forthwith  and  immediately  due  and  payable 
according  to  the  form  and  effect  of  the  said  note,  whereof  the 
plaintiff  in  error  then  and  there  had  notice."  There  were  other 
special  counts,  and  also  the  common  money  counts  and  conclusion. 
On  this  declaration  judgment  having  gone  by  default,  a  writ  of 
inquiry  was  executed,  and  the  defendants  in  error  recovered 
general  damages. 

The  causes  now  assigned  for  error  were,  "  that  by  the  record 

f  The  case  doubtless  applies  to  statute  of  1882.  It  is  cited  by 
the  definitions  of  bill  of  exchange  Chalmers  under  s.  3  of  the  Act  (45  ft 
and    promissory    note    under    the     46  Yict.  o*  61). — E.  C. 
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aforeBaid  it  appears,  that  damages  have  been  assessed  for  and  Hill 
adjudged  to  the  defendants  in  error,  upon  the  whole  of  their  said  halfobd. 
declaration  generally ;  whereas  it  appears  in  and  by  the  record 
aforesaid,  that  the  first  count  of  the  said  declaration  was  and  is 
insufficient  in  law,  and  that  no  damages  could  or  ought  by  law  to 
have  been  assessed  or  adjudged  to  the  said  defendants  in  error  in 
respect  thereof,  or  of  the  supposed  promise  and  undertaking 
therein  mentioned." 

Lawes  for  the  plaintiffs  in  error  contended,  that  the  note  on 
which  the  first  count  of  the  declaration  was  founded  could  not  be 
sustained  as  a  promissory  note,  inasmuch  as  the  payment  thereof 
was  made  to  depend  upon  a  contingency  which  might  never 
happen,  viz.  the  sale  of  the  White  Hart  Inn,  the  title  to  which 
might  be  so  bad,  that  no  purchaser  would  be  found.  He  cited 
Dawkes  v.  Lord  Deloraine,  2  Bl.  782,  S.  C.  3  Wils.  207,  and 
Carlos  V.  Fancourt,  5  Term  Rep.  482.  t 

Wigley,  contra : 

In  those  cases  in  which  it  has  been  discussed  whether  a  note 
payable  upon  a  contingency  were  a  promissory  note  within  the 
statute,  the  question  has  principally  turned  upon  the  point  whether 
the  note  in  question  were  negociable  or  not ;  the  necessity  of 
which  may  perhaps  be  doubtful.  With  respect  to  Carlos  v.  Fancourt 
it  appears,  that  in  that  case  there  were  other  objections  to  the 
plaintiff's  recovery ;  for  though  the  note  was  made  payable  '*  out 
of  the  defendant's  money  which  should  arise  from  his  reversion 
of  491.  when  sold,"  it  was  not,  as  in  this  case,  averred  that  the 
reversion  had  been  sold;  and  that  circumstance  was  observed 
upon  by  Mr.  Justice  Grose  in  his  judgment.  If  ever  there  was 
a  note  depending  upon  a  contingency,  it  was  that  which  in  the 
case  of  Andrews  v.  Franklin^  1  Str.  24,  was  held  to  be  a  good 
note.  There  the  contingency  was,  after  a  certain  ship  should  be 
paid  off;  now  if  it  were  a  private  ship  no  wages  could  have  been 
earned  unless  the  ship  arrived ;  and  if  it  were  a  public  ship  the 
wages  might  have  been  lost  by  desertion.  In  Evans  v.  Under- 
wood,  1  Wils.  262,  *a  note  payable  upon  the  like  contingency  to      [  •415  ] 

t  2  B.  R  647. 
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Hill  the  fonner  was  held  good :  and  in  Julian  v.  Shobrook,  2  Wils.  9, 
HALFOBD.  the  defendant  having  accepted  a  bill  payable  when  in  cash  for 
the  cargo  of  the  ship  Thetis  was  held  liable  on  the  bill  notwith- 
standing a  motion  in  arrest  of  judgment  on  the  ground  of  its 
being  a  conditional  acceptance.  Now  if  there  be  any  similarity 
between  the  situation  of  parties  to  bills  of  exchange  and  promis- 
sory notes,  it  is  between  the  situation  of  the  acceptor  of  a  bill  of 
exchange  and  the  maker  of  a  promissory  note.  With  respect  to 
Dawkes  v.  Lord  Deloraine,  that  was  the  case  of  a  bill  of  exchange 
payable  out  of  a  particular  fund,  whereas  the  note  in  the  present 
case  is  not  payable  out  of  a  particular  fund,  but  only  at  a  particular 
time,  which  time  is  alleged  in  the  delaration  to  have  arrived. 
Supposing  however,  that  this  note  is  not  negociable,  yet  it  seems 
from  the  words  of  8  &  4  Ann.  c.  9,  s.  1,  that  an  action  may  be 
maintained  upon  it,  for  the  former  part  of  the  section  enacts, 
that  where  promissory  notes  are  made  payable  to  any  person  or 
persons,  his  or  their  order,  or  unto  bearer,  the  sums  mentioned 
in  such  notes  shall  be  payable  to  such  person  or  persons,  with- 
out any  reference  to  their  negotiability ;  but  the  ensuing  part  of 
the  same  section  only  makes  them  assignable  or  indorsable  over 
when  drawn  to  any  person  or  persons,  his,  her,  or  their  order. 
If  therefore  negotiability  be  of  the  essence  of  a  note,  and  the  words 
of  the  statute  are  to  be  construed  strictly,  no  man  can  declare  upon 
a  note  which  is  not  made  payable  to  order.  But  it  has  been  decided 
in  Bnrchell  v.  Stocock,  2  Ld.  Baym.  1545,  that  a  promissory  note 
payable  to  A.  B.,  without  adding  either  order  or  bearer,  is  a 
good  note  within  the  statute,  and  that  case  has  since  been 
recognized  in  Smith  v.  Kendall^  6  Term  Bep.  123.  In  this  case 
the  note  in  question  was  drawn  for  value  received  on  a  promise 
to  pay  when  the  premises  at  St.  Alban's  should  be  sold,  and 
there  is  an  averment  in  the  declaration  that  the  premises  have 
been  sold. 

The  CouBT  (absente  Lord  Eldon,  Ch.  J.)  were  clearly  of 
opinion,  that  the  note  in  question  jcould  not  be  declared  upon  as 
a  promissory  note  within  the  statute. 

Judgment  reversed. 


1801.    C.  P.    2  B08.  &  P.  416—417.  6»5 


ROBINSON  V.   DUNMORE.  isoi. 

(2  Bos.  &  P.  41^-419.)  ^^' 

If  A.  send  goods  by  B.  who  says  *<  I  will  warrant  they  shall  go  safe/*        [  hq  ] 
B.  is  liable  for  any  damage  sustained  by  the  goods  notwithstanding  A. 
send  one  of  his  own  servants  in  B.*s  cart  to  look  after  them. 

Assumpsit.    The  declaration  stated,  that  in  consideration  that 
the  plaintifif,  at  the  special  instance  and  request  of  the  defendant, 
would  deliver  to  the  defendant  divers  goods  and  chattels  (specify- 
ing them)  to  be  taken  care  of,  and  safely  and  securely  carried  and 
conveyed  by  the  defendant  in  and  by  a  certain  cart  of  defendant' 
from  A.  to  B.  and  there,  to  wit,  at  B.,  to  be  safely  and  securely 
delivered  to  one  J.  S.  for  certain  hire  and  reward  to  the  *defen-       [  ^417  ] 
dant   in  that  behalf,  the  defendant  undertook  and  promised  to 
take  care  of  the  said  goods  and  chattels,  and  safely  and  securely 
to  carry  and  convey  the  same  in  and  by  his  said  cart  from  A.  to 
B.  and  there,  to  wit  at  B.  safely  and  securely  to  deliver  the  same 
to  the  said  J.  S. ;  that  the  plaintiff  did  afterwards  deliver  the  said 
goods  and  chattels  to  the  defendant,  to  be  carried,  conveyed,  and 
delivered  as  aforesaid.    And  that  although  the  defendant  had' 
and  received  the  said  goods  and  chattels,  for  the  purpose  afore- : 
said,  yet  he  did  not  take  care  of  the  said  goods  and  chattels,  or 
safely  and  securely  carry  or  convey  the  same  in  and  by  his  said* 
cart  or  otherwise  from  A.  to  B.,  nor  there,  to  wit,  at  B.,  Bafely 
and  securely  deliver  the  same  to  the  said  J.  S.,  but  on  the 
contrary  so  carelessly  conducted  himself  in  and  about  the  car- 
riage and  conveyance  of  the  said  goods  and  chattels,  that  a  great 
part  of  them,  to  wit,  &c.  through  his  negligence  were  wetted  and 
damaged. 

The  defendant  pleaded  Nan  assumpffit. 

The  cause  coming  on  to  be  tried  before  Lord  Eldon,  Ch.  J.  at 
the  Westminister  Sittings  after  last  Hilary  Term,  it  appeared  in 
evidence,  that  the  plaintiff,  who  was  an  upholsterer,  having 
occasion  to  send  some  furniture  into  the  country,  agreed  with 
one  Groves  a  carman,  to  take  the  same  for  ten  guineas,  ex- 
clusive of  tolls;  that  Groves  thinking  the  distance  too  great, 
offered  the  defendant,  who  also  kept  a  cart  and  horse,  the  refusal 
of  the  job,  who  agreed  to  undertake  it,  and  gave  Groves  half-a-^ 


636  1801.     C.  P.    2  BOS.  &  P.  417—418. 


RoBiNBOK  guinea  by  way  of  gratuity ;  that  the  plaintiff  having  acceded  to 
DuNMosB.  the  defendant's  offer  to  go  instead  of  Groves,  the  defendant 
brought  his  cart  to  the  plaintiff's  house,  where  the  goods  were 
loaded  in  the  presence  of  the  plaintiff  himself,  and  with  the 
assistance  of  two  of  the  plaintiff's  servants  ;  that  the  plaintiff 
having  observed  that  the  tarpaulin  which  the  defendant  had 
brought  for  the  purpose  of  covering  the  cart  was  too  small,  the 
defendant  said,  ''  I  have  plenty  of  sacks,  and  I  will  warrant  the 
goods  shall  go  safe."  On  account  of  the  defendant  being  a 
stranger  to  the  plaintiff,  the  latter  sent  one  of  his  own  porters 
with  the  cart  who  would  otherwise  have  gone  by  the  stage  ;  that 
this  porter  in  the  course  of  the  journey  paid  a  person  for  watch- 
ing the  goods  one  night ;  and  that  the  goods  in  the  course  of  the 
journey  were  damaged  by  rain.  A  verdict  was  found  for  the 
plaintiff  under  his  Lordship's  direction,  with  liberty  for  the 
defendant  to  move  that  the  verdict  might  be  set  aside  and  a 
nonsuit  entered. 

f  418  ]  Accordingly  Williams,  Serjt.  having  obtained  a  rule  Nim 

for  that  purpose,  was  this  day  called  upon  by  the  Court  to 
support  the  rule.  It  does  not  appear  from  the  evidence  that 
the  defendant  ever  had  such  possession  of  the  plaintiff's  goods 
as  to  render  him  liable  in  the  character  of  a  common  carrier. 
On  the  contrary  it  is  clear  from  the  plaintiff  having  sent  his 
porter  to  accompany  the  cart,  that  he  never  intended  to  relin- 
quish his  control  over  the  goods ;  and  the  circumstances  of  the 
loading  having  been  made  at  his  house  and  under  his  inspection, 
and  of  the  porter  having  paid  for  watching  them  during  the 
journey,  strongly  corroborate  that  idea.  In  this  case  there  was 
no  bailment :  the  defendant  could  neither  have  maintained 
trespass  or  trover.  It  was  a  mere  contract  between  the  plaintiff 
and  defendant,  that  the  former  should  hire  and  the  latter  should 
let  a  cart  and  horse  for  the  conveyance  of  the  plaintiff's  goods. 
The  case  strongly  resembles  that  of  The  East  India  Company  v. 
Pidlen,  1  Str.  690,  where  the  company  having  brought  an 
action  against  a  lighterman,  it  appeared,  that  as  soon  as  the 
goods  were  put  into  the  lighter,  an  oflScer  of  the  company  went 
on  board,  and  put  the  company's  locks  on  the  hatches :   and 
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Lord  Baymond,  Ch.  J.  held  that  the  goods  were  not  to  be  Robinson 
considered  as  ever  having  been  in  the  possession  of  the  lighter-  dunmobb. 
man,  but  in  the  possession  of  the  company's  servant  who  had 
hired  the  lighter  to  use  himself.  There  are  many  cases  in 
which  persons  having  a  much  greater  control  over  goods  than 
the  defendant  had,  are  yet  not  considered  as  having  the 
possession  :  such  are  the  cases  of  a  butler  who  hath  the  charge 
of  his  master's  plate,  and  the  shepherd  who  hath  the  charge  of 
his  master's  sheep,  1  H.  P.  C.  506,  c.  43.  It  is  true  that  in  the 
present  case  the  defendant  made  use  of  the  expression,  that  he 
would  warrant  that  the  goods  should  go  safe.  But  under  all  the 
circumstances,  it  may  be  argued,  that  it  was  not  his  intention  by 
that  expression  to  do  any  thing  more  than  enforce  his  own 
opinion.  Admitting  however,  that  the  jury  have  decided  that 
point  against  the  defendant,  yet  no  advantage  can  be  taken  of  the 
warranty  in  the  present  action,  since  the  averment  that  the  goods 
were  delivered  to  the  defendant  has  not  been  substantially  proved. 

Heath,  J.  (stopping  Vaugharif  Serjt.  for  the  plaintiff) : 

The  defendant  in  this  case  is  not  charged  as  a  common  carrier  : 
he  is  charged  on  a  special  undertaking;  and  the  jury  have  found 
on  good  grounds  that  the  undertaking  stated  in  the  declaration 
was  made  by  the  defendant.  They  have  decided  *upon  con-  [  *4i9  ] 
sidering  the  whole  transaction,  that  the  words  used  by  the 
defendant  amounted  to  a  warranty;  and  we  cannot  say  that 
they  have  done  wrong.  It  is  quite  immaterial  to  this  case 
whether  the  defendant  had  a  special  property,  or  any  property 
whatever  in  the  goods ;  or  whether  he  could  have  maintained  an 
action  of  trespass  or  trover.  He  must  have  had  possession  of 
them  for  the  purpose  of  carrying  his  contract  into  effect,  which 
he  could  not  have  done  without  such  possession. 

BooKE,  J. : 

This  is  not  the  case  of  a  common  carrier,  for  the  defendant 
has  specially  undertaken  to  carry  the  goods  safely. 

Ghambbe,  J. : 
This  is  a  very  clear  case.    The  defendant  is  not  a  common 
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BoBiNBON  earrier  by  trade,  but  has  put  himfielf  into  the  situation  of  a 
DuNMORE.  eommon  carrier  by  his  particular  warranty.  As  to  possession, 
that  seems  clearly  proved  by  the  circumstances  of  the  case ;  the 
defendant  attends  with  his  horse  and  cart  at  the  plaintiff's  house, 
where  the  goods  are  delivered  to  him  and  put  into  the  cart  by 
the  plaintiff's  servants.  This  is  a  complete  possession.  How  is 
this  affected  by  the  presence  of  the  plaintiff's  servant  ?  It  has 
been  determined,  that  if  a  man  travel  in  a  stage  coach  and  take 
his  portmanteau  with  him,  though  he  has  his  eye  upon  the 
portmanteau  yet  the  carrier  is  not  absolved  from  his  respon- 
sibility,  but  will  be  liable  if  the  portmanteau  be  lost.t  In 
this  case  the  plaintiff  for  greater  caution  sends  his  servant 
with  the  goods,  who  pays  for  watching  them  because  he  appre- 
hends danger  of  their  being  stolen.  So  the  man  who  travels  in 
a  stage  has  some  care  of  his  own  property  since  it  is  more  for 
his  interest  that  the  property  should  not  be  lost  than  that  he 
should  have  an  action  against  the  carrier.  This  case  bears  no 
resemblance  to  that  cited  from  Strange,  t  for  there  the  decision 
proceeded  on  the  usage  of  the  East  India  Company,  who  never 
intrust  the  lightermen  with  their  goods,  but  give  the  whole 
charge  of  the  property  to  one  of  their  own  officers  who  is  caUed 
a  guardian.  The  evidence  of  the  warranty  is  perfectly  clear,  for 
on  the  plaintiff's  making  some  objection  to  the  smallness  of  ihe 
tarpaulin,  the  defendant,  in  order  to  remove  that  difficulty, 
informed  him  that  he  had  plenty  of  sacks  to  cover  the  goods, 
and  undertook  that  they  should  be  carried  safe.  It  appears  to 
me,  that  the  verdict  is  perfectly  right,  and  that  the  jury  could 
not  have  done  otherwise  than  they  have  done. 

Postea  to  the  plaintiff, 

t  This  diciiim  is  cited,  and  its  question  was  brought  up  for  the  de- 
applicability  to  the  case  of  a  railway  cision  of  the  House  of  Lords  in  Q,  W, 
passenger  haying  his  portmanteau  in  Ry,  Co,  y.  Bunch  (1887)  13  App.  Oa. 
the  carriage  with  him,  discussed  in  the  31,  where  the  cases  bearing  on  the 
judgment  of  WiiJiES,  J.  in  TaUfy  subject  are  fully  diacussed. — ^R.  C. 
y.  G.  W.  Ry^  Co.  (1870)  L.  B.  6  C.  P.  J  EaU  India  Co.  y.  Pullm,  1  Str. 
44,  60,  40  L.  J.  C.  P.  9.    A  similar  690. 
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HURRY  AND  Others  v.  THE  ROYAL  EXCHANGE       isoi. 

ASSURANCE  COMPANY.!  ^^'^• 

(2  Bos.  &  P.  430—437.)  [  430  ] 

Insurance  on  goods  from  A.  to  B. ' '  until  they  should  be  there  discharged 
and  safely  landed ; "  on  their  arrival  at  B.  tiie  merchant  to  whom  the 
goods  belonged,  employed  and  paid  a  public  lighter  to  land  them,  and 
the  guods  being  damaged  in  the  lighter  without  negligence,  the  under- 
writers were  held  liable  for  the  loss. 

This  was  an  action  on  a  policy  of  assurance  on  ship  and  goods 
from  Petersburgh  to  London,  including  the  risk  of  boats  to 
Cronstadt  beginning  the  adventure  on  the  said  goods  and 
merchandizes  from  and  immediately  following  the  loading 
thereof  on  board  the  said  boats  at  Petersburgh,  and  on  the  ship 
at  Cronstadt;  to  continue  upon  the  ship  until  she  should  be 
arrived  at  London,  and  had  there  moored  at  anchor  twenty- 
four  hours  in  good  safety,  and  upon  the  goods  and  merchandizes 
until  they  should  be  there  discharged  and  safely  landed. 

The  cause  was  tried  before  Lord  Eldon,  Gh.  J.  at  the  Guild- 
hall Sittings  after  last  Hilary  Term,  when  it  appeared  that  the 
ship  and  cargo  (consisting  of  hemp)  arrived  in  safety  in  the 
river  Thames ;  that  the  plaintiffs  being  the  consignees  of  the 
goods,  by  their  broker  employed  and  paid  a  lighterman  belonging 
to  one  of  the  public  lighters  entered  at  Waterman's  Hall  to  land 
the  hemp ;  that  the  hemp  was  damaged  on  board  the  lighter, 
but  without  any  negligence  imputable  to  the  lighterman ;  that  it 
is  the  constant  practice  for  merchants  in  the  Russian  trade  to 
land  their  goods  by  means  of  lighters,  and  that  there  are  no 
other  lighters  now  in  use  among  the  merchants  but  the  public 
lighters.  A  verdict  was  found  for  *the  plaintiffs  with  liberty  to  [  •431  ] 
the  defendants  to  move  to  have  a  nonsuit  entered  on  the  ground 
of  the  insurance  being  discharged  by  the  delivery  of  the  hemp  to 
the  lighters  employed  and  paid  by  the  consignees  of  the  cargo. 

Accordingly  a  rule  nisi  having  been  obtained  on  a  former 
day, 

-  t  Cited,  t^th  other  cases  showing     by  Btles,  J.  in  Lane  v.  Nixon  (1866) 
that  *'  the  policy  in  ordinary  cases      L.  E.  1  C.  P.  412,  420. — R.  C. 
attaches  until  the  goods  are  landed," 
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ShepJierd,  Heywood,  and  Bayley,  Serjts.  now  shewed  cause : 

The  question  is,  Whether  the  damage  which  the  goods  sus- 
tained on  board  the  lighter  be  one  of  the  risks  insured  against 
by  this  policy?    It  must  be  admitted   that  if  the  loss  had 
happened  on  board  one  of  the  ship's  boats  the  underwriters 
would  have  been  liable;  it  is  not  therefore  necessary  that  the 
loss  should  happen  on  board  the  ship  itself,  but  it  is  sufficient 
if  it  happen  in  the  ordinary  course  of  conveying  the  goods  on 
shore.     In  the  case  of  Petty  v.  The  Royal  Exchange  Assurance 
Company,  1  Bur.  841,  the  goods  having  been  placed  in  a  ware- 
house built  on  a  sand-bank  in  the  river  of  Canton  in  China, 
while  the  ship  was  repairing,  were  destroyed  by  fire;  yet  as 
that  unloading  of  the  goods  appeared  to  have   been  in  the 
ordinary  course  of  the  voyage,  the  Court  held  the  underwriters 
liable;   and  Lord  Mansfield  there  cited  a  case  of  Tiemey  v. 
Etherington,  before  Lee,  Ch.  J.,  where  it  was  ruled  that  a  loss 
happening  on  board  a  store-ship  at  Gibraltar  was  covered  by  a 
policy  containing  an  agreement,  that  upon  the  arrival  of  the 
ship  at  Gibraltar  the  goods  might  be  unloaded  and  re-shipped 
in  one  or  more  British  ship  or  ships  for  England  or  Holland. 
The  expressions  of  Lee,  Ch.  J.  were  ''  the  construction  shall 
be  according  to  the  course  of  trade  in  this  place,   and  this 
appears  to  be  the  usual  mode  of  unloading  and  re-shipping  in 
this  place,  viz.  that  when  there  is  no  British  ship  there,  then 
the  goods  are  kept  in  store  ships."     Indeed  the    Court  will 
attach  that  meaning  to  the  words  ''  safely  landed,"  which  the 
course  of  trade  puts  upon  them  ;  and  Lord  Mansfield  in  1  Bur. 
848,  says,  *'  when  goods  are  insured  till  landed  without  express 
words,  the  insurance  extends  to  the  boat,  the  usual  method  of 
landing  goods  out  of  a  ship  upon  the  shore."     It  is  true  that 
the  case  of  Span^oiv  v.  Carruthers,  2  Str.  1236,  seems  to  be  an 
authority  in  the  defendant's  favour,  since  it  was  there  holden 
that  the  owner  of  the  goods  by  landing  them  in  his  lighter 
discharged  the  underwriters.     But  with  respect  to  that  case>  it 
may  be  observed  that  it  was  only  a  Nisi  Prius  decision,  that  the 
doctrine  of  Lee,  Ch.  J.  in  Tiemey  v.  Etherington  is  inconsis- 
tent *with  that  laid  down  by  him  in  Sparrow  v.  CamUhers,  that 
it  is  contradicted  by  a  case  of  Langloie  v.  Brant,  before  Willes, 
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Ch.  J.  and  that  even  supposing  it  to  be  good  law,  stiU  it  is  not 
an  authority  in  the  present  case,  since  as  the  lighter  there 
belonged  to  the  owner  of  the  goods  he  might  be  considered  as 
having  taken  them  into  his  own  custody,  whereas  the  lighter  in 
the  present  case  was  a  public  lighter  employed  in  the  usual 
course  of  trade.  This  distinction  is  expressly  recognized  by 
BuLLEB,  J.  in  the  case  of  Rucker  v.  The  London  AsBurance 
Company  A 
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t  Bucker  y.  London  A$$uranee 
Company.  At  Guildhall,  Tuesday, 
8th  June,  1784.    Coram  Buller,  J. 

This  was  an  action  on  a  policy  of 
insuranoe  on  the  Eliza-Sophia,  at 
and  fzx>m  Grenada  to  London,  on 
the  ship  until  moored  twenty-four 
hours,  and  on  goods  until  safely  dis- 
charged and  landed,  and  the  declara- 
tion stated,  that  before  the  goods, 
Tiz.  hogsheads  of  sugar,  were  safely 
discharged  and  landed,  they  by  the 
perils  of  the  river  Thames  and  the 
waters  thereof  were  washed  away 
and  lost. 

The  seyeral  wharfs  between  Lon- 
don Bridge  and  the  Tower  are  called 
Free  Quays,  at  which  only  foreign 
produce  liable  to  pay  duties  can  be 
landed.    The  owners  of  most  of  these 
quays  entered  into  a  partnership, 
which  was  to  expire  at  Lady-day 
then  next;    and  not  only  did  the 
business    of    wharfingers,    but    of 
lightermen,    employing    their   own 
lighters  in  discharging  such  vessels 
as  were  to  land  goods  at  their  wharfs. 
The  owners  of  some  of  the  wharfs, 
not  of  the  company,  have  also  their 
own  lighters,  while  the  owners  of 
others  are  not  possessed  of  lighters 
of  their   own,  but   employ   public 
lightermen.    When  a  ship  arrives  in 
the  river,  the  first  thing  that  is  done 
is  to  quay  the  ship.    When  a  ship  is 
quayed  at  a  wharf  belonging  to  one 
of  the  company,  the  company  pro- 
vides lighters  and  does  all  that  is 
necessary  for  landing:    when  at  a 
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wharf  not  belonging  to  any  of  the 
company,  the  owners  provide  lighters, 
&c.  All  the  wharfs  do  not  keep 
lighters  or  employ  the  company,  but 
employ  persons  having  lighters  but 
no  wharf,  as  Drinkall,  the  person 
who  was  employed  here  by  the 
plaintiffs.  It  is  not  usual  for  mer- 
chants to  employ  lightermen,  they 
usually  leave  it  to  the  wharfinger, 
but  Hibbert's  house  (and  that  only) 
generally  employs  one  lighterman. 

The  plaintiff  applied  to  the  agent 
for  the  company  of  wharfingers  to 
land  the  sugars  in  question,  but  they 
not  being   able   to   undertake   the 
business,  and  the  plaintiff  fearing 
the  ship  might  be  kept  on  demurrage, 
one  Drinkall,  who  followed  the  busi- 
ness of  a  lighterman,  was  applied  to 
by  him  with  consent  of  the  company. 
Drinkall's   usual   business   was   to 
work  out  rums,  and  he  has  been 
often  employed  by  the  company,  and 
on  this  occasion  was,  when  applied 
to,  employed  by  them  in  working 
out  the  ship  Experiment,  but  as  a 
favour  he  left  her,  to  work  out  the 
sugars.     Drinkall     was    a    public 
lighterman  for  hire,  and  his  lighter 
was  numbered  at  Waterman's  Hall, 
without  which  no  lighter  could  be 
allowed  to  work.    On  the  30th  Sep- 
tember,   fifty-seven    hogsheads    of 
sugar  were  put  on  board  his  lighter, 
and  there  were  two  men  on  board 
(which  are  the  usual  number  for  a 
lighter),  and  the  second  mate  of  the 
ship;  as  she  was  proceeding  to  the 
shore,  she  struck  upon  the  anchor 
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Len$  and  Besty  Serjte.  in  support  of  the  rule. 

The  principle  of  law  laid  down  in  Sparrow  v.  Carruthers  must 
now  prevail.    It  seeniB  to  be  settled  that  if  the  goods  are  received 


of  a  ship,  and  sunk  through  an  un- 
avoidable accident,  without  any  im- 
putation of  neglect  in  any  body  on 
board.  The  sugars  were  of  course 
much  damaged,  and  this  action  was 
brought  to  recover  an  average  loss  of 
— ^  per  cent. 

Bearcroft  for  the  defendants 
contended,  that  strictly  speaking, 
the  policy  extended  till  the  goods 
were  landed  by  the  ship's  boats,  but 
that  the  custom  of  trade  had  for 
convenience  substituted  something 
else,  viz.  lighters.  The  custom  here 
had  ,*not  been  complied  with :  for 
there  was  an  important  difference  in 
the  merchant  taking  upon  himself  to 
employ  lightermen ;  this  was  not  the 
course  of  trade,  and  the  defendants 
were  thereby  completely  discharged 
from  the  subsequent  loss.  A  mer- 
chant may  give  up  the  custom,  and 
the  plaintiff  has  done  it  here.  In 
the  common  course  of  trade  he  could 
not  have  got  discharged  under  a 
week.  ''Then,''  says  he,  *'I  dis- 
miss every  advantage  from  the  cus- 
tom, I  discharge  the  underwriters 
for  my  own  reasons  and  for  my  own 
benefit."  The  freight  is  due  (and  it 
is  only  due  when  the  voyage  is 
ended)  when  the  goods  are  delivered 
to  his  lighter.  If  the  plaintiffs  own 
lighter  had  been  sent,  it  would  not 
have  been  in  the  course  of  trade, 
and  this  is  in  effect  the  same  thing. 

BuLLEB,  J.  told  the  jury  that  the 
decision  of  this  cause  depended  on 
the  usage,  but  the  fact  of  the  usage 
once  established,  the  question, 
whether  the  underwriter  is  liable 
or  not  was  matter  of  law.  But  it 
belonged  to  the  jury  to  say  whether 
what  had  been  done  here  was  or  was 


not  in  the  usual  course  of  trade. 
There  is  no  distinction  between  a 
public  and  private  wharf,  for  a  ship 
may  go  to  either,  and  underwriters 
are  equally  liable  at  both.  If  she 
goes  to  a  private  wharf  the  pubUc 
lightermen  are  not  employed,  so  that 
there  are  cases  in  which  the  under- 
writers would  be  liable  when  the 
company  is  not  employed.  It  is 
merely  a  voluntary  society,  and 
these  lighters  are  not  on  a  different 
footing  in  any  respect  from  the  rest 
of  the  lighters.  If  then  that  is  not 
the  line,  what  is?  The  line  is 
between  lighters  which  are  public, 
and  lighters  which  are  the  property 
of  the  merchants,  and  work  only  for 
them.  The  public  lighters  have  a 
stamp  of  authentidty,  they  are 
entered  at  Waterman's  Hall,  as 
Drinkall's  was,  and  have  a  public 
credit.  The  case  in  Strange  {Sparrotp 
V.  CarrutJiers)  does  not  interfere.  If 
a  merchant  will  not  send  public 
lighters  entered  at  Waterman's  Hall, 
it  shall  be  a  delivery  to  the  merdiant 
when  the  goods  are  put  on  board  his 
lighter ;  but  not  if  he  sends  lighter- 
men appointed  by  the  Waterman's 
Company,  and  who  are  public  offi- 
cers. In  the  case  in  Strange  tiie 
lighter  is  said  to  be  the  property  of 
the  plaintiffs,  and  one  expression  of 
the  Chief  Justice  is,  that  it  would 
have  been  otherwise  had  the  goods 
been  sent  by  the  ship's  boat,  i.e.  tbe 
lighter  of  tiie  ship  employed  to  dis- 
charge her,  for  it  oould  not  be  the 
ship's  boat,  literally  speaking,  be- 
cause it  would  be  impossible  it  oould 
discharge  a  whole  cargo. 

If  the  jury  were  of  this  opinion, 
he  directed  them  to  find  for  the 
plaintiff. 

Verdict  for  ihephintif. 
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out  of  the  ship  in  private  lighters  the  underwriters  are  dis- 
charged. Now  the  only  ground  upon  which  this  position  can  be 
supported  is,  that  the  possession  of  the  goods  has  been  altered, 
and  the  owner  has  taken  them  into  his  own  custody.  If  this  be 
the  principle,  it  can  make  no  difference  whether  the  lighter  be 
public  or  private :  for  the  person  who  hires  a  public  lighter  for 
the  conveyance  of  his  own  goods,  makes  that  lighter  as  much 
his  own  pro  lidc  vice  as  a  private  lighter,  and  the  goods  while 
*on  board  are  completely  in  his  own  custody.  This  case  there- 
fore does  not  depend  upon  the  question  whether  the  goods  have 
been  taken  out  of  the  usual  course  of  the  voyage,  but  whether 
the  plaintiff  has  not  received  them  into  his  own  custody  before 
they  were  actually  landed,  and  thereby  discharged  the  under- 
writers from  the  remainder  of  the  risk.  Undoubtedly  if  the 
lighter  employed  in  this  case  had  been  employed  by  the  ship 
owner,  the  delivery  of  the  goods  would  not  have  been  complete 
until  they  were  safely  landed :  but  if  the  merchant  find  it 
inconvenient  to  wait  for  the  delivery  of  the  goods  by  the  ship 
owner,  but  chooses  to  receive  them  into  a  lighter,  whether  public 
or  private,  he  by  that  act  puts  an  end  to  the  voyage.  Neither 
in  Petty  v.  The  Royal  Exchange  Assurance  Company,  nor  in 
Tiemey  v.  EtheringtoUy  could  it  be  said  that  the  goods  had  been 
delivered  into  the  possession  of  the  owners,  since  the  loss  in  both 
cases  happened  in  the  middle  of  the  voyage.  With  respect  to 
the  opinion  of  Mr.  J.  Bulleb  in  Riicker  v.  The  Ijondon  Assurance 
Company,  it  is  to  be  observed  that  the  learned  Judge  lays  great 
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Mr.  J.  BuLLEK,  before  the  open- 
ing of  plaintiff's  case  was  finished, 
asked  if  the  point  in  the  canse  had 
not  been  decided  several  times  since 
he  attended  Guildhall  ? 

Bearero/t,  for  the  defendants, 
mentioned  Spttrrow  and  Cari*uther$ 
as  in  point. 

BULLER,  J. : 

This  has  been  determined  some 
way  or  other,  and  I  think  differently 
in  two  cases.  If  the  lighter  does 
not  belong  to  a  public  company,  but 


to  the  master  of  the  goods  himself, 
the  underwriters  are  not  liable,  but 
if  the  b'ghtermaa  is  a  public  officer, 
they  are  liable. 

Zee,  for  the  plaintiff,  cited  from 
his  own  notes  the  case  of  Langlaie 
and  Brant  before  Lord  Ch.  J.  Willes, 
which  was  a  much  stronger  case 
than   Sparrow    v.    Carruthers.    The 

policy  was  from    Jamaica  to  

and  till  landed.  The  consignee  sent 
his  own  lighter,  and  negligence  was 
proved,  and  a  special  jury  found 
against  the  underwriters. 
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stress  on  the  circumstance  of  the  lighter  having  been  entered  at 
Waterman's  Hall,  and  considers  the  lighterman  as  a  public 
officer,  whereas  that  circumstance  gives  no  publicity  of  character 
to  the  lighter,  but  only  makes  the  owner  (who  is  no  more  a  public 
officer  than  a  hackney  coachman)  amenable  to  the  regulations  of 
the  company  for  misconduct  in  the  river.  As  to  the  note 
which  has  been  referred  to  of  Langloie  v.  Brant,  it  is  not  en- 
titled to  any  credit,  since  it  is  there  said  that  negligence  was 
proved,  and  yet  that  the  underwriters  were  held  liable. 

» 

Heath,  J. : 

The  question  in  this  case  is,  whether  the  goods  insured  have 
been  safely  landed  within  the  true  intent  and  meaning  of  those 
words  in  the  poUcy,  for  to  every  part  of  the  policy  we  must  give 
complete  effect.  Now  if  we  were  to  hold  that  the  insurers  were 
discharged  by  the  delivery  of  the  goods  to  the  lighter,  we  should 
defeat  the  words  ''safely  landed,"  and  render  them  altogether 
nugatory.  It  is  admitted  that  the  business  of  unloading  the 
Bussian  ships  is  carried  on  by  public  lighters,  and  that  no 
private  lighters  are  ever  employed  by  the  merchants.  Now  if 
that  be  so,  what  effect  is  to  be  given  to  the  words  ''  until  the 
goods  are  safely  landed,"  if  they  do  not  extend  to  the  goods 
when  on  board  the  public  lighter,  for  in  no  other  manner  can 
they  be  safely  landed.  It  is  true  that  the  ^master  and  owners  of 
the  ship  were  discharged  when  the  goods  were  put  on  board  the 
lighter ;  but  freight  and  insurances  are  not  commensurate  ;  the 
latter  is  far  more  extensive  than  the  former.  The  insurance 
commences  before  the  freight,  for  it  commences  when  the  goods 
are  put  on  board  the  boats  at  Petersburgh,  and  it  also  continues 
longer  than  the  freight,  for  it  does  not  determine  until  the  goods 
are  safely  landed.  There  is  no  pretence  for  saying,  that  if  the 
freighter  of  the  goods  had  made  use  of  his  own  boats  in  putting 
the  goods  on  board  at  Cronstadt  the  insurers  would  have  been 
thereby  discharged.  It  has  been  argued,  however,  that  when- 
ever the  custody  of  the  goods  is  changed,  the  insurance  is  at  an 
end  :  but  that  argument  is  founded  on  the  notion  of  freight  and 
insurance  being  co-extensive.  With  respect  to  the  case  of 
Sparrow  v.  Camithers,  1  think  it  ought  not  to  be  extended ;   it 


1801.    C.  P.    2  BOS.  &  P.  485—486. 


645 


was  only  a  Nisi  Prim  decision ;  it  has  been  cited  several  times, 
but  never  recognised,  and  whenever  it  has  been  cited  great  pains 
have  been  taken  to  distinguish  it  from  the  cases  before  the  Court, 
though  perhaps  not  always  with  success.  I  do  not  mean  how- 
ever to  quarrel  with  that  decision ;  a  case  precisely  similar  is  not 
likely  to  arise  again,  since  it  is  not  customary  for  the  owners  of 
goods  to  send  their  own  lighters,  but  always  to  employ  public 
lighters. 

BooKE,  J. : 

I  am  of  the  same  opinion.    The  words  of  this  policy  are,  that 
the  underwriters  shall  continue  liable  until  the  goods  are  safely 
landed ;  now  I  think  it  is  going  too  far  to  say,  that  when  the 
goods  are  put  on  board  the  lighter  they  are  safely  landed.    I 
cannot  agree  that  this  case  depends    on   the  question,   who 
employs  the  lighter?    It  appears  to  me  to  depend  upon  the 
question,   what  the  lighter  is?    For  whether  the  lighter  be 
employed  by  the  owner  of  the  goods  or  the  owner  of  the  ship, 
the  landing  of  the  goods  is  equally  dangerous,  and  the  risk  of 
the  underwriters  the  same.    The  criterion  seems  to  be,  whether 
it  is  a  public  lighter,  publicly  registered,  and  in  short,  that  sort 
of  lighter  which  is  equally  known  to  the  underwriters  and  the 
owner  of  the  goods.    It  is  certainly  much  for  the  benefit  of  the 
underwriters  that  this  construction  should  prevail:   since  it  is 
desirable  for  him  that  the  merchant  should  as  much  as  possible 
facilitate  the  landing  of  the  goods ;   for  the  sooner  they  are 
landed,  the  sooner  the  risk  of  the  underwriters  determines.    If 
the  body  of  underwriters  were  bound  to  elect  whether  these 
*large  Bussian  ships  should  be  unloaded  by  means  of  these 
lighters  employed  by  the  persons  interested  in  the  goods  on 
board,  or  whether  the  unloading  should  be  left  to  the  sole 
management  of  a  foreign  captain,  who  probably  knows  very  little 
about   the  nature  of  public  or  private  lighters,  and  who  must 
necessarily  be  much  longer  about  it,  I  think  they  would  not 
hesitate  to  choose  the  former  method    as    most  safe.    With 
respect  to  the  case  of  Sparrow  v.  Cairuthers,  Mr.  Justice  Bullbr 
has  expressly  taken  the  distinction  between  public  and  private 
lighters,  which  differs  that  case  from  the  present. 
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Ghambre,  J. : 

This  is  a  case  of  considerable  consequence  in  respect  of  the 
sum  which  depends  upon  it,  but  of  still  more  in  respect  of  the 
general  question  which  it  involves;  and  if  I  entertained  'any 
doubts  upon  the  subject,  I  should  wish  to  take  time  before  I 
delivered  an  opinion ;  but  having  none,  I  think  the  sooner  we 
come  to  a  decision  the  better.  The  argument  for  the  under- 
writers rests  entirely  on  the  case  of  Sparrow  v.  Carruthers.  I  do 
not  wish  to  shake  the  authority  of  that  case,  nor  indeed  is  it 
necessary  so  to  do ;  but  I  cannot  but  observe  that  if  the  decision 
had  been  otherwise  I  should  have  been  better  satisfied.  The 
case  before  Mr.  Justice  Buller  has  more  weight  with  me :  and 
particularly  so,  because  the  parties  acquiesced  in  his  determina- 
tion, notwithstanding  they  would  have  been  armed  with  the 
authority  of  Sparrow  v.  Cairuthers  had  they  been  inclined  to 
bring  the  case  before  the  Court.  The  only  strong  ground  upon 
which  the  case  of  Sparrow  v.  Carruthers  can  be  supported  (if 
indeed  it  can  be  supported  at  all)  is,  that  the  owner  of  the  goods 
completely  accepted  them,  and  discharged  the  ship  ow^er  from 
any  further  concern  in  them.  In  this  case  I  rely  on  the  words 
of  the  policy  and  the  known  and  settled  usage  of  trade.  What 
can  the  words  "until  safely  landed  "  refer  to?  It  is  admitted 
that  it  is  impossible  for  these  large  vessels  to  come  up  to  the 
wharfs  in  order  to  deliver  their  goods ;  that  the  merchants  have 
no  lighters  of  their  own,  and  that  the  ships'  boats  are  inadequate 
to  the  purpose.  In  all  cases,  therefore,  the  goods  must  be 
delivered  by  the  public  lighters,  and  we  must  take  the  under- 
writers to  be  cognizant  of  the  usage  of  the  trade  which  they 
insure.  I  do  not  lay  much  stress  on  the  notion  of  these  lighter- 
men being  public  officers:  there  are  many  trades  which  are 
under  certain  regulations,  such  as  porters,  carmen,  and  hackney 
coachmen,  and  yet  they  are  not  public  officers ;  *but  I  rely  on 
the  constant  usage  of  trade,  and  on  the  words  of  the  policy. 


Per  Ciriam: 


Postea  to  the  plaintiffs. 
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The  Court  will  not  compel  seoarity  for  costs  in  error  on  the  ground  of         r  497  ^ 
the  plaintiff  in  error  being  a  lunatic^ 

This  was  a  rule  calling  on  the  defendant  or  his  attorney  to 
shew  cause  why  security  should  not  be  given  by  one  of  them  for 
the  costs  of  a  writ  of  error  on  the  judgment  in  this  cause,  other- 
wise the  plaintiff  to  be  at  liberty  to  proceed  in  the  action  and  on 
the  recognizance  of  bail,  notwithstanding  the  allowance  of  the  writ 
of  error.  To  obtain  this  rule  an  affidavit  had  been  produced, 
stating  all  the  proceedings  in  the  action,  and  alleging  the  belief 
of  the  plaintiff's  attomies,  that  there  was  no  cause  of  error,  the 
defendant's  attomies  having  agreed  not  to  assign  the  want  of  an 
original  as  cause  of  error,  and  deposing  that  since  the  com- 
mencement of  the  action  a  commission  in  the  nature  of  a  writ  de 
lunatico  inquirendo  had  issued,  under  which  the  defendant  had 
been  found  a  lunatic  and  a  committee  had  been  appointed. 

Cockell,  Serjt.  now  shewed  cause  on  the  ground  of  this 
application  being  perfectly  new  in  practice,  and  not  supported  by 
any  principle. 

Clayton,  Serjt.  in  support  of  the  rule  argued,  that  the  estate 
of  the  lunatic  would  not  be  liable,  being  under  the  control  of  the 
Grown,  and  therefore  the  plaintiff  would  be  harassed  without  any 
prospect  of  being  repaid  the  costs  of  the  writ  of  error  to  which 
the  recognizance  of  bail  does  not  extend.! 

Bat  the  Coubt  refused  to  accede  to  the  application. 

Ride  discharged. 

t  By  this  must  be  meant  the  re-  which  bail  in  error  could  have  been 
cosrnizance  of  bail  in  the  Court  taken,  it  would  hare  been  otherwise, 
below,  for  if  it  had  been  a  case  in 
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[  488  1  ^'  entrusted  B.  with  goods  to  sell  in  India,  agreeing  to  take  back 

from  B.  what  he  should  not  be  able  to  sell,  and  allowing  him  what  he 
should  obtain  beyond  a  certain  price,  with  liberty  to  sell  them  for  what 
he  could  get  if  he  could  not  obtain  that  price ;  B.  not  being  able  to  sell 
the  goods  in  India  himself,  left  them  with  an  agent  to  be  disposed  of  by 
him,  directing  the  agent  to  remit  the  money  to  himself  in  England. 
Held  that  A.  could  not  maintain  trover  against  B.  for  the  goods.t 

Trover  for  some  prints.  The  cause  was  tried  before  Lord 
Eldon,  Ch.  J.  at  the  Westminster  Sittings  after  last  Hilary 
Term,  when  the  following  facts  appeared  in  evidence : 

The  plaintiff  being  a  printseller,  and  the  defendant  a  mate  of 
an  East  Indiaman,  in  February,  1799,  the  latter  was  entrusted  by 
the  former  with  some  prints  to  be  disposed  of  in  India  under  the 
following  agreement.  "  William  Bromley  agrees  to  send  out  by 
James  Goxwell  one  hundred  engravings  from  his  plate  of  His 
Majesty  on  horseback  imder  these  conditions,  that  provided 
James  Goxwell  can  dispose  of  any  one  or  all  of  them  at  above  one 
guinea  each,  he  the  said  James  Goxwell  is  to  be  accountable  to 
William  Bromley  on  his  return  to  England,  for  as  many  as  he 
may  dispose  of  at  one  guinea  each;  and  William  Bromley  agrees 
to  take  all  or  as  many  as  may  be  returned  by  the  said  James 
Goxwell,  provided  he  the  said  James  Goxwell  cannot  sell  them 
in  India  or  at  any  other  port  he  may  touch  at,  without  expecting 
any  sum  from  James  Goxwell,  or  making  any  charge;  and 
William  Bromley  further  agrees  to  and  authorizes  James  Goxwell 
to  sell  them  for  whatever  they  may  fetch,  if  not  more  than  one 
guinea  may  be  offered  for  them  separately.  The  defendant  on 
his  arrival  at  Galcutta  not  being  able  to  obtain  more  than  three 
shillings  and  five  pence  per  print,  at  which  sum  he  sold  one 
only,  carried  the  remainder  to  Madras,  and  thelre  endeavoured  to 
sell  them,  but  with  no  better  success,  whereupon,  judging  for  the 
best,  he  left  the  residue  in  the  hands  of  an  agent  at  Madras  to 
be  disposed  of  by  him,  directing  the  agent  to  remit  the  money  to 

t  Compare  however  the  statement      boroxjoh  in  Cockran  y.  Mam,  2  M. 
of  the  general  principle  as  to  delega-      &  S.  301. — E.C. 
tion  of   agency,  by  Lord   Ellex- 
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him  in  England,  at  the  Jerusalem  Coffee-house,  London.    On    ;bbomlkt 
his  arrival  in  England,  he  said  to  a  third  person,  "  I  have  taken     coxwbll. 
upon  myself  to  leave  the  prints  in  India,  and  I  hope  Mr.  Bromley 
will  approve  of  what  I  have  done." 

The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court,  whether  under  the  above  circumstances 
trover  could  be  maintained  ? 

A  rule  having  been  obtained  for  setting  aside  the  verdict. 
Best  and  Onslow,  Serjts.  now  shewed  cause  and  contended,  that 
it  was  a  general  principle  of  law,  that  wherever  a  person  takes 
upon  himself  to  dispose  of  the  goods  of  another  without  an 
authority  so  *to  do,  it  amounts  to  a  conversion  ;  and  that  the  '  [  *489  ] 
words  ''  to  his  own  use,*'  though  necessary  to  be  inserted  in 
averring  the  conversion,  have  always  received  a  liberal  con- 
struction ;  that  it  made  no  difference  that  the  goods  in  this  case 
were  originally  bailed  to  the  defendant,  for  that  the  defendant, 
by  disposing  of  them  in  a  manner  unauthorized  by  the  agree- 
ment, had  determined  the  bailment,  and  become  guilty  of  a 
conversion.  They  cited  Wilson  v.  Cluimbers,  Cro.  Car.  262, 
where  the  Court  said,  '^  denying  to  deliver  upon  request  is  a 
conversion ; "  and  Waldgrave  v.  Ogden,  1  Leon.  224,  S.  C.  Cro. 
Eliz.  219,  where  Walmbsley,  J.  said,  "If  a  man  find  my 
garments  and  suffereth  them  to  be  eaten  with  moths  by  the 
negligent  keeping  of  them,  no  action  lieth;  but  if  he  weareth  my 
garments  it  is  otherwise,  for  the  wearing  is  a  conversion."  They 
urged  that  the  plaintiff  was  clearly  entitled  to  some  action  ;  that 
had  the  injury  arisen  from  a  mere  non-feasance  on  the  part  of 
the  defendant,  the  proper  remedy  would  have  been  an  action  on 
the  case,  but  that  the  positive  act  of  the  defendant  in  delivering 
the  prints  to  his  agent  in  India  without  any  authority  so  to  do 
was  sufficient  to  support  an  action  of  trover.  Anon.  2  Salk.  655, 
Syeds  v.  Hay,  4  Term  Rep.  260,  t  where  Bullbb,  J.  said,  "  If  one 
man  who  is  entrusted  with  the  goods  of  another  put  them  into 
the  hands  of  a  third  person  contrary  to  orders,  it  is  a  con- 
version;" and  Youl  v.  Hardbottle,  1  Peake's  N.  P.  Cas.  68,  where 
Lord  Eenyon  said,  "I  agree  that  when  a  carrier  loses  goods  by 

t  2  B.  E.  378. 
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Bbomlet     accident,  trover  will  not  lie  against  him,  bat  when  he  delivers 
CoxwELL.    them  to  a  third  person  and  is  an  actor,  though  under  a  mistake, 
this  species  of  action  may  be  maintained." 

Shepherd,  Serjt.  contra,  was  stopped  by  the  Court. 

Heath,  J. : 

I  am  not  clear  that  in  the  present  case  there  was  any  breach 
of  the  agreement.  The  defendant  does  not  agree  to  bring  the 
prints  home ;  he  was  authorized  to  sell  them  for  what  they 
might  fetch,  if  not  more  than  one  guinea  should  be  offered  for 
them  separately :  and  under  this  part  of  the  agreement  I  do  not 
see  why  he  was  not  at  liberty  to  leave  them  with  an  agent  to  bo 
sold.  The  conduct  of  the  defendant,  however,  cannot  amount  to 
a  conversion  in  any  point  of  view.  It  is  agreed  that  mere 
negligence  is  not  suj£cient ;  now  the  conduct  of  the  defendant 
in  not  selling  the  prints  in  India  was  a  mere  non-feasance.  To 
support  an  action  of  trover  there  must  be  a  positive  tortious  act. 

Books,  J. : 

[  440  J  In  this  case  there  was  no  agreement  to  bring  the  prints  home. 

The  defendant  left  them  in  India  judging  for  the  best;  and 
though  he  ordered  the  money  to  be  remitted  to  himself,  it  is 
clear  that  this  was  done  with  no  other  view  than  to  facilitate  the 
payment  of  it  to  the  plaintiff.  At  all  events  it  does  not  appear 
to  me  that  there  was  any  conversion. 

Chambbe,  J. : 

It  is  not  necessary  to  decide  whether  any  action  at  all  could 
be  maintained  under  the  circumstances  of  this  case;  but  the 
strong  inclination  of  my  opinion  is,  that  none  could  be  main- 
tained. The  plaintiff  agrees  to  send  some  prints  to  India,  and 
if  they  are  sold  for  more  than  one  guinea  each,  the  defendant  is 
only  to  account  for  them  at  that  sum.  Then  the  plaintiff  agrees 
to  take  all  which  shall  be  returned  without  any  charge  to  the 
defendant:  none  are  returned.  The  agreement  concludes  with 
a  general  authority,  in  case  the  prints  do  not  sell  for  a  guinea 
each,  to  sell  them  for  whatever  they  may  fetch.  The  defendant 
not  being  able  to  sell  them  at  a  guinea,  leaves  them  with  an 
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agent  to  be  sold  to  the  best  advantage.    It  does  not  appear  that     Bbomlby 
any  have  been  sold.     No  act  has  been  done.     The  agreement     coxwblu 
does  not  express  the  defendant  shall  sell  the  goods  himself;  it 
seems  therefore  that  the  delivery  to  his  agent  was  within  the 
terms  of  the  agreement. 


Per  Curiam  : 


Rule  absolute  for  entering  a  nonsuit. 


C.   p.   TRINITY  TERM. 


PAEEY  V.   FEAME.  isoi. 

(2  Boa.  &  P.  451—452.)  "^l^' 

A.  having  agreed  to  purchase  of  B.  the  remainder  of  a  term,  the  latter  [  451  ] 
delivered  to  him  the  lease,  in  order  that  he  might  get  an  assignment 
made  out;  A.  then  ohtained  an  enlargement  of  the  term  from  the 
original  landlord,  and  refused  to  accept  an  assignment  or  pay  the  full 
price  agreed  on,  because  B.'s  under-tenant  had  removed  some  fixtures. 
Held  that  B.  might  insist  on  A.  accepting  the  assignment,  and  after 
demand  and  refusal  of  the  lease  might  maintain  trover  for  it. 

Trover  for  an  indenture  of  lease. 

The  defendant  having  agreed  to  purchase  of  the  plaintiff  for 
75Z.  the  remainder  of  a  term  of  twenty  years  in  a  house,  whereof 
eight  years  were  unexpired,  the  latter  delivered  up  to  him  the 
indenture  of  lease  for  the  purpose  of  enabling  him  to  get  an 
assignment  made  out,  and  also  the  key  of  the  house.  After  this 
the  defendant  having  made  a  bargain  with  the  original  landlord 
for  an  enlargement  of  the  term,  and  having  some  dispute  with 
the  plaintiff  respecting  certain  fixtures  which  the  plaintiff's 
under-tenant  had  taken  off  the  premises,  refused  to  pay  the  full 
price  agreed  upon,  claiming  to  make  a  deduction  for  the  articles 
taken  away ;  and  also  declined  to  accept  an  assignment  of  the 
term  from  the  plaintiff,  alleging  that  it  was  rendered  unnecessary 
by  his  subsequent  bargain  with  the  original  landlord.  Upon 
this  the  plaintiff  required  that  the  lease  should  be  returned, 
which  was  refused :  but  no  demand  was  ever  made  of  the 
purchase-money.  It  appearing  at  the  trial  ^before  Chambre,  J.  [  *462  ] 
at  the  Sittings  after  last  Easter  Term,  that  the  defendant  at  the 
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Pabbt  time  of  the  agreement  being  entered  into  with  the  plaintiff  vas 
Fba'me.  aware  that  the  under-tenant  was  to  take  away  the  fixtures  in 
dispute,  but  that  the  plaintiff  had  also  taken  away  some  articles 
to  which  he  had  no  right ;  the  jury  deducted  the  amount  of  the 
latter  articles  from  the  price  agreed  upon,  and  found  a  verdict 
for  78i.  19«. 

Clayton,  Serjt.  now  moved  for  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  a  nonsuit  should  not  be  entered,  contending, 
that  under  the  circumstances  of  this  case  trover  was  not  main- 
tainable, for  that  the  defendant  had  an  interest  in  the  lease,  and 
a  lien  upon  it ;  that  although  a  legal  assignment  of  the  lease  had 
not  actually  been  made,  yet  that  a  court  of  equity  would  have 
enforced  the  defendant's  title  to  it  by  compelling  a  specific 
performance  of  the  agreement  between  the  parties;  that  the 
defendant  therefore  having  an  equitable  title  to  the  lease,  could 
not  be  guilty  of  a  conversion  by  retaining  it ;  and  that  the  two 
circumstances  which  are  necessary  to  support  an  action  of  trover 
did  not  concur  in  this  plaintiff,  namely,  the  right  of  property 
and  the  right  of  possession.  He  cited  Gordon  v.  Harper,  7 
Term  Rep.  9.t 

But  the  Court  was  of  opinion,  that  although  the  defendant  on 
payment  of  the  purchase  money  and  taking  an  assignment  would 
be  entitled  to  retain  possession  of  the  indenture  of  lease,  yet  that 
the  plaintiff  had  a  right  to  insist  upon  an  assignment  being 
made  out  with  covenants  to  protect  himself,  and  that  therefore, 
as  the  defendant  had  refused  to  accept  an  assignment  or  return 
the  lease,  the  action  of  trover  was  maintainable. 

Clayton  took  nothing  by  his  motion. 

t  4  E.  E.  369. 
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MILLS  AND   Others  v.  BALL.  isoi. 

(2  Bos.  ft  P.  457-484.)  Junel2. 

A.  liying  at'  N.  in  Devonshire,  ordered  goods  of  B.  in  London,  who  [  457  | 
sent  them  by  ship,  vid  Exeter,  consigned  to  A.  and  advised  him  thereof. 
On  their  arrival  at  Exeter  they  were  delivered  to  C.  a  wharfinger  who 
received  them  on  A.'s  account,  and  paid  the  freight  and  charges ;  after 
their  arrival  A.  wrote  to  B.  informing  him  that  in  conseqaence  of  his  affairs 
being  deranged  he  should  not  take  the  goods,  and  telling  him  that  they 
were  at  Exeter ;  at  this  time  A.  had  committed  an  act  of  bankruptcy, 
upon  which  he  was  afterwards  declared  a  bankrupt.  B.  applied  to  C. 
for  the  goods,  and  tendered  him  the  freight  and  charges  due ;  upon 
which  C.  promised  not  to  deliver  them  out  of  his  custody,  but  afterwards 
did  deliver  them  to  the  assignees  of  A.  though  indemnified  by  B. 
Held  1st,  that  B.  had  a  right  to  stop  the  goods  in  the  hands  of  C. ;  and 
2ndly,  that  he  might  maintain  trover  for  them  against  C.f 

This  was  an  action  of  trover  for  one  cask  of  madder  and  one 
chest  of  indigo;  to  which  the  defendant  pleaded  the  general 
issue.  The  cause  came  on  to  be  tried  before  Lord  Eldon,  Ch.  J. 
at  the  Sittings  at  Guildhall  after  last  Hilary  Term,  when  a 
verdict  was  entered  for  the  plaintiffs  with  1112.  la.  Qd.  damages, 
and  408.  costs,  subject  to  the  opinion  of  this  Court  upon  the 
following  case :  Josias  Gard  a  trader  of  North  Tawton,  in  the 
county  of  Devon,  about  twenty-five  miles  from  Exeter,  on  the 
4th  of  July,  1799,  by  letter  to  the  plaintiffs,  who  were  dry-salters 
in  London,  ordered  the  goods  which  were  the  subject  of  this 
action  to  be  sent  to  him.  The  plaintiffs  accordingly  on  the 
6th  of  July,  1799,  sent  the  goods  which  were  of  the  value  of 
1112.  Is.  Sd.  by  the  ship  Lively,  consigned  to  Gard,  and  sent 
a  letter  of  advice  to  him  inclosing  the  invoice,  dated  the  6th  of 
July,  1799,  which  letter  Gard  received  in  course ;  and  the  goods 
on  their  arrival  at  Exeter  were  delivered  to  the  defendant,  who 
was  a  wharfinger  there,  and  received  them  on  Gard's  account, 
and  paid  the  freight  and  charges  with  which  he  debited  Gard, 
and  if  any  accident  had  happened  to  the  goods  before  the  receipt 
of  the  following  letter,  the  plaintiffs  would  have  called  on  Gard 
for  payment.     On  the  16th  September,  1799,  soon  after  their 

t  And  see  Openheim  v.  Bu8sell,3      284;   Bohtlincky,  Inglis.S'Eaat,^!, 
B.  ft  P.  42  ;  GoM  v.  Smith,  1  Campb.      389. 
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Mills       arrival,  Gard  wrote  the  following  letter  to  the  plaintiflfB  Messrs. 

Ball.  Smith,  Mills,  Berkett,  and  Co.  "  Northtawton,  16th  September, 
1799.  Sirs, — ^As  some  disagreeable  matters  have  recently  taken 
place  in  my  concerns,  I  have  thought  proper  to  leave  the  madder 
and  East  India  indigo  which  I  lately  gave  you  an  order  for  on 
your  account.  It  is  arrived  safe  at  Exeter,  so  you  will  please  to 
sell  the  same  to  any  of  your  correspondents  there,  as  I  would 
wish  to  do  by  you  as  I  would  wish  to  have  done  by  myself.  I  am 
very  truly.  Sirs,  your  obedient  servant,  Josias  Gabd.  The  goods 
are  at  the  wharfinger's  office,  marked  Lively^  R.  Mather."  In 
consequence  of  this  letter  the  plaintiffs  wrote  to  their  agent  at 
Exeter  to  stop  the  goods  in  possession  of  the  defendant,  and  on 
the  20th  of  September  the  plaintiffs'  agent  went  to  the  defendant, 
[  •468  ]  in  whose  warehouse  the  goods  then  were,  and  tendered  him  *his 
freight  and  charges  and  demanded  the  goods  on  the  behalf  of 
the  plaintiffs.  The  defendant  said  (as  the  fact  was)  that  some 
of  Gard*s  creditors  had  been  there  before  to  demand  them,  but 
he  had  refused  to  deliver  them,  hearing  that  Gard  had  stopped 
payment.  He  then  promised  not  to  deliver  them  out  of  his 
custody  till  he  was  certain  of  a  safe  delivery.  On  the  2nd  of 
October  the  demand  was  repeated  by  the  plaintiffs'  agent  and  a 
bond  of  indemnity  left  with  the  defendant  to  indemnify  him 
against  any  claim  that  might  be  made  from  any  other  person. 
On  the  23rd  of  September  a  commission  of  bankrui>t  issued 
against  Gard,  who  was  subject  to  the  bankrupt  laws,  indebted  to 
the  petitioning  creditors-  in  a  sum  sufficient  to  support  the 
commission,  and  had  committed  an  act  of  bankruptcy  on  the 
8th  of  September,  1799.  On  the  1st  of  October,  1799,  he  was 
duly  declared  a  bankrupt,  and  on  the  19th  of  October,  1799, 
assignees  of  his  effects  and  estate  were  duly  chosen,  and  an 
assignment  executed.  On  the  Srd  of  November  the  defendant 
delivered  the  goods  to  the  assignees,  who  sold  them  for  103L  7«. ; 
the  charges  amounted  to  3/.  19«.  The  questions  for  the  opinion 
of  the  Court  were,  whether  the  plaintiffs  were  entitled  to  recover? 
and  if  they  were,  what  damages?  whether  lllZ.  7«.  8d,  or  103Z.  7*., 
or  991.  lis.  ?  If  the  Court  should  be  of  opinion  with  the  plaintiffs, 
the  verdict  to  stand  for  such  sum  as  they  should  direct ;  if  for 
the  defendant  a  nonsuit  to  be  entered. 
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Best,  Serjt.  for  the  plaintiffs.  Mills 

The  question  is,  ii^hether  the  plaintiffs  under  the  circumstances  Ball. 
of  this  case  were  entitled  to  stop  the  goods  in  transitu  ?  The 
general  rule  is,  that  where  the  vendee  becomes  insolvent  the 
vendor  has  a  right  to  stop  the  goods  at  any  time  before  they  come 
into  the  actual  possession  of  the  vendee.  In  Lickbarrow  v. 
Mason,  2  Term  Rep.  71,  Mr.  Justice  Ashhurst  says,  "where  the 
delivery  is  to  be  at  a  distant  place,  as  between  the  vendor  and 
vendee,  the  contract  is  ambulatory  till  delivery,  and  therefore  in 
case  of  the  insolvency  of  the  vendee  in  the  mean  time,  the  vendor 
may  stop  the  goods  in  transitu.**  Now  at  the  time  when  these 
goods  were  demanded  by  the  plaintiffs,  they  had  not  arrived  at 
their  journey's  end ;  for  they  had  only  reached  Exeter,  and  were 
to  be  carried  on  from  thence,  and  delivered  to  the  vendee  at 
North  Tawton.  The  case  of  Hodgson  v.  Lay,  7  Term  Rep.  440,+ 
is  a  decided  authority  in  the  plaintiffs'  favour.  Indeed  that  case 
is  much  stronger  than  the  present,  since  the  initials  of  the 
vendee  had  been  marked  upon  the  articles  in  dispute  previous  to 
*the  stoppage  in  transitu,  and  they  were  delivered  to  a  carrier  [  •159  ] 
nominated  by  the  vendee :  neither  of  which  circumstances  occurs 
in  this  case.  So  in  the  case  of  Stokes  v.  La  Riviere,  cited  8  Term 
Rep.  466,  t  and  7  Term  Rep.  443,  §  the  goods  were  sent  by  the 
particular  conveyance  appointed  by  the  consignee :  and  in  Hunter 
V.  Beat,  cited  8  Term  Rep.  466,  the  goods  in  question  were  sent 
to  the  defendant,  who  was  an  innkeeper,  directed  to  the  consignees, 
and  while  in  his  hands  he  received  directions  from  the  consignees 
to  ship  them,  and  was  only  prevented  from  so  doing  because  he 
arrived  too  late  at  the  quay  with  the  goods ;  yet  in  both  these 
cases  the  consignees  were  held  entitled  to  stop  the  goods  in 
transitu.  And  in  Hunt  v.  Ward,  cited  8  Term  Rep.  467,  where 
goods  were  sent  by  order  of  the  vendor  to  a  packer,  the  packer 
was  considered  as  a  middle  man,  and  the  vendor  was  held  to 
have  a  right  to  stop  the  goods.  If  the  Court  should  be  of  opinion 
that  the  plaintiffs  are  entitled  to  succeed,  the  only  remaining 
question  will  be,  what  damages  the  plaintiff  shall  recover? 
Whether  lllZ.  7s.  8d.  the  value  of  the  goods,  108Z.  Is.  the  sum 

t  4  E.  E.  483.  J  1  E.  E.  744.  §  4  E.  E,  486. 
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Mills       for  which  they  were  sold,  or  991.  lis.  the  Bum  for  which  they 
Ball.       Bold  after  deducting  the  charges  ? 

Here  the  Coubt  expressed  themselves  clearly  of  opinion  that 
the  plaintiffs  were  only  entitled  to  the  smaller  sum. 

Shepherd,  Serjt.  contra. 

The  letter  of  the  16th  of  September,  1799,  being  written  to  the 

plaintiffs  by  the  bankrupt  after  the  act  of  bankruptcy,  can  have 

no  effect  in  the  case,  as  it  cannot  operate  to  rescind  the  contract. 

Barnes  v.  Freeland,  6  Term  Eep.  80,t  Smith  v.  Field,  5  Term 

Bep.  402,1  in  which  latter  case  the  Court,  referring  to  a  case  of 

SalteY.  Field,  5  Term  Bep.  211,§  take  the  distinction  that  though 

before  the  act  of  bankruptcy  the  vendee  may  rescind  the  contract, 

yet  that  after  that  time  he  cannot.    The  principal   questions 

therefore  in  this  case  are,  whether  the  claim  made  amounted  to 

a  stoppage,  and  whether  at  the  time  they  were  claimed  they  were 

still  in  transitu  ?    It  is  true  that  the  doctrine  laid  down  by  Lord 

Hardwicke  in  Snee  v.  Prescot,  1  Atk.  250,  "  that  a  consignor 

may  get  the  goods  back  again  by  any  means,  provided  he  does 

not  steal  them,"  is  very  strong.    But  in  that  case  as  well  as  in 

all  the  cases  since,  in  which  that  doctrine  has  been  recognized, 

the  goods  have  been  actually  seized  by  the  consignor  before  they 

have  come  into  the  possession  of  the  consignee ;  whereas  in  this 

case  the  vendor  was  not  able  to  get  them  out  of  the  wharfinger*s 

[  *4C0  ]      hands  into  his  own  possession,  *and  is  now  claiming  to  have  a 

right  of  action  against  the  wharfinger  for  not  delivering  them. 

Had  the  wharfinger  delivered  the  goods  to  the  plaintiffs  on  their 

demand,  perhaps  they  would  have  been  entitled  to  retain  them ; 

but  Lord  Eldon,  when  this  cause  was  tried,  seemed  to  entertain 

some  doubt  as  to  their  right  to  sue  the  wharfinger.    Though  if 

the  plaintiffs  had  put  their  mark  upon  the  goods  while  in  the 

warehouse  of  the  wharfinger,  or  if  the  wharfinger  had  agreed  to 

hold  them  for  the  plaintiffs,  such  circumstances  might  have 

amounted  to  a  stoppage ;    still  it  may  be  very  questionable 

whether  a  mere  notice  to  the  wharfinger  of  a  right  to  the  goods 

is  tantamount  to  a  stoppage.    In  considering  whether  the  goods 

were  in  transitu  at  the  time  the  notice  was  delivered  to  the 

t  3  R.  R.  125.  }  2  B.  E.  630.  §  2  R.  R.  568. 
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wharfinger,  it  may  be  observed  that  in  all  the  cases  on  this  Mills 
subject  ^pressions  have  been  used  which  must  be  deemed  ball. 
figurative ;  such  as  that  the  goods  must  have  come  to  the 
"corporal  touch"  of  the  consignee,  which  Lord  Kenton  in 
Ellis  V.  Hunt,  8  Term  Rep.  468,  t  allows  to  be  a  figurative 
expression,  and  that  they  must  have  come  ''  to  their  journey's 
end,"  which  if  strictly  true  would  do  away  with  the  authority  of 
EUis  V.  Hunt.  Now  here  the  wharfinger  must  be  deemed  the 
agent  of  the  bankrupt,  since  he  received  the  goods  on  his 
account  and  debited  him  with  the  freight  and  charges. 

Lord  Alvanlbt,  Ch.  J. : 

The  case  before  the  Court  is  shortly  this.  Gard  being  a  trader 
at  North  Tawton,  gives  orders  to  the  plaintiffs  to  send  the  goods 
in  question  to  him  from  London,  but  does  not  direct  that  they 
should  be  sent  by  any  particular  ship ;  his  orders  were,  that 
they  should  be  sent  to  Exeter  to  be  forwarded  to  him  at  North 
Tawton.  They  were  accordingly  shipped,  arrived  at  Exeter, 
and  were  put  into  the  hands  of  a  wharfinger  to  be  forwarded 
to  their  journey's  end.  Li  the  books  of  the  wharfinger  they 
were  put  to  the  account  of  Gard  as  the  person  to  whom  they 
were  directed,  and  he  was  considered  as  the  wharfinger's  pay- 
master. Li  this  state  of  things  the  letter  of  the  16th  September 
was  received  by  the  plaintiffs,  the  meaning  of  which  I  take  to  be 
this;  the  vendee  says,  "my  situation  is  such  that  I  will  not 
receive  the  goods,  and  you  may  take  them  back  again  if  you 
think  proper."  The  plaintiffs  immediately  on  the  receipt  of  this 
letter  sent  to  the  wharfinger  and  forbade  him  to  deliver  them 
according  to  the  direction.  The  wharfinger  promised  not  to 
deliver  them  till  he  could  do  so  with  safety,  notwithstanding 
which  he  afterwards  delivered  *them  to  the  assignees  of  Gard.  [  *4Ci  ] 
The  question  is,  whether  the  goods  in  the  hands  of  the 
wharfinger  were  in  such  a  situation  that  the  vendors  could 
stop  them.  The  cases  cited  for  the  plaintiffs  have  established 
that  where  there  is  a  contract  for  the  sale  of  goods,  and  a 
delivery  has  been  made  to  a  middle  man,  who  is  merely  the 
vehicle  between  the  buyer  and  seller,  the  latter,  in  case  of  the 

t  1  E.  E.  743. 

R.B. — ^VOL.  V.  U   U 
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Hills  insolvency  of  the  former,  may  stop  them  at  any  time  before  they 
Ball.  have  arrived  in  such  a  state  as  to  be  in  the  actual  or  constructive 
possession  of  the  buyer.  The  only  question  is,  whether  these 
goods  are  to  be  considered  as  having  been  in  the  hands  of  a 
middle  man,  or  as  having  been  taken  in  the  possession  of  the 
person  for  whom  they  were  ultimately  intended?  If  in  the 
course  of  the  conveyance  of  the  goods  from  the  vendor  to  the 
vendee,  the  latter  be  allowed  to  exercise  any  act  of  ownership 
over  them,  he  thereby  reduces  the  goods  into  possession,  and 
puts  an  end  to  the  vendor*s  right  to  stop  them.  So,  though 
it  has  been  said  that  the  right  of  stoppage  continues  until  the 
goods  have  arrived  at  their  journey's  end,  yet  if  the  vendee  meet 
them  upon  the  road  and  take  them  into  his  own  possession,  the 
goods  will  then  have  arrived  at  their  journey's  end  with  reference 
to  the  right  of  stoppage,  t  I  am  of  opinion  that  the  wharfinger 
in  this  case  not  having  been  particularly  employed  by  the  vendee, 
is  to  be  considered  as  a  middle  man.  And  it  has  almost  been 
admitted  in  the  argument,  that  if  the  plaintiffs  could  have  got 
the  goods  into  their  possession,  they  would  have  had  a  right  to 
keep  them.  But  then  another  question  arises,  viz.  admitting 
that  the  plaintiffs  would  have  had  a  right  to  retain  the  goods  had 
[  •^fis  ]  they  got  them  into  their  own  *posses8ion,  whether  they  have  any 
right  of  action  to  recover  them  out  of  the  hands  of  the  middle 
man  ?  I  am  very  far  from  wishing  that  it  should  be  understood 
that  an  action  may  be  brought  by  the  person  entitled  to  stop  the 
goods  against  any  carrier  who,  after  notice  to  retain  the  goods, 
delivers  them  to  the  person  to  whom  they  were  originally  con- 
signed :  such  a  rule  would  be  highly  oppressive  to  carriers.  A 
carrier  knows  nothing  of  the  vendor.  In  the  case  of  a  con- 
veyance by  ship,  the  master  signs  a  bill  of  lading  by  which  he 
engages  to  deliver  the  goods  to  the  consignee  or  his  order :  and 
if  he  deliver  them  accordingly,  it  can  hardly  be  supposed  that  he 
thereby  subjects  himself  to  an  action,  because  the  vendor  has  a 

t  This  didum  is  confirmed  by  the  and  2  B.  &  P.  461  n.),  and  see  per 

case  of  London  A  N.  W,  By.  Co.  v.  Bowen,  L.  J.  in  Kendal  y.  Manhafl 

BarUeti  (1861)  7  H.  &  N.  400,  31 L.  J.  (18S3)  11  Q.  B.  D.  356,  369,  d2  L.  J. 

Ex.  92 ;  0  L.  T.  399  (overruling  Hoia  Q.  B.  313 ;  48  L.  T.  951.— E.  C. 
y.  Foumall,  reported  in  1  Esp.  240, 
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right  to  stop  the  goods  in  transitu.  In  the  present  case,  however,  KIlu 
fuU  notice  was  given  to  the  wharfinger  by  the  consignor,  and  no  bILu 
demand  was  miide  on  the  part  of  the  original  consignee.  The 
consignor  by  letter  demanded  possession ;  and  the  wharfinger 
admitted  himself  to  be  in  the  nature  of  a  stakeholder  bound  to 
deliver  according  to  the  right.  Without  determining,  therefore, 
whether  the  wharfinger  would  have  been  liable  without  notice,  or 
even  after  notice,  supposing  no  undertaking  to  have  been  made 
by  him,  I  think  it  clear  that  the  defendant  in  this  case  having 
undertaken  '*  not  to  deliver  the  goods  out  of  his  custody  till  he 
was  certain  of  a  safe  delivery,"  is  answerable  to  the  plaintiff. 

Hbath,  J. : 

I  am  of  the  same  opinion.  The  general  rule  of  law  is  admitted 
on  all  hands.  The  only  point  in  this  case  depends  upon  the 
application  of  that  rule  to  the  facts.  The  question  therefore  is, 
whether  these  goods  in  point  of  fact  were  stopped  in  tranntti,  ? 
Here  there  certainly  was  no  corporal  touch  ;  but  that  took  place 
which  was  equivalent  to  it.  The  plaintiffs  gave  notice  to  the 
wharfinger  and  demanded  the  goods  as  their  property :  and  the 
wharfinger  undertook  not  to  deliver  them  till  he  was  certain  of  a 
safe  delivery.  It  is  unnecessary  therefore  to  consider  whether 
without  such  undertaking  the  defendant  would  have  been  liable. 
Whenever  that  case  occurs  it  will  receive  due  consideration  from 
the  Court.  In  this  case  doubts  have  arisen  with  some  of  the 
Court  respecting  the  effect  of  the  letter  of  the  16th  of  September. 
It  appears  to  me  however  that  it  will  not  vary  the  plaintiffs' 
right.  In  ^Berwick  v,  Atkyn,  1  Str.  165,  the  refusal  by  the  [  U(i^  ] 
bankrupt  to  receive  the  property  seems  to  have  been  considered 
meritorious.  So  I  think  that  the  conduct  of  the  bankrupt  in 
this  case  was  commendable. 

BooKE,  J. : 

In  this  case  there  is  no  dispute  respecting  the  rule  of  law. 

The  only  difficulty  arises  upon  the  application  of  the  facts  to  the 

law.    It  is  agreed  that  a  contract  once  completely  executed 

cannot  be  rescinded.    If  therefore  the  goods  had  got  into  the 

hands  of  the  consignee,  there  is  no  doubt  that  he  would  have 

u  u  2 
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MILL8  been  precluded  from  giving  a  preference  to  any  one.  Bat  while 
Ball.  the  goods  are  in  transitu  they  may  be  stopped.  Then  can  there 
be  any  doubt  whether  these  goods  were  in  transitu  or  not  ?  The 
consignees  did  nothing  to  take  possession  of  the  goods  while  they 
remained  with  the  wharfinger  before  the  plaintiffs  made  their 
claim.  That  claim  was  made  in  consequence  of  information 
(which  appears  to  me  to  have  been  very  proper)  that  circum- 
stances had  arisen  in  the  affairs  of  the  consignees  which  made  it 
improper  for  them  to  receive  the  goods.  In  what  manner  that 
information  was  obtained  can  make  no  difference  in  the  case. 
The  honesty  of  the  consignees  ought  not  to  prejudice  the  plain- 
tiffs' right.  If  indeed  the  consignees  after  getting  the  goods  into 
their  hands  had  given  them  up,  the  case  would  have  been  very 
different :  but  here  the  information  was  given  while  the  goods 
were  in  transitu.  I  do  not  meddle  with  the  question  how  far  an 
action  might  be  maintained  against  a  carrier  upon  a  bare  notice 
not  to  deliver ;  but  I  do  not  say  that  such  an  action  might  not 
be  maintained. 

Ghambre,  J. : 

The  1st  question  is,  whether  these  goods  were  in  transitu  at 
the  time  they  were  claimed  by  the  plaintiffs  ?  The  goods  were 
directed  to  be  sent  to  North  Tawton,  where  the  bankrupt  lived, 
and  having  been  carried  as  far  as  they  could  go  by  water,  they 
were  delivered  to  a  wharfinger  to  be  forwarded  to  the  bankrupt. 
While  they  were  with  the  wharfinger  the  demand  was  made,  no 
act  having  been  done  to  shorten  the  journey.  We  cannot,  there- 
fore, without  overturning  all  the  cases,  say  the  goods  were  not  in 
transitu.  The  second  objection  is,  that  in  order  to  entitle  the 
plaintiffs  to  this  action,  they  should  have  been  taken  actual  pos- 
session of  by  the  plaintiffs,  either  by  corporal  touch,  or  some- 
thing equivalent  thereto.  The  first  delivery  to  the  carrier  vests 
the  property  in  the  vendee,  but  the  property  so  vested  is  a  defea- 
sible property,  and  may  be  defeated  by  the  insolvency  of  the 
[•401]  vendee.  When  therefore  the  vendor,  having  ♦notice  of  such 
insolvency,  makes  a  demand  upon  the  person  in  whose  custody 
the  goods  are,  he  thereby  defeats  the  contract.  If  this  were  not 
the  case,  the  carrier  would  have  it  in  his  power  to  decide  between 
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the  vendor  and  the  assignees  of  the  bankrupt.  In  the  present  Mills 
case  there  can  be  no  doubt  of  a  conversion  having  taken  place.  ball. 
Cases  of  difficulty  may  indeed  arise ;  as,  if  a  carrier  upon  reason- 
able doubt  should  refuse  to  deliver  up  the  goods  without  further 
authority,  or  until  the  circumstances  of  the  case  are  ascertained  : 
for  a  demand  and  refusal  do  not  always  constitute  a  conversion  ; 
there  are  many  cases  to  the  contrary.  But  here  there  was  an 
actual  conversion,  the  defendant  having  delivered  the  goods  con- 
trary to  his  own  undertaking.  There  is  another  point  however 
upon  which  I  have  entertained  some  doubt.  The  vendor  did 
not  get  possession  of  these  goods  by  his  own  diligence  and  care, 
or  in  consequence  of  casual  information  ;  but  through  the  inter- 
vention of  the  bankrupt  himself  eight  days  after  the  act  of 
bankruptcy  committed.  That  circumstance  raised  some  doubt 
in  my  mind ;  since  it  appeared  that  the  bankrupt  had  thereby 
given  a  preference  to  the  plaintiffs  over  the  rest  of  his  creditors. 
But  still  upon  the  whole  I  am  inclined  to  agree  with  the  rest  of 
the  Court.  I  am  not  fond  of  multiplying  small  distinctions,  and 
think  that  too  many  have  been  already  taken :  and  the  general 
inconvenience  will  not  be  very  great,  since  many  cases  of  this 
kind  are  not  likely  to  arise.  It  seems  indeed  that  there  will  be  a 
certain  degree  of  discretion  vested  in  the  bankrupt,  since  he  will 
be  empowered  to  accept  goods  which  are  coming  to  him  from 
one  consignee,  and  to  give  notice  to  another  consignee  to  stop 
them  in  transitu.  But  as  no  fraud  appears  to  have  been  com- 
mitted on  the  part  of  the  plaintiffs  in  this  case,  I  am  inclined  on 
this  point,  as  well  as  the  others,  though  not  without  some  doubt, 
to  concur  with  the  rest  of  the  Court. 

Per  Curiam  : 

Let  the  verdict  be  entered  for  the  plaintiffs  for  99Z.  17«. 
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1801.       TAPPENDEN  and  Others,    Assignees  of  BEAT,  v. 
^'^^'  EANDALL. 

r  4g7  -|  (2  Bos.  &  p.  467—472.) 

A.  in  consideration  of  210/.  paid  by  B.  gave  a  bond  for  the  payment 
of  an  annuity  to  the  latter  of  100  guineas  until  the  hop-duties  should 
amount  to  a  certain  sum.  Before  this  event  had  taken  place  A.  brought 
an  action  to  recover  back  the  210/.  of  B.  Held  that  the  action  was 
maintainable.t 

This  cause  came  on  to  be  tried  before  Lord  Alvakley,  Ch.  J. 
at  the  second  Sittings  in  this  Term,  when  a  verdict  was  fonnd 
for  the  plaintiffs,  damages  216Z.  costs  10/.  subject  to  the  opinion 
of  the  Court  on  the  following  case : 

The  declaration  stated,  that  the  defendant,  before  the  bank- 
ruptcy of  Bray,  was  indebted  to  Bray  in  800Z.  for  money  lent, 
and  800{.  for  money  paid,  and  that  he  was  indebted  to  the 
plaintiffs  after  the  bankruptcy  in  8002.  as  well  for  money  before 
Bray  became  a  bankrupt  received  to  Bray's  use,  as  for  money 
after  the  bankruptcy  received  to  the  use  of  the  assignees,  and 
upon  an  account  stated  with  the  plaintiffs  as  assignees. 

Bray  duly  became  a  bankrupt,  and  a  commission  was  issued 
against  him,  under  which  the  plaintiffs  were  declared  his 
assignees.  On  the  12th  of  November,  1800,  previous  to  any  act 
of  bankruptcy,  in  consideration  of  2102.  then  paid  by  Bray  to  the 
defendant,  the  defendant  entered  into  a  bond  in  the  penal  sum  of 
999Z.  with  a  condition  as  follows :  "  Whereas  the  said  William 
Bandall  hath,  in  consideration  of  two  hundred  and  ten  pounds  to 
him  paid  by  the  said  John  Bray,  at  the  time  of  the  sealing  and 
delivery  of  the  above-written  bond  or  obligation,  contracted  and 
agreed  to  pay  unto  the  said  John  Bray  or  his  assigns  on  the  first 
day  of  May  in  every  year,  one  annuity  or  clear  yearly  sum  of  one 
hundred  and  five  pounds  until  he  the  said  William  Bandall,  his 
heirs,  executors,  or  administrators,  can  prove  by  evidence,  or 
otherwise  to  abide  by  the  report  of  three  eminent  hop-merchants, 
who  shall  make  it  appear  to  the  satisfaction  of  the  said  John 

t  This  case  is   cited  by  BowEir,  decision    of     a     Divisional    Couit 

L.  J.    in  Hermann  t.  Ztuchner  (or  (Mathew    and    Smith,    JJ.),     in 

Jeuckner)  (0.  A.  18S5)   15  Q.  B.  D.  Howard  v.   Refuge  Friendly  Society 

561;   54  L.  J.  Q.  B.  340;   but  the  (1S68)54L.  T.644.    See  also  A a7W<!y 

principle  is  questioned  by  the  other  v.  Thomson  (C.  A.  1890)  24  Q.  B.  D. 

members  of  the  Court.    The  con-  742;  59  L.  J.  Q.  B.  288;  63  L.  T. 

trary  yiew  is  again  supported  by  the  150. — E.  C. 
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Bray,  his  executors,  administrators,  and  assigns,  that  the  revenue  Tappendek 
received  by  Government  by  reason  of  the  duties  now  assessed  by  randall. 
Parliament  upon  hops  grown  in  Great  Britain,  shall  in  the 
present  or  any  one  year  hereafter  amount  to  a  full  and  clear 
revenue  or  sum  of  two  hundred  thousand  pounds,  such  duties  to 
be  taken  according  to  those  at  present  imposed  by  Parliament, 
and  not  to  be  affected  by  any  subsequent  alteration  whatever ; 
and  for  securing  the  due  payment  of  the  said  annuity  of  one 
hundred  and  five  pounds  until  such  event,  the  said  William 
Bandall  hath  ^entered  into  the  above- written  bond  or  obligation :  [  *468  ] 
Now  therefore  the  condition  of  the  above- written  bond  or  obliga- 
tion is  such,  that  if  the  said  William  Bandall,  his  heirs,  executors, 
administrators,  or  assigns,  shall  and  do  from  the  day  of  the  date 
of  the  above  bond,  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  said  John  Bray  or  his  assigns,  one  annuity  or  clear  yearly 
sxmi  of  one  hundred  and  five  pounds  of  lawful  money  of  Great 
Britain  on  the  first  day  of  May  in  each  and  every  year,  without 
any  deduction  or  abatement  whatsoever,  until  the  said  William 
Bandall,  his  heirs,  executors,  or  administrators  shall  prove  by 
evidence,  or  otherwise  abide  by  the  report  of  three  eminent  hop- 
merchants,  who  shall  make  it  appear  to  the  satisfaction  of  the 
said  John  Bray,  or  his  assigns,  that  the  revenue  received  by 
Grovemment  by  reason  of  the  duties  now  assessed  by  Parliament 
upon  hops  shall  in  the  present  or  any  one  year  hereafter  amount 
to  a  full  and  clear  revenue  or  sum  of  two  hundred  thousand 
pounds,  such  duties  to  be  taken  according  to  those  at  the  present 
time  imposed  by  Parliament,  and  not  to  be  affected  by  any  sub- 
sequent alteration  therein;  and  shall  and  do  make  the  first 
payment  of  the  said  annuity  of  one  hundred  and  five  pounds  on 
the  first  day  of  May  in  the  year  of  our  Lord  1802,  then  and  in 
such  case  or  cases  the  above- written  bond  or  obligation  should 
be  void  and  of  none  effect,  otherwise  it  shall  be  and  remain  in 
full  force  and  virtue.  "  Wm.  Bandall  (Seal). 

"  Sealed  and  delivered  (being  first  legally  stamped, 

and    several    obliterations    and    interlineations 

being  made)  in  presence  of 

"John  Broad. 

"Wm.  Mann. 
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TAPpmisKH  "  Beceived  at  the  time  of  the  sealing  and  delivery  of  the 
Randall,  within-written  bond  or  obligation  of  and  from  the  within- 
named  John  Bray  the  sum  of  two  hundred  and  ten  pounds 
(being  the  consideration  paid  for  the  annuity  within 
secured),  by  me.  Signed  in  the  presence  of  John  Broad, 
Wm.  Mann. 

"Wm.  Bandall. 


£210 


ft 


Before  the  bringing  of  this  action  the  plaintiffs  applied  to  the 
defendant,  stating  that  they  considered  the  bond  to  be  illegal, 
[  *469  ]  «£^nd  demanding  the  return  of  the  2102.  and  interest,  which  was 
refused. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover  back  the  said  sum  of  210L  with  interest 
thereon,  then  the  verdict  to  stand.  If  the  Court  should  be  of 
opinion  that  the  plaintiffs  were  entitled  to  recover  back  the  said 
sum  of  2102.  but  were  not  entitled  to  interest  thereon,  then  the 
verdict  to  be  entered  for  2102.  damages  and  40s.  costs.  If  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  nothing,  a  nonsuit  to  be  entered. 

Bayley,  Serjt.  for  the  plaintiffs : 

The  plaintiffs'  right  to  recover  in  this  action  results  from  two 
points,  which  are  both  clearly  in  their  favour,  viz.  1st,  That  the 
bond  stated  in  the  case,  and  upon  which  the  money  was  advanced 
is  void  ;  and,  2ndly,  that  this  action  is  brought  before  the  event 
has  happened,  which  the  parties  had  in  contemplation  at  the  time 
of  entering  into  the  contract.    1st,  That  the  bond  is  void,  most 
clearly  appears  from  Atherfold  v.  Beard,  2  Term  Bep.  610,  t  and 
Shirley  v.  Sankey,  2  Bos.  &  P.  186.^    (This  was  admitted  on  the 
other  side.)     2ndly,  The  money  advanced  by  the  bankrupt  was 
not  advanced  on  a  contract  which  was  either  malum  prohibitum 
or  m^dum  in  %e,  but  merely  money  advanced  on  a  consideration 
which  has  failed,  the  bond  given  to  secure  its  repayment  not 
being  such  as  can  be  enforced  at  law.    In  Cotton  v.  Thurland,  5 
Term  Bep.  406,  which  was  an  action  to  recover  a  deposit  from 
a  stake-holder  on  a  wager  respecting  the  event  of  a  boxing 

t  1  B.  E.  566.  }  P.  588,  ante. 
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match,  it  was  admitted  that  as  long  as  the  contract  is  executory,  tappbndkn 

money  bo  paid  may  be  recovered  back ;  and  though  that  case    Randall. 

Tvas  decided  on  the  ground  of  the  action  being  brought  against 

the  stake-holder,  who  not  having  paid  it  over  was  justified  in 

refusing  to  return  it,  yet  Lord  Kenton  alludes  to  the  distinction 

between  contracts  executory  and  executed  when  he  says,  ''  this  is 

not  like  the  case  of  a  policy  of  insurance,  where  the  risk  having 

been  run  the  party  has  attempted  to  regain  his  money  again." 

Indeed,  in  Lowi-y  v.  Bourdieu,  Doug.  468,  where  the  insured  in 

an  illegal  policy  attempted  to  recover  back  the  premium  after  the 

risk  had  been  run,  Buller,  J.  says  ''  there  is  a  sound  distinction 

between  contracts  executed  and  executory,  and  if  an  action  is 

brought  to  rescind  a  contract  you  must  do  it  while  the  contract 

continues  executory ; "  and  observes  that  if  the  action  had  been 

commenced  before  the  risk  was  over,  the  plaintiff  might  have  had 

a  ground  *for  his  demand.    With  respect  to  the  late  case  of      [  *i70  ] 

Vandyck  v.  Hewitt,   1  East,  96,  f  where  it  was  held  that  the 

premium  paid  on  an  insurance  to  cover  enemy's  property  could 

not  be  recovered  back,  there  the  risk  had  been  run  before  the 

action  was  brought,  and  the  act  of  insuring  enemy's  property  was 

an  offence  against  the  policy  of  the  state.    Indeed  in  Lacaussade 

v.  White,  7  Term  Bep.  585,  money  paid  on  an  illegal  wager  was 

recovered  back  after  the  event  upon  which  the  wager  proceeded 

had  turned  out  against  the  plaintiff,  the  Court  holding  it  more 

consonant  to  sound  policy  to  permit  money  paid  on  an  illegal 

consideration  to  be  recovered  back  by  the  party  paying  it,  than 

by  denying  the  remedy  to  give  effect  to  the  illegal  contract. 

Best,  Serjt.  for  the  defendant : 

It  is  perfectly  clear  that  where  money  has  been  advanced  with- 
out any  consideration  it  may  be  recovered  back,  but  if  advanced 
on  a  consideration  which  fails  because  the  contract  is  illegal, 
then  the  rule  applies  in  pari  delicto  potior  est  conditio  possidentis. 
The  only  case  in  which  this  rule  has  ever  been  impeached  at  all 
is  Lacaiissade  v.  White,  and  that  decision  was  treated  by  the 
Court  in  Vandyck  v.  Hewitt  as  not  quite  sound,  Lb  Blano,  J. 
saying  it  had  since  been  ''very  much  canvassed  in  Howson  v. 

t  Page  616,  ante. 
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Tappendsn  Hancockff  where  it  was  considered  that  money  deposited  on  an 
Kandall.  illegal  wager  and  paid  over  to  the  winner  could  not  be  recovered 
from  him."  If  the  contract  in  the  present  case  be  a  legal  one, 
the  bond  is  not  void  but  the  plaintiff  will  have  the  benefit  of  the 
consideration  he  has  advanced  when  his  time  comes  to  demand 
payment  of  the  annuity ;  if  it  be  not  legal  the  rule  of  poiwr  est 
condiUo  possidentis  applies.  It  is  not  necessary  that  the  contract 
should  be  immoral,  it  is  sufficient  if  it  be  illegal ;  and  indeed  in 
Howson  V.  Hancock,  Lord  Eekyon  so  treats  it  when  he  says, 
"  here  the  money  was  not  paid  on  an  inmioral,  though  an  illegal 
consideration,"  (viz.  a  wager  on  a  horse-race,)  and  yet  the 
plaintiff  was  not  permitted  to  recover. 

Lord  Alvanley,  Gh.  J. : 

Without  taking  time  to  look  into  all  the  cases  which  have  been 
cited,  it  does  appear  to  me  to  be  clear  that  the  plaintiff  in  this 
case  is  entitled  to  recover  back  the  money  which  he  has 
advanced.  In  the  present  transaction  there  was  no  moral 
turpitude  whatsoever :  and  though  it  has  sometimes  been  held 
that  where  there  is  moral  turpitude  in  the  contract,  the  Court 
[  •ITI  ]  will  not  allow  the  party  who  has  advanced  *money  on  such  a 
contract  to  recover  it  back ;  yet  no  argument  of  that  sort  can  be 
urged  in  the  present  case.  The  simple  statement  of  this  case  is, 
that  after  the  money  had  been  paid,  but  before  the  time  had 
arrived  at  which  the  event  in  contemplation  of  the  parties  con- 
tracting was  to  take  place,  it  was  found  out  that  the  contract  was 
illegal;  and  therefore  the  money  paid  was  demanded  back 
again.  There  is  hardly  any  case  of  this  sort  in  which  the  dis- 
tinction between  immoral  and  illegal  transactions  has  not  been 
taken.  I  do  think  that  there  is  a  material  distinction  between 
wagers  which  are  not  recoverable  on  account  of  some  incon- 
venience which  the  public  may  sustain  by  the  open  discussion  of 
the  questions  to  which  they  give  rise,  and  those  which  are  in 
themselves  immoral.  In  the  present  case  one  party  has  paid 
money  without  any  consideration  and  is  therefore  entitled  to 
recover  it  back  from  the  party  to  whom  he  paid  it. 

t  8  T.  R.  676. 
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Heath,  J. :  Tappbkden 

I  am  of  the  same  opinion.  It  seems  to  me  that  the  distinction  Randall. 
adopted  by  Mr.  Justice  Bullbb  between  contracts  executory  and 
executed,  if  taken  with  those  modifications  which  he  would 
necessarily  have  applied  to  it,  is  a  sound  distinction.  Un- 
doubtedly there  may  be  cases  where  the  contract  may  be  of  a 
nature  too  grossly  immoral  for  the  Court  to  enter  into  any  dis- 
cussion of  it;  as  where  one  man  has  paid  money  by  way  of  hire 
to  another  to  murder  a  third  person.  But  where  nothing  of  that 
kind  occurs  I  think  there  ought  to  be  a  locus  poenitentia,  and  that 
a  party  should  not  be  compelled  against  his  will  to  adhere  to  the 
contract. 

BooKE,  J. : 

This  is  an  action  brought  by  assignees  to  recover  back  money 
paid  by  way  of  consideration  for  a  bond  which  clearly  could  not 
be  put  in  force,  and  I  think  this  action  may  well  be  supported. 
There  is  nothing  criminal  in  the  contract  which  was  entered  into 
between  these  parties ;  nor  has  that  contract  been  executed ;  nor 
indeed  is  this  a  case  where  money  which  has  been  paid  over  by 
a  stake-holder  is  sought  to  be  recovered.  I  therefore  see  no 
reason  to  prevent  the  present  plaintiffs  from  recovering :  and  I 
wish  it  to  be  understood  that  I  fully  accede  to  the  doctrine  laid 
down  by  Mr.  Justice  Bullbb  respecting  contracts  executory  and 
executed.  If  in  this  case  any  money  had  been  paid  upon  the 
bond  I  should  have  felt  great  difficulty  respecting  the  right  of 
the  plaintiffs  to  recover. 

Ghambbe,  J.  : 

Undoubtedly  there  is  a  great  deal  of  refinement  in  the  dis- 
cussion which  arises  out  of  this  species  of  action :  but  *still  I  [  *^72  ] 
think  that  the  nature  of  this  contract  is  not  such  as  to  prevent 
the  plaintiff  from  recovering  the  money  which  he  has  advanced 
without  consideration.  The  contract  which  the  parties  entered 
into  is  not  prohibited  by  any  declaration  of  any  positive  law  upon 
the  subject,  nor  is  it  malum  in  se :  but  it  is  a  contract  which  can- 
not be  put  in  force  merely  because  it  is  inconvenient  that  the  merits 
of  the  question  should  be  publicly  discussed.    Indeed,  supposing 
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Tappenden  the  parties  able  to  refer  to  some  published  documents  respecting 
Randall,  t^^  amount  of  the  duties,  all  objections  to  the  wager  would  cease. 
Before  the  contract  was  in  any  way  executed,  it  being  found  that 
the  aid  of  the  law  could  not  be  had  to  enforce  the  bond,  applica- 
tion was  made  to  the  defendant  to  pay  back  the  money  which 
had  been  advanced,  and  the  defendants  having  refused  to  pay 
it,  I  think  the  plaintiffs  are  entitled  to  recover  in  this  action. 

Postea  to  the  plaintiffs. 

It  was  then  suggested  to  the  Court  that  it  would  be  necessary 
for  them  to  give  an  opinion  respecting  the  amount  which  the 
plaintiffs  were  entitled  to  recover;  upon  which  the  Court  ob- 
served that  in  an  action  for  money  had  and  received,  nothing  but 
the  net  sum  advanced  without  interest  could  be  recovered,t  and 
that  the  verdict  must  therefore  be  entered  for  the  lesser  sum. 


1801.  BAGOTT  V.   OERJ 

^^^^'  (2  Bos.  &  P.  472-479.) 

r  1^2  I  Primd  facie  every  subject  has  a  right  to  take  fish  found  upon  the  sea- 

shore between  high  and  low  water-mark ;  but  such  general  right  mar 
be  abridged  by  the  existence  of  an  exclusive  right  in  some  individual. 
Quart.  If  there  be  a  primd  facie  right  in  the  subject  to  take  fisih-ahells 
found  on  the  sea-shore  between  high  and  low  water-mark  ?§ 

Trespass.  The  first  count  was  for  breaking  and  entering  the 
plaintiffs  closes,  called  the  Foot-Muscle- Skear,  the  Great-Out- 
Muscle- Skear,  and  the  8ea- Shore,  in  the  parish  of  Keysham,  and 
plaintiffs  shell-fish  and  shells  there  finding,  catching,  taking, 
and  carrying  away  and  converting  and  disposing  thereof  to 
defendant's  own  use.  The  2nd  count  was  for  breaking  and  enter- 
ing the  same  closes,  and  with  defendant's  feet  and  the  feet  of 

t  XvieMoeeBT.Macferlan^  2  Burr,  judgment  of   the  majority  in  that 

1005 ;  and  Walker  y.  CoMiable,  1  £.  case  was  reversed  by  the  House  of 

A  P.  306;  3far»^/v.Poo/<,  13  East,  Lords   (1882)    7   App.    Oa.    633.— 

98 ;  Slack  v.  Lowell,  3  Taunt.  157.  E.  C. 

X  Cited  by  Bagoallay,  L.  J.  in  §  Vide  Bogere  v.  Allen,  1  Oampb. 

his  dissenting  judgment  in  Corpora-  309,  312 ;  Marehatt  y.  FoolU,  13  Esst, 

Hon,  of  Saltaeh  v.  Goodman  (C.  A.  98 ;  Blunddl  v.  CaUerall,  5  B.  ft  A. 

1881}  7  Q.  B.  D.   106,  116.     The  268. 
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his  servants  in  walking,  treading  up,  trampling  upon,  subverting      Baoott 
and  spoiling  plaintiff's  soil,  earth,  and  sand,  and  with  the  feet  of        qul. 
cattle  and  with  *the  wheels  of  carriages  and  the  keels  of  boats 
treading  up,  trampling,  &c.  and  plaintiff's  shell-fish  and  shells,       [  '''^73  ] 
breaking,  crushing,  and  destroying,  and  with  spades,  shovels, 
mattocks,  pickaxes  and  other  instruments,  digging  and  making 
holes  and  pits,  and  turning  up,  &c.  plaintiff's  earth,  soil,  and  sand, 
and  digging  up,  raising  up,  and  getting  up  divers  large  quantities 
of  plaintiff's  shell-fish  and  shells,  and  carrying  away  the  same 
and  converting  and  disposing  thereof  to  defendant's  own  use. 
There  were  several  other  counts  for    breaking  and  entering 
plaintiff's  several  fishery  and  his  free  fishery,  on  which  issues  in 
fact  were  joined. 

The  defendant  pleaded,  1st,  the  general  issue.  2dly,  As  to 
the  trespasses  mentioned  in  the  two  first  counts  that  the  closes 
therein  severally  mentioned  were  the  same,  "  and  that  the  said 
closes  in  which,  &c.  at  the  said  several  times  when,  &c.  were 
and  still  are  and  from  time  immemorial  have  been  part  and 
parcel  of  a  certain  arm  of  the  sea,  in  which  every  subject  of  this 
realm  at  the  said  several  times  when,  &c.  of  right  had,  and  of 
right  ought  to  have  had  and  now  hath,  and  of  right  ought 
to  have  the  liberty  and  privilege  of  fishing  and  catching, 
digging  for,  raising,  getting,  taking  and  carrying  away  shell- 
fish  and  shells  there,  therefore  defendant  being  a  subject  of  this 
realm  at  the  said  several  times  when,  &c.  entered  into  the  said 
closes  in  which,  &c.  so  being  part  and  parcel  of  the  said  arm  of 
the  sea  to  fish  therein  and  to  catch,  dig  for,  raise,  get,  take,  and 
carry  away  the  shell-fish  and  shells  there,  and  did  then  and 
there  fish,  and  caught,  took,  and  carried  away  the  said  shell-fish 
and  shells  in  the  first  count  mentioned,  and  also  dug  up,  raised 
up,  and  got  up,  took  and  carried  away  the  said  other  shell-fish 
and  shells  in  the  second  count  lastly  mentioned,  as  it  was  lawful 
for  him  to  do,  and  for  the  digging  up  and  carrying  away  of  the 
said  shell-fish,  he  entered  the  said  closes  in  which,  &c.  by  himself 
and  with  other  persons,  and  with  the  said  cattle,  carts,  waggons, 
and  other  carriages,  and  the  said  boats,  lighters,  and  other 
vessels,  the  same  being  reasonable,  proper,  and  necessary  in  that 
behalf,  and  in  so  doing  he  necessarily  and  unavoidably  with  his 
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Baoott      feet  and  the  feet  of  those  other  persons  in  walking  a  little  trod 

Obb.        ^Pf  trampled  npon,  subverted  and  spoiled  the  soil,  earth,  and 

sand  in  the  second  coont  mentioned,  and  with  the  feet  of  the 

said  cattle,  and  with  the  wheels  of  the  said  carts,  waggons,  and 

other  carriages,  and  with  the  keels  of  the  said  boats,  lighters, 

[  *474  ]  and  other  vessels  a  little  trod  up,  trampled  upon,  tore  *up,  and 
subverted  and  spoiled  other  the  soil  of  plaintiff's  last-mentioned 
closes,  and  the  said  shell-fish  and  shells  in  the  second  count  first 
mentioned  necessarily  and  unavoidably  a  little  broke,  crushed, 
and  destroyed,  and  with  the  said  spades,  shovels,  mattocks, 
pickaxes,  and  other  instruments,  the  same  being  useful,  proper, 
and  necessary  in  that  behalf,  and  in  digging  up,  raising,  and 
getting  the  said  shell-fish  and  shells  in  the  second  count  lastly 
mentioned,  necessarily  and  unavoidably  dug  and  made  the  said 
holes  and  pits  in  plaintifTs  said  closes,  and  necessarily  and  un- 
avoidably with  the  spades,  shovels,  mattocks,  pickaxes,  and  other 
instruments  dug  up,  turned  up,  subverted,  and  spoiled  a  little  of 
the  earth,  soil,  and  sand  in  the  said  closes,  doing  as  little  damage 
on  that  occasion  as  he  could,  which  are  the  same,  &c.  whereof, 
&c.    And  this,  &c.  wherefore,  &c. 

Upon  this,  the  plaintiff  new  assigned,  alleging  that  defendant 
on  the  days  in  the  first  count  mentioned  broke  and  entered 
plaintiff's  closes  in  the  first  count  mentioned,  "being  certain 
closes  lying  within  the  flux  and  reflux  of  the  tides  of  the  sea  in 
plaintiff's  manor  of  Key  sham,  and  the  said  shell-fish  and  shells 
there  then  found,  caught,  took,  and  carried  away  and  converted 
and  disposed  thereof  to  his  own  use,  when  the  same  closes  in 
which,  &c.  were  left  dry  and  were  not  covered  with  water.*' 
And  also  that  defendant  on  the  days  and  in  the  manner  in  the 
second  count  mentioned  broke  and  entered  plaintiff's  closes, 
"  being  certain  closes  lying  within  the  flux  and  reflux  of  the  tides 
of  the  sea  within  plaintiff's  said  manor  of  Eeysham,  and  with 
his  feet,  &c.  trod  up,  &c.  the  said  earth,  soil,  and  sand,  in  the 
second  count  mentioned,  and  with  the  feet  of  the  said  cattle  in 
that  count  mentioned,  and  with  the  wheels  of  the  said  carts,  &€. 
and  with  the  keels  of  the  said  boats,  &c.  trod  up  the  said  other 
soil  in  plaintiff's  last-mentioned  closes  in  the  said  second  coimt 
mentioned,  and  plaintiff's  said  other  shell-fish  and  shells  in  the 
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second  count  mentioned,  broke,  crushed,  &c.  and  with  spades,  Baoott 
&c.  dug,  and  made  holes,  &c.  and  raised  up  and  got  up  the  qbr. 
said  shell-fish  and  shells,  &c.  and  took  and  carried  away  the 
same,  and  converted  and  disposed  thereof,  &c.  when  the  last- 
mentioned  closes  in  which,  &c.  were  left  dry  and  were  not  covered 
with  water,  as  plaintiff  hath  in  the  first  and  second  counts  of  the 
said  declaration  complained  against  him,  which  several  trespasses 
80  above  new  assigned  are  other  and  different  trespasses,  &c. 
Wherefore,  &c. 

To  the  new  assignment  the  defendant  pleaded,  1st,  the  general  [  475  ] 
issue ;  2dly,  **  that  the  said  closes  first  above  newly  assigned,  and 
the  several  closes  secondly  above  newly  assigned  are,  and  at  the 
said  several  times,  &c.  were  the  same  closes  and  not  other  or 
different  closes,  and  are  and  at  those  times  when,  &c.  were 
certain  rocks  and  sands  of  the  sea,  lying  within  the  flux  and 
reflux  of  the  tides  of  the  sea ;  and  that  the  said  shell-fish  and 
shells  in  the  said  closes  in  which,  &c.  were  certain  shell-fish  and 
fish-shells,  which  at  the  said  several  times  when,  &c.  were  in  and 
upon  the  said  rocks  and  sands  of  the  sea,  and  which  but  a  little 
before  the  said  times  when,  &c.  were  by  the  ebbing  of  the  tides 
of  the  sea  left  there  in  and  upon  the  said  closes  in  which,  &c. ; 
and  that  in  the  said  closes  in  the  said  declaration  mentioned, 
every  subject  of  this  realm  at  the  said  several  times  when,  &c. 
of  right  had  and  of  right  ought  to  have  had,  and  now  hath  and 
of  right  ought  to  have  the  Uberty  and  privilege  of  getting,  taking, 
and  carrying  away  the  shell-fish  and  fish-shells  left  by  the  said 
ebbing  of  the  tides  of  the  sea  in  and  upon  the  said  closes,  in  which, 
&c.  wherefore  the  defendant  being  a  subject  of  this  realm  at  the 
said  several  times  when,  &c.  entered  into  the  said  closes  in 
which,  &c.  to  get,  take,  and  carry  away  the  shell-fish  and  fish- 
shells  left  by  the  ebbing  of  the  tides  of  the  sea  in  and  upon 
the  said  closes  in  which,  &c.  and  then  and  there  got,  took,  and 
carried  away  the  said  shell-fish  and  shells  in  the  said  first  count 
mentioned,  and  also  got,  and  for  that  purpose  with  spades,  shovels, 
mattocks,  pickaxes,  and  other  instruments  necessarily  dug  up 
and  raised  up,  and  took  and  carried  away  the  other  shell-fish  and 
shells  in  the  second  count  lastly  mentioned ;  and  for  the  getting, 
taking,  and  carrying  away  of  the  said  shell-fish  and  shells,  the 
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Baoott  defendant  at  the  said  times  when,  &e.  entered  the  said  closes  in 
Obb.  which,  &c.  as  it  was  lawful  for  him  to  do  by  himself  and  with  other 
persons,  and  with  the  said  cattle,  carts,  waggons,  and  other 
carriages,  and  the  said  boats,  lighters,  and  other  vessels,  the 
same  being  reasonable  and  proper  and  necessary  in  that  behalf, 
and  in  so  doing  he  necessarily  and  onavoidably  with  his  feet  and 
the  feet  of  those  other  persons  in  walking,  a  httle  trod  up, 
trampled,  subverted,  and  spoiled  the  soil,  earth,  and  sand  in  the 
said  second  count  mentioned,  and  with  the  feet  of  the  cattle,  and 
with  the  wheels  of  the  said  carts,  waggons,  and  other  carriages, 
and  with  the  keels  of  the  said  boats,  lighters,  and  other  vessels, 
a  little  trod  up,  trampled  upon,  tore  up,  subverted,  and  spoiled 

[  *^76  ]  other  the  said  soil  of  the  said  last-  ^mentioned  closes  of  the 
plaintiff,  and  the  shell-fish  and  shells  in  the  second  count  first 
mentioned,  necessarily  and  unavoidably  a  httle  broke,  crashed, 
and  destroyed,  and  with  the  said  spades,  shovels,  mattocks, 
pickaxes,  and  other  instruments,  the  same  being  useful,  proper, 
and  necessary  in  that  behalf,  in  digging  up,  raising,  and  getting 
the  said  shell-fish  and  shells  in  the  said  second  count  lastly 
mentioned,  necessarily  and  unavoidably  dug  and  made  the  said 
holes  and  pits  in  plaintiff's  said  closes,  and  necessarily  and 
unavoidably  with  the  said  spades,  shovels,  mattocks,  pickaxes, 
and  other  instruments  dug  up,  turned  up,  subverted,  and  spoiled 
a  little  of  the  said  earth,  soil,  and  sand  in  the  said  closes,  as  it 
was  lawful  for  him  to  do  for  the  causes  aforesaid,  doing  as  little 
damage  on  that  occasion  as  he  could,  which  are  the  same,  &c. 
whereof,  &c.    And  this,  &c.  wherefore,  &c." 

To  this  plea  there  was  a  replication,  traversing  the  right  of 
every  subject  to  take  shell-fish  and  shells,  and  a  special  demurrer 
thereto,  because  it  traversed  matter  of  law ;  but  the  Court  seem- 
ing to  think,  that  the  replication  was  clearly  bad,  it  was  abandoned 
by  the  plaintiff's  counsel,  who  relied  upon  objections  to  the  plea. 

Marshall,  Serjt.  in  support  of  the  plea : 

The  question  is,  whether  every  subject  of  the  realm  has  a  right 
to  take  the  shell-fish  and  shells  which  are  left  upon  the  sea-shore 
by  the  ebbing  of  the  tides.  The  right  of  fishing  in  the  sea  is 
acknowledged  by  all  nations ;  it  is  universal,  and  part  of  the  law 
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of  nations.    Grotius  de  Jure  Bel.  ac  Pac.  lib.  2,  c.  2,  s.  8.    And      baoott 

according  to  Grotius  no  person  can  have  any  property  either  in        oiut. 

the  main  sea,  or  in  the  principal  arms  of  the  sea ;  neither  can  a 

man  have,  any  property  in  the  shores  and  sands  of  the  sea :  these 

are  all  incapable  of  improvement,  and  never  can  be  exhausted 

by  the  only  uses  to  which  they  can  be  applied,  namely,  those  of 

supplying  fish  and  sand.    Bracton  (lib.  1,  c.  12,  fo.  7,  b,)  adopting 

the  doctrine  of  the  civil  laws,  says,  "  Naturali  vero  jure  communia 

sunt  omnia  hsec,  aqua  profluens,  aer,  et  mare,  et  littora  maris, 

quasi  maris  accessoria  ;  nemo  enim  ad  littus  maris  accedere  pro- 

hibetur  dum  tamen  a  villis  et  sedificiis  abstineat :  quia  littora 

sunt  de  jure  gentium  communia  sicut  et  mare."    And  he  adds, 

''  Publica  vero  sunt  omnia  flumina  et  portus ;  ideoque  jus  pis- 

candi  omnibus  commune  est  in  portu  et  in  fluminibus  ;  riparum 

etiam  usus  publicus  est  de  jure  gentium  sicut  ipsius  fluminis." 

So  Sir  Matthew  Hale  in  his  Treatise  de  Jure  Maris,  part  1,  cap. 

4,  Hargrave's  Law  Tracts,  p.  10,  11,  observes,  ''In  the  sea  the 

King  of  England  *hath  a  double  right,  namely,  a  right  of  juris-       [  **77  | 

diction,  which  he  ordinarily  exerciseth  by  his  admiral,  and  a 

right  of  propriety  or  ownership.     The  King's  right  of  propriety  or 

ownership  in  the  sea  is  evidenced  principally  in  these  things  that 

follow :  1st,  The  right  of  fishing  in  this  sea  and  the  creeks  and 

arms  thereof  is  originally  lodged  in  the  Crown,  as  the  right  of 

depasturing  is  originally  lodged  in  the  owner  of   the  waste 

whereof  he  is  lord,  or  as  the  right  of  fishing  belongs  to  him  that 

is  the  owner  of  a  private  or  inland  river.    But  though  the  King  is 

the  owner  of  this  great  waste,  and  as  a  consequent  of  his  property 

hath  the  primary  right  of  fishing  in  the  sea,  and  the  creeks 

and  arms  thereof,  yet  the  common  people  of  England  have 

regularly  a  liberty  of  fishing  in  the  sea,  or  creeks  or  arms  thereof 

as  a  public  common  of  piscary  ;  and  may  not  without  injury  to 

their  right  be  restrained  of  it  unless  in  such  places,  creeks,  or 

navigable  rivers  where  either  the  King  or  some  particular  subject 

hath  gained  a  propriety  exclusive  of  that  common  liberty."    Ip 

the  same  treatise,  p.   12,  it   is  said,   **  that  de  jure  communi 

between  the  high  water  and  low  water-mark,  doth  prima  facie 

belong  to  the  King ;   Ccmstable's  case,  5  Co.  Eep.  107,  and  Dyer, 

826,   b. ;    although   it  is  true  that   such   shore  may  be   and 

B.R. — ^VOL.  V.  XX 
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baoott      commonly  is  parcel  of  the  manor  adjacent ;  and  so  may  belong 

T 

Obb.  to  a  subject,  yet  primd  facie  it  is  the  King's."  From  Constable* s 
case,  5  Co.  Bep.  107, 2  Bol.  Abr.  170,  it  appears  that  the  shore  may 
belong  to  the  subject  either  in  gross  or  as  parcel  of  his  manor : 
but  merely  being  the  manor  of  a 'particular  person  is  not 
sufficient  to  exclude  those  who  have  a  right  to  fish  there.  One 
may  have  a  manor  and  another  the  right  of  fishing  in  the  water ; 
but  if  a  man  would  claim  a  right  of  fishing  in  the  water  of 
another,  the  proof  of  the  right  lies  upon  him.  In  Warren  v. 
Matthews,  6  Mod.  73,  S.  C,  1  Salk.  357,  Holt,  Ch.  J.  says, 
"  Every  subject  of  common  right  may  fish  with  lawful  nets  in  a 
navigable  river  as  well  as  in  the  sea  ;  and  the  King's  grant  can- 
not  bar  him  thereof."  So  in  1  Mod.  105,  Lord  Fitzwalter's  case. 
Hale,  Gh.  J.  says,  ''  In  case  of  a  river  that  flows  and  reflows, 
and  is  an  arm  of  the  sea,  there  jprimd  facie  it  is  common  to  all ; 
and  if  any  one  will  appropriate  a  privilege  to  himself  the  proof 
liejth  on  his  side ;  for  in  case  of  an  action  of  trespass  for  fishing 
there,  it  is  a  good  justification  to  say  that  the  ^  locus  in  quo  est 
brachium  maris  in  quo  unisquisque  subjectus  Domini  Begis 
habet  et  habere  debet  liberam  piscariam.'  The  soil  of  the  river 
Thames  is  in  the  King,  and  the  Lord  Mayor  is  conservator  of 
[  *^78  ]  the  river,  but  it  is  common  to  all  fishermen,  *and  therefore 
there  is  no  contradiction  in  the  soil  being  in  one  and  the  right 
of  fishing  in  the  river  common  to  all  fishermen."  Again  in 
Ward  V.  CresweU,  Willes*  Eep.  266,  S.  C.  16  Vin.  Abr.  854, 
tit.  Piscary,  B.,  the  Court  held  that  all  the  subjects  of  England 
of  common  right  might  fish  in  the  sea,  it  being  for  the  good  of 
the  commonwealth,  and  for  the  sustenance  of  all  the  people  of 
the  realm ;  and  that  therefore  a  prescription  for  it  as  appurte- 
nant to  a  particular  township  was  void,  and  as  absurd  as  a 
prescription  would  be  for  travelling  the  King's  highway,  or  for 
the  use  of  the  air  as  appurtenant  to  a  particular  estate.  The 
statute  7  Jac.  I.  c.  18,  after  stating  in  the  preamble  that  divers 
persons  having  lands  adjoining  to  the  sea-coast  in  the  counties 
of  Devon  and  Cornwall,  had  of  late  interrupted  the  bargemen 
and  such  others  as  had  used  at  their  free  wills  and  pleasures  to 
fetch  sea-sand  and  take  the  same  under  the  full  sea-mark,  as 
they  had  theretofore  used  to  do,  enacts  that  all  persons  in  the 
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said  counties  should  be  at  liberty  to  take  sea-sand  at  all  places  baqott 
under  the  full  sea-mark.  That  statute  was  in  fact  a  full  recog-  obs. 
nition  of  the  right  of  the  subject  to  use  the  shore  of  the  sea  in 
every  way  in  which  it  could  be  serviceable  to  him.  It  proves  that 
his  right  is  not  confined  to  the  privilege  of  taking  shell-fish  left 
on  the  shore  by  the  ebbing  of  the  tides,  but  that  he  may  also 
take  the  fish-shells  and  even  the  sand  of  the  shore. 

Best,  Serjt.  contra  : 

Admitting  the  general  right  of  the  subject  to  take  the  fish  of 
the  sea,  still  in  this  case  that  general  right  is.  circumscribed  by 
the  circumstance  of  the  place  in  which  these  shell-fish  and  fish- 
shells  were  taken  being  part  of  the  manor  of  Eeysham.  Unless 
therefore  the  defendant  set  up  a  right  of  common  on  the  soil,  he 
cannot  support  the  easement  which  he  claims.  Prima  facie  the 
shores  of  the  sea  belong  to  the  King,  and  he  may  grant  any  part 
of  them  to  a  subject  either  reserving  or  not,  as  he  pleases,  a 
general  right  of  fishery  to  all  his  subjects.  The  plaintiff  ought 
not  to  be  called  upon  to  prescribe  for  a  right  of  fishery  over  that 
which  is  admitted  to  be  his  own,  for  when  once  it  is  established 
that  the  locus  in  quo  belongs  to  the  plaintiff,  it  must  be  presumed 
to  be  exclusively  his,  unless  some  inconsistent  right  is  set  up  by 
the  defendant.  The  common-law  right  of  the  subject  to  go  upon 
the  shores  of  the  sea  between  high  and  low  water-mark  only 
applies  to  cases  where  no  exclusive  right  is  vested  in  any 
individual.  Now  it  appears  from  the  passage  cited  from  Hale's 
Treatise,  Hargrave's  Tracts,  p.  12,  that  an  exclusive  right  to 
the  shore  may  belong  to  a  subject,  though  primd  fade  it  is  in 
"^^the  King.  Indeed  in  pages  26  and  27  of  the  same  tract,  Sir  [  9479  j 
Matthew  Hale  speaking  of  the  sea-shore  says,  **  It  may  not  only 
belong  to  a  subject  in  gross,  which  possibly  may  suppose  a  grant 
before  time  of  memory,  but  it  may  be  parcel  of  a  manor,"  and 
proceeds  to  mention  the  several  ways  by  which  such  a  right  may  be 
evidenced.  To  the  same  effect  is  Com.  Digest,  tit.  Navigation  A. 
and  the  case  of  The  Abbott  of  Ramsay,  Dyer  826,  b. ;  and  the  same 
is  admitted  by  Lord  Mansfield  in  the  case  of  Carter  v.  Murcot, 
4  Burr.  2164.      Although,  however,  the  common-law  right  of  the 

subject  should  be  established  to  take  sea-fish,  yet  it  by  no  means 

z  z  2 
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baqott  follows  that  the  subject  has  a  right  to  take  the  shells  which  are 
Orb.  thrown  upon  the  sea-shore.  It  is  well  known  that  in  many  parts 
of  England  much  of  the  various  matter  which  is  deposited  upon 
the  shore  by  the  sea,  belongs  to  the  owners  of  the  adjacent  soil, 
and  is  disposed  of  by  them  to  very  great  advantage.  The  statute 
7  Jac.  I.  c.  18  which  has  been  cited  in  support  of  the  right  of 
the  subject  to  take  whatever  is  found  between  high  and  low 
water-mark,  seems  to  afford  a  contrary  inference ;  for  it  is  to  be 
observed  that  it  is  an  enacting  and  not  a  declaratory  law,  and 
that  a  peculiar  privilege  is  thereby  granted  to  the  men  of  Devon 
and  Cornwall,  which  peculiar  privilege  it  would  have  been  absurd 
to  grant,  if  all  the  people  of  England  had  been  entitled  thereto 
by  common  law. 

The  Court  were  of  opinion  that  if  the  plaintiff  had  it  in  his 
power  to  abridge  the  common-law  right  of  the  subject  to  take 
sea-fish,  he  should  have  replied  that  matter  specially,  and  that 
not  having  done  so,  the  plaintiff  must  succeed  upon  his  plea  as 
far  as  related  to  the  taking  of  the  fish  ;  but  observed  that  as  no 
authority  had  been  cited  to  support  his  claim  to  take  shells,  they 
should  pause  before  they  established  a  general  right  of  that 
kind.  They  therefore  offered  to  allow  the  defendant  to  amend 
his  plea  without  costs,  by  striking  out  his  claim  to  the  fish- 
shells,  and  shaping  his  justification  in  such  way  as  he  should  be 
advised.    Which  offer  was  accordingly  accepted.! 


1801.  SEALE  V.  BARTEE  and  Anothek.J 

•^'^^-  (2  Bos.  &  P.  485—495.) 

r  ^g5  1  The  rule  in  (Wylde's)  case  (6  Co.  Bep.  16,  whereby  a  gift'to  A.  and  his 

children,  A.  having  no  child  at  the  time  of  the  devise,  creates  an  estate 
tail  in  A.)  applies,  although  the  testator  gives  the  parent  an  express 
power  of  appointing  the  estate  amongst  his  children. 

This  case  was  sent  by  the  Lord  Chancellor  for  the  opinion  of 
the  Court. 

t  See  Bro.  Customs,  pi.  46,  cites  t  Clifford  v.  Koe  (1880),  5  App. 

18  Ed.  IV.  18, 19 ;  Vin.  Ab.  Trespass,      Ca.  447,  43  L.  T.  322. 
p.  476. 
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John  Seale,  by  his  will,  dated  the  11th  of  February,  1774,        Seals 
devised  to  his  wife  for  life  his  messuage  Barton  farm,  and      babter 
demesne  lands  called  Momit  Boon,  (with  the  furniture,  stock,  &c. 
also  for  her  life,)  and  an  annuity  of  501.  for  her  life,  charged 
upon  a  messuage  called  Combe,  with  power  to  destrain  in  case  of 
non-payment ;  he  then  devised  to  Bichard  Harris  and  his  heirs, 
all  his  manors,  lordships,  messuages,  lands,  tenements,  houses, 
hereditaments,  and  premises,  with  their  appurtenances,  in  the 
county  of  Devon,  to  have  and  to  hold  the  same  to  the  said  B.  H., 
his  executors,  administrators,  and  assigns,  for  a  term  of  200 
years,  without  impeachment  of  waste  upon  trust,  for  the  purposes 
and  under  the  provisos  thereinafter  mentioned,  and  from  and 
after  the  determination  of  the  said  term  upon  trust  and  to  the 
use  of  the  said  B.  H.  during  the  life  of  his  only  son  John  Seale, 
to  support  contingent  remainders,  nevertheless  to  permit  his  said 
son  J.  S.  to  receive  the  rents  and  profits  during  his  life  without 
impeachment  of  waste,  and  from  and  after  his  decease  to  the  use 
of  the  1st  son  of  the  said  J.  S.  to  be  begotten  on  the  body  of  such 
woman  as  he  should  thereafter  happen  to  marry,  and  the  heirs 
male  of  such   1st  son  lawfully  issuing;  and  for  want  and  in 
default  of  such  issue,  then  to  the  use  of  the  2nd  son  in  like 
manner,  and  so  to  the  8rd,  4th,  and  every  other  son  and  sons  of 
the  said  J.  S.  and  the  heirs  male  of  the  bodies  of  every  such  son 
and  sons  ^lawfully  issuing,  the  eldest  of  every  such  son  and  sons,      [  *486  ] 
and  the  heirs  male  of  his  and  their  body  and  bodies  always  to 
take  place  and  be  preferred  before  the  younger  of  such  son  and 
sons,  as  they  and  every  other  of  them  should  be  in  seniority  of 
age  and  priority  of  birth ;  and  for  want  and  in  default  of  such 
issue  male  of  his  said  son  J.  S.  then  upon  trust,  and  to  and  for 
the  only  use  and  behoof  of  his  daughter  Elizabeth  Seale,  her 
heirs  and  assigns  for  ever,  and  to  and  for  no  other  use,  intent, 
and  purpose  whatsoever  ;  and  as  to  the  said  term  of  200  years 
he  declared  that  it  should  be  lawful  for  the  said  B.  H.,  when  his 
daughter  E.  S.  should  marry,  to  raise  a  portion  of  4,000!.  to  be 
paid  to  her,  and  until  that  time  to  raise  the  annual  sum  of  250/. 
to  be  paid  to  her  for  her  maintenance :  after  charging  all  his 
estates  in  the  county  of  Devon  with  the  payment  of  his  debts,  he 
devised  all  the  rest,  residue,  and  remainder  of  his  lands  and 
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Seals       tenements  not  thereinbefore  devised  or  disposed  of  whereof  he 
Babteb.      should  die  seised  in  possession,  reversion,  or  remainder,  to  his 
son  J.  S.,  his  heirs  and  assigns,  and  all  the  rest  of  his  personalty 
after  payment  of  his  debts  and  funeral  expenses,  he  gave  to  B.  H., 
and  made  him  executor  of  his  will,  desiring  him  to  see  the  same 
performed  according  to  his  true  intent  and  meaning,  nevertheless 
in  trust,  and  to  and  for  the  only  use  and  behoof  of  his  said  son 
J.  S.     On  the  14th  of  February,  1774,  the  testator  made  the  fol- 
lowing codicil  to  his  will :  "  I  John  Seale  of  Mount  Boon,  within 
the  parish  of  Townstall  in  the  county  of  Devon,  Esq.,  do  this 
14th  day  of  February,  1774,  make  and  publish  this  codicil  to  my 
last  will  and  testament,  in  manner  and  form  foUowing :  first  and 
principally  it  is  my  will  and  meaning,  and  I  do  hereby  order  and 
direct  that  no  inventory  of  my  goods  and  effects  at  Mount  Boon 
be  taken  after  my  decease ;  it  is  likewise  my  will  that  all  my 
lands  and  estates  shall  after  my  decease  come  to  my  son  John 
Seale  and  his  children  lawfully  to  be  begotten,  with  full  power 
for  him  to  settle  the  same,  or  any  part  or  parts  thereof,  by  will 
or  otherwise,  on  them,  or  any  of  them,  as  he  shall  think  proper : 
and  for  default  of  such  issue,  then  that  all  my  lands  and  estates 
come  to  my  daughter  Elizabeth  Seale  and  her  children  lawfully 
to  be  begotten,  with  full  power  for  her  my  said  daughter  to  settle 
the  same  or  any  part  or  parts  thereof,  by  will  or  otherwise,  on 
them,  or  such  of  them  as  she  shall  think  proper ;  and  in  default 
of  such  issue,  it  is  my  will  and  meaning  that  all  my  estates  and 
lands  shall  belong  to  my  said  son  and  daughter  equally  between 
them,  to  whom  in  such  case  I  do  hereby  give,  devise,  and 
bequeath  the  same:  and  whereas  in  and  by  my  will  Bichard 
[  *^87  ]      Harris  is  made  a  trustee  for  ^payment  of  my  debts,  legacies,  and 
expenses,  I  do  hereby  direct  and  order  that  if  my  said  son  John 
t  Seale  can  raise  the  money  otherwise,  it  shall  be  at  his  option. 

My  will  further  is,  that  a  settlement  of  two  hundred  pounds 
a-year  shall  be  made  upon  any  woman  my  son  John  Seale  may 
happen  to  marry,  and  that  my  estates,  or  so  much  of  them  as  he 
shall  think  proper,  be  chargeable  with  the  payment  thereof :  and 
lastly,  it  is  my  desire  that  this  my  codicil  be  annexed  to  and 
made  part  of  my  last  will  and  testament  to  all  intents  and  pur- 
poEes."    The  testator  being  seised  of  or  entitled  to  considerable 
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lands  and  tenements  in  the  county  of  Devon,  and  of  no  other  Skalb 
real  estates  whatsoever  except  a  messuage  or  tenement  in  the  bart^k. 
parish  of  St.  Sidwell,  in  the  county  of  the  city  of  Exeter,  died  in 
September,  1777,  leaving  only  two  children  (viz.)  the  said  John 
Seale  his  only  son,  and  the  said  Elizabeth  his  daughter,  who  was 
afterwards  married,  and  is  since  dead,  having  left  a  son  her  only 
child,  now  in  minority.  At  the  time  of  making  the  codicil  John 
Seale  the  testator's  son  was  married,  but  had  no  child,  but  after- 
wards in  February,  1777,  in  the  testator's  life-time,  John  Seale 
the  son  had  a  daughter  bom,  his  eldest  child  (who  is  now  Uving 
and  lately  married),  and  he  has  since  had  several  other  children, 
of  whom  his  eldest  son  is  now  in  minority. 

The  question  for  the  opinion  of  the  Court  was.  What  estate  or 
interest  did  the  plaintiff  John  Seale,  the  son  of  the  said  testator, 
take  under  the  said  will  and  codicil  ? 

The  case  was  twice  argued ;  first  in  Hilary 'Term  last,  by  Best, 
Serjt.  for  the  plaintiffs,  and  Bayley,  Serjt.  for  the  defendants ; 
and  again  in  this  term  by  Shepherd,  Serjt.  for  the  former,  and 
Lens,  Serjt.  for  the  latter.    *    *    ♦ 

The  opinion  of  the  Court  was  delivered  by  [  *^i  ] 

LoBD  Alvanlet,  Ch.  J.  who,  after  stating  the  will,  proceeded 
thus: 

Under  this  will  the  estate  was  given  to  the  testator's  son  for 
life,  with  remainder  in  tail  male  to  his  children  by  any  after- 
taken  wife,  remainder  to  the  testator's  daughter  in  fee.  This 
will  is  stated  in  the  case  to  bear  date  on  the  11th  of  February, 
1774;  and  the  case  further  states,  but  whether  accurately  or 
not  I  much  doubt,  that  on  the  14th  of  February,  1774,  only 
three  days  after  the  date  of  the  will,  the  testator  made  the  codicil' 
in  question.  It  is  stated  that  at  the  time  when  the  testator 
made  his  codicil,  John  Seale  the  testator's  son  was  married, 
which  seems  to  exclude  the  idea  of  his  having  been  married  at 
the  date  of  the  will,  and  indeed  the  expression  in  the  will  respect- 
ing children  by  any  woman  whom  the  testator's  son  should 
thereafter  happen  to  marry,  implies  that  no  marriage  was  in 
immediate  contemplation  at  the  time  when  that  will  was  made. 
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Bbaue  It  is  also  stated  that  at  the  time  when  the  codicil  was  made  the 
Bastbb.  testator's  son  had  no  children,  but  that  afterwards  daring  the 
testator's  life  he  had  children,  of  whom  the  eldest  is  now  in 
minority.  The  question  submitted  to  this  Court  by  the  Lobd 
Chancellob  is,  What  estate  the  testator's  son  John  Seale  took 
under  the  will  and  codicil  ?  Notwithstanding  the  apparent  in- 
accuracy in  the  statement  of  dates,  it  will  not  appear  material 
that  the  case  should  be  altered  when  the  grounds  are  known  upon 
which  we  all  concur  in  thinking  that  the  testator's  son  took  an 
estate  tail.  If  we  could  by  any  possibility  have  referred  the 
limitation  in  the  codicil  to  the  will,  seeing  the  disposition  made 
in  the  latter  to  the  children  of  the  testator's  son,  we  should  have 
r  **S2  ]  been  desirous  to  *apply  the  word  **  children  "  in  the  codicil,  to 
the  same  children  who  are  described  in  the  will;  and  should 
have  been  inclined  to  suppose  that  the  testator  did  not  intend  by 
the  codicil  to  distuil)  the  dispositions  of  the  will,  but  only  to  give 
a  power  to  his  son  to  settle  the  estates  upon  such  of  the  children 
mentioned  in  the  will  as  he  should  think  proper.  And  when  I 
first  read  this  case  I  was  inclined  to  think  that  the  true  construc- 
tion. But  on  further  consideration  I  think  that  cannot  be  the 
case :  for  by  the  will  the  testator  had  only  given  an  estate  in  tail 
male  to  the  first  and  other  sons  of  his  son,  with  a  remainder  in 
fee  to  his  daughter,  without  any  particular  limitation  to  the 
daughter's  children :  and  when  we  find  in  the  codicil  the  same 
limitation  to  the  children  of  the  daughter  as  to  the  children  of 
the  son,  it  is  impossible  to  apply  the  word  "  children  "  in  the 
codicil  to  the  same  persons  who  are  described  by  that  word  in 
the  will.  We  are  therefore  of  opinion  that  the  codicil  must  be 
taken  independent  of  the  will;  and  that  it  is  no  longer  to  be 
considered  as  a  codicil  but  as  a  substantive  will :  and  the  only 
question  remaining  for  our  consideration  is.  What  estate  the 
testator's  son  took  under  the  words  of  that  codicil  ?  It  has  been 
insisted  on  the  part  of  the  plaintiff  that  the  words  of  the  codicil 
convey  an  estate  tail :  and  Wyld^'s  case  (which  is  the  leading 
case  upon  this  subject)  was  cited  and  relied  on.  I  will  shortly  state 
that  case  as  it  is  reported  in  6  Go.  Bep.  16,  and  in  Moore,  897, 
under  the  name  of  Richardson  v.  Yardley :  for  though  the  titles 
of  the  cases  are  different,  and  one  is  stated  to  have  been  in  the 
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41  Eliz.  and  the  other  in  the  87  Eliz.  it  is  hardly  possible  to  Skale 
consider  them  as  different  cases,  especially  as  the  name  of  Wylde  babteb. 
occurs  in  both,  and  the  circumstances  are  so  nearly  the  same ; 
and  indeed  in  some  books  where  the  report  in  Moore  has  been 
cited,  it  has  been  said  that  the  same  case  was  better  reported  in 
Coke.  According  to  the  report  of  Coke,  the  devise  was  of  land  to 
A.  for  life,  remainder  to  B.  and  the  heirs  of  his  body,  remainder 
to  Bowland  Wylde  and  his  wife,  and  after  their  decease  to  their 
children ;  Bowland  and  his  wife  then  having  a  son  and  a 
daughter.  It  was  resolved  that  Bowland  Wylde  and  his  wife 
took  only  joint  estates  for  their  lives  :  but  a  case  was  there  put 
as  good  law,  that  if  A.  devise  to  B.  and  his  children  or  issues, 
and  he  hath  not  any  issue  at  the  time  of  the  devise,  the  same  is 
an  estate  tail;  and  a  case  is  cited  from  Serjeant  Bendloes' 
Beports,  which  was  a  devise  to  husband  and  wife,  and  the  men 
children  of  their  bodies  begotten,  and  it  *did  not  appear  in  the  ^  *^^^  ^ 
case  that  they  had  any  issue  male  at  the  time  of  the  devise,  and 
therefore  it  was  adjudged  that  they  had  an  estate  tail  to  them 
and  the  heirs  of  their  bodies.  According  to  the  report  in  Moore, 
FoPHAM  and  Gawdy  held  that  Wylde  took  an  estate  tail,  notwith- 
standing that  he  had  children  living  at  the  time  of  the  devise, 
though  Fbnner  and  Clench  thought  it  was  only  an  estate  for  life. 
It  appears  therefore  that  two  of  the  Judges  were  disposed  to  think 
that  an  estate  tail  would  pass  even  in  a  case  where  children  were 
in  ease  at  the  date  of  the  will,  and  they  all  agree  that  if  no 
children  had  been  born  it  would  have  been  an  estate  tail.  The 
next  case  to  which  I  shall  allude  is  that  of  King  v.  Mellingyj: 
where  the  devise  was  to  Bernard  Melling  for  life,  and  after  his 
death  to  the  issue  of  his  body  by  his  second  wife,  his  first  being 
then  alive,  and  for  default  of  such  issue  over,  with  a  proviso 
enabling  Bernard  Melling  to  make  a  jointure  on  his  second  wife ; 
there  Bainsford  and  Twysden,  Js.,  held  that  B.  Melling  took  only 
an  estate  for  life,  but  Hale,  Ch.  J.  thought  that  it  was  an  estate 
tail,  and  his  opinion  was  afterwards  confirmed  by  all  the  Judges 
in  the  Exchequer  Chamber.  The  case  referred  to  in  the  argu- 
ment from  Anderson,  t  and  Sonday's  case  §  are  also  authorities  in 
favour  of  an  estate  tail :  indeed  in  the  latter  case  some  argument 

t  1  Yen.  216,  225 ;  2  Lev.  58.      t  1  And.  pi.  110.        §  9  Co.  Bep.  128. 
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Seals  arose  on  the  clause  introduced  into  the  ^ill  restraining  aliena- 
Babteb.  iion,  but  it  was  held  to  make  no  difference.  I  now  come  to  the 
case  of  Wharton  v.  Greaham,^  which  appears  to  me  to  be  very 
applicable  to  the  present.  It  was  there  argued  by  Serjeant 
Glynn  that  there  was  a  difference  between  the  words  "  children  " 
and  "sons,"  the  former  implying  future  progeny,  the  latter  not. 
But  the  Court  were  clear,  upon  the  authority  of  Wyld£*s  case, 
and  that  in  Anderson,  and  Sonday'a  case,  that  John  Wharton 
(who  at  the  time  of  the  devise  had  no  issue)  took  an  estate  tail 
under  a  devise  "  to  J.  W.  and  to  his  sons  in  tail  male,  and  in 
failure  of  such  issue  then  over."  Now  in  that  case  there  was 
some  reason  to  suppose  that  the  testator  intended  to  give  an 
estate  tail  to  the  sons  as  purchasers  :  but  the  Court  thought  that 
the  words  "  in  failure  of  such  issue  "  were  not  to  be  restrained 
to  the  sons,  but  must  include  all  the  male  posterity  of  J.  W.  who 
must  therefore  take  an  estate  tail.  The  doctrine  laid  down  in 
the  famous  case  of  Robinson  v.  Robinson,  I  as  well  as  the  words 
of  the  devise,  bear  strongly  on  the  present  question.  Notwith- 
standing the  devise  was  expressly  limited  to  Launcelot  Hicks  for 
life,  yet  as  it  appeared  that  the  testator  by  the  words  **  such  son 
as  he  should  have,"  meant  to  embrace  all  his  male  issue,  the 
Court  of  King's  Bench  held  that  L.  H.  took  an  estate  tail.  It  is 
[  *494  ]  true  that  there  *was  some  difference  of  opinion  respecting  the 
decision  of  that  case ;  but  when  carried  into  error  the  judgment 
of  the  King's  Bench  received  the  final  approbation  of  the  House 
of  Lords.  So  in  Roe  d.  Dod^on  v.  Grew,^  where  the  devise  was 
to  George  Grew  for  life,  and  after  his  decease  to  the  issue  male 
of  his  body,  he  having  no  issue  at  the  time  when  the  will  was 
made,  George  Grew  was  held  to  take  an  estate  tail.  The  only 
other  case  which  I  shall  mention  is  Hodges  v.  Middleton,\\ 
There  the  devise  was  to  Mrs.  Ann  Middleton  for  life,  and  at  her 
death  to  her  children.  Now  it  appears  from  the  case  that  Mrs. 
Middleton  had  seven  children  at  the  death  of  the  testatrix,  and  it 
is  singular  enough  that  Serjeant  HiU  in  arguing  for  the  plaintiff 
observes,  that  as  the  date  of  the  will  was  only  one  year  previous 
to  the  death  of  the  testatrix,  probably  there  were  children  of 

t  2  Bl.  1083.  §  2  Wilfl.  322. 

i  1  Burr.  38.  ||  Dougl.  431. 
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Mrs.  M.  in  esse  at  the  date  of  the*  will.    Now  if  there  were       Sbale 

children  in  esse  at  the  date  of  the  will,  and  that  there  were      babtkb. 

appears  pretty  clear,  that  case  is  particularly  strong,  for  the 

Jndges  certified  that  they  were  inclined  to  think  that  under  the 

will  Mrs.  M.  took  an  estate  tail.!     On  the  part  of  the  defendants 

it  has  been  contended,  that  admitting  the  general  doctrine  that 

a  devise  to  a  man  and  his  children,  he  having  no  children  at  the 

time  of  the  devise,  must  embrace  all  the  posterity  of  the  devisee, 

yet  that  it  appears  from  the  circumstances  of  this  particular  case 

that  the  testator  did  not  intend  so  to  limit  his  estate :  and  in  the 

course  of  the  argument  the  power  given  to  John  Seale  to  settle 

the  estate  on  such  of  his  children  as  he  should  think  proper  was 

mainly  relied  upon,  and  contended  to  be  inconsistent  with  a 

devise  of  an  estate  tail  to  John  Seale  himself.    It  was  urged 

that  the  power  would  be  altogether  unnecessary  if  an  estate  tail 

were  already  given,  since  it  would  be  in  the  power  of  the  tenant 

in  tail  to  dispose  of  the  whole  estate  in  such  manner  as  he  should 

think  fit,  by  cutting  off  the  entail.    But  it  may  be  observed  that 

the  power  had  some  operation,  since  it  enabled  the  devisee  to 

dispose  of  the  estate  to  his  children  without  going  through  the 

forms  of  a  recovery.    Independent  however  of  the  operation  of 

this  power,  I  think  there  is  a  fallacy  in  the  argument :   for  it 

supposes  that  the  testator  knew  the  legal  ^consequences  of  all      [  ^^95  ] 

the  words  which  he  had  used,  and  all  the  privileges  attached  to 

a  tenancy  in  tail.    The  same  argument  was  urged  in  the  great 

case  of  Perryn  v.  Blakel;  and  in  the  Exchequer  Chamber  Mr. 

Baron  Pebrot  exposed  the  fallacy  of  it :  and  it  was  agreed  that 

a  testator  cannot  be  presumed  to  know  the  different  privileges 

annexed  to  the  several  estates  of  tenant  for  life  or  tenant  in  tail. 

t  Lord  Chief  Justice  Willes  in  prcesenti,  and  there  being  no  cliildren 

deliyering  the  judgment  of  the  Court  they  must  take  by  way  of  limitation, 

in  Ginger  d.  White  y.  White,  Willes,  but  if  a  devise  be  to  A.  and  after  his 

353  (in  which    case    most    of    the  decease  to  his  children,  A.  has  only 

authorities  cited  in  the  present  case  an  estate  for  life,  because  then  the 

are  commented  upon),  makes  this  words  plainly  shew  that  the  children 

observation  on    Wylde'a  case:    "If  were  intended  to  take  by  way  of 

a   devise    be   to  A.  and   his  chil-  remainders."    With  this  latter  posi- 

dren,  if  there  be  no  children  then  tion,theopinionof  theCourtin^oc^^e* 

in  being   it   gives    an    estate  tail,  v.  Middleton  seems  inconsistent, 

because  the  devise  is  in  words  de  X  A  Burr.  2579. 
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Seals  The  true  question  to  be  considered  is,  whether  the  testator  meant 
Babteb.  to  give  the  estate  to  John  Seale  and  his  posterity  ?  Probably  if 
it  had  been  asked  of  the  testator  whether  he  meant  that  his  son 
should  have  a  power  to  defeat  the  limitation,  he  would  have 
answered,  that  he  did  not  understand  the  effect  of  an  estate  tail, 
but  that  he  wished  the  estate  to  go  to  his  son  and  his  posterity. 
If  he  meant  to  give  his  estate  to  his  son  and  his  posterity 
generally,  it  is  an  estate  tail ;  on  the  other  hand,  if  he  meant  to 
give  it  first  to  his  son,  and  afterwards  to  select  the  sons  and 
daughters  of  his  son  in  order  to  give  the  estate  to  them,  the  son 
took  only  an  estate  for  life.  Now  we  are  of  opinion  upon  all  the 
authorities,  that  the  words  '*  children  lawfully  to  be  begotten/' 
in  this  case,  are  not  to  be  considered  as  words  of  purchase,  but 
that  the  intention  of  the  testator  was  to  give  his  estate  to  his  son 
and  the  issue  of  his  body  generally.  And  though  perhaps  the 
power  would  not  have  been  added  had  the  testator  known  the 
full  effect  of  the  words  which  he  has  used,  yet  we  do  not  think 
the  power  sufficient  to  control  the  effect  which,  according  to  the 
authorities  referred  to,  has  always  been  given  to  those  words. 
We  give  no  opinion  what  would  have  been  the  case  if  there  had 
been  children  born  at  the  time  of  the  devise.  We  shall  make  a 
certificate  to  the  Lord  Chancellor,  that  John  Seale  under  the 
codicil  took  an  estate  tail,  with  a  power  of  appointment  annexed. 

Accordingly  the  following  certificate  was  afterwards  sent  to  the 
Lord  Chancellor : 

''  We  have  heard  the  arguments  of  counsel  upon  this  case,  and 
are  of  opinion  that  under  the  codicil  John  Seale  the  son  took  an 
estate  tail  in  the  testator's  real  estates,  with  a  power  by  deed  or 
by  his  last  will  to  settle  the  said  estates,  or  any  part  thereof, 
upon  all  or  any  of  his  issue,  for  such  estates  and  interests  as  he 
should  thereby  appoint,  and  thereby  to  determine  the  estate  tail 
devised  to  him  by  the  testator,  so  far  as  the  same  should  be 
inconsistent  with  such  settlement. 

"Alvanlby.       **G.  Books. 
''J.  Heath.       ''A.  Chahbrb." 
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SIMPSON  V.   SCALES.  isoi. 

(2  Bos.  &  P.  496—499.)  •/teiw^S. 

If  an  Act  of  Parliament  for  enclosing  and  allotting  the  common  and  r  ^Qg  -i 
waste  lands  of  a  parish  through  which  a  nayigable  river  flows,  empower 
oommissionerB  to  set  out  such  public  and  private  roads  and  ways  as  they 
shall  think  necessary,  and  direct  that  all  roads  and  ways  not  so  set  out 
shall  be  deemed  part  of  the  lands  to  be  allotted ;  an  ancient  towing  path 
upon  the  bank  of  the  river  though  not  set  out  by  the  commissioners, 
still  subsists,  for  it  is  not  within  their  jurisdiction. 

Tbbspass  for  taking  and  impounding  the  plaintiff's  horse  draw- 
ing certain  boats  at  Northwold  in  the  county  of  Norfolk.  Plea 
that  a  certain  close  called  Arminghay  Hill  (the  hcus  in  quo)  was 
the  freehold  of  the  defendant,  and  that  the  horse  was  there 
taken  damage  feasant.  Beplication,  that  the  said  close  from 
time  whereof,  &c.  hath  lain  open  and  adjoining  to  a  certain  river 
called  the  Wissey,  the  said  river  being  a  navigable  river  between 
Stoke  and  Hilgay,  and  that  the  owners  of  boats,  &c.  navigating 
the  same  have  been  accustomed  to  pass  and  repass  in,  through, 
and  over  the  said  close  with  their  horses,  &c.  for  the  purpose  of 
haling  and  towing  the  said  boats  along  the  said  river.  Where- 
fore the  plaintiff  entered  the  said  close  with  the  said  horse  for 
the  purpose  of  haling  and  towing  the  said  boats  for  the  more 
convenient  navigation  of  the  said  river ;  when  defendant  of  his 
own  wrong  took  the  horse.  Bejoinder,  taking  issue  on  the  right 
of  way.  Verdict  for  the  plaintiff,  with  40s.  damages,  subject  to  ' 
be  reduced  to  one  shilling  if  the  Court  should  be  of  opinion  with 
the  defendant  on  the  following  case : 

The  defendant  is  the  occupier  and  owner  of  the  close  men- 
tioned in  the  pleadings,  lying  in  the  parish  of  Northwold  on  the 
north  bank  of  the  river  Wissey,  which  is  a  navigable  river  from 
Stoke  in  Norfolk  to  Hilgay  in  the  same  county.  On  the  south 
side  of  the  river  opposite  to  Northwold  there  is  a  regular  towing- 
path  :  but  for  the  convenient  navigation  of  the  river,  it  is 
frequently  necessary  to  change  the  horses  from  one  side  of  the 
river  to  the  other.  The  owners  of  boats  and  vessels  navigating 
the  said  river  have  time  immemorial  been  accustomed  to  pass 
and  repass  in,  through,  and  over  the  said  close  in  question  with 
their  horses  for  the  purpose  of  haling  their  said  boats  and  vessels 
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8IHPS0N     along  the  said  river,  which  they  had  constantly  done  without 
Scales,      interruption,  whenever  necessity  or  convenience  required;  and 
without  such  occasional  towing  or  haling  it  would  be  impossible 
to  navigate  the  same.    By  an  Act  of  Parliament  passed  in  the 
year  1796  for  inclosing  and  allotting  the  commons  and  waste 
lands  of  the  parish  of  Northwold,  the  commissioners  therein 
named  are  directed  to  set  out  and  appoint  such  public  and 
[  *497  ]      private  roads  and  ways,  and  to  order  and  direct  such  ^bridges, 
ditches,  banks,  wiles,  gates,  bars,  inlets,  drains,  water-courses, 
and  other  works,  as  they  shall  think  necessary  and  proper ;  and 
it  is  enacted,  that  when  the  said  public  roads  and  ways  shall  be 
so  set  out,  appointed,  and  made,  it  shall  not  be  lawful  for  any 
person  or  persons  to  use  any  other  roads  or  ways,  either  public 
or  private,  within  or  upon  the  lands  thereby  directed  to  be 
divided  and  allotted,  on  foot,  or  with  horses,  cattle,  or  carriage; 
and  that  all  roads  and  ways  which  shall  not  be  so  set  out  and 
appointed  as  the  roads  or  ways  within  or  upon  the  lands  thereby 
directed  to  be  divided  and  allotted,  shall  be  deemed  to  be  part  of 
the  lands  and    grounds    thereby  directed  to  be  divided  and 
allotted,  and  shall  be  divided  and  allotted  accordingly.     The  said 
Act  provides,  that  the  said    commissioners  shall,  before  the 
setting  out  any  roads  or  highways  in  pursuance  of  the  Act,  cause 
a  notice  of  their  intention,  and  a  description  of  all  the  public 
ways  and  roads  intended  to  be  set  out  and  appointed  by  them,  to 
be  affixed  upon  the  principal  door  of  the  parish  church  of 
Northwold,  and  to  be  inserted  in  a  Norfolk  newspaper  twenty- 
one  days  at  least  before  such  roads  or  highways  should  be  set 
out ;  and  if  any  person  or  persons  should  have  any  objection  to 
the  said  roads  or  highways,  or  any  of  them,  or  should  propose 
any  other  roads  or  highways,  such  person  or  persons  should 
deliver  their   objections  or  proposals  in  writing  to  the  said 
commissioners  at  the  times  therein  mentioned,  and  that  the  said 
commissioners    should    thereupon    hear    the    allegations    and 
evidence  offered  and  produced  to  them  in  support  of  the  said 
objections  or  proposals;   and  after  due  consideration  thereof, 
should  set  out  and  appoint  all  or  any  part  of  the  public  roads  or 
highways  described  in  the  said  notice,  or  such  other  public 
highways  or  roads  in  lieu  thereof  as  they  should  think  fit.     The 
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commissioners  did  set  out  and  appoint  certain  public  and  private  Simpson 
roads  accordingly,  which  roads  were  made  and  completed  ;  and  scales. 
before  the  setting  out  of  the  said  roads,  the  notice  required  by 
the  Act  was  duly  given,  and  the  other  directions  of  the  Act 
compUed  with  on  the  part  of  the  commissioners.  No  road  was 
set  out,  in,  or  over  the  said  close,  and  no  person  attended  at  any 
meeting  of  the  said  commissioners  to  prove  a  right,  or  to  assert 
a  claim  to  the  road  in  question.  The  close  over  which  this  road 
is  claimed  was,  before  and  until  the  passing  of  the  Act  of 
Parliament,  part  of  the  commons  or  waste  land  of  the  said 
parish  of  Northwold,  and  was  inclosed  and  allotted  by  the  com- 
missioners under  the  said  Act  to  the  Reverend  Richard  Whish, 
*an  owner  of  lands  and  commonable  messuages  within  the  said  [  •ios  ] 
parish,  and  was  before  the  time,  in  the  declaration  mentioned, 
sold  by  him  for  a  valuable  consideration  to  the  defendant.  The 
plaintiff's  horse  at  the  time  he  was  taken  by  the  defendant  was 
in  the  said  close,  and  employed  in  haling  the  plaintiff's  barges 
on  the  said  river  Wissey. 

SeUon,  Serjt.,  was  to  have  argued  in  support  of  the  verdict ; 

But  Praedf  Serjt.  for  the  defendant  being  called  upon  by 
the  Court,  contended,  that  the  object  of  the  Act  of  Parliament 
being  to  discharge  the  land  to  be  divided  from  all  unnecessary 
burthens,  this  towing-path,  which  at  the  time  of  the  passing  of 
the  Act  was  an  existing  public  way,  not  having  been  set  out  and 
appointed  by  the  commissioners  as  such,  must  now  be  taken  to 
have  been  deemed  unnecessary  by  them,  and  ought  therefore  to 
be  considered  as  part  of  the  lands  divided  ;  that  this  argument 
was  strengthened  by  the  circumstance  stated  in  the  case,  of  the 
existence  of  a  towing-path  on  the  other  side  of  the  river ;  and 
that  although  arguments  of  inconvenience  might  have  weight  in 
a  case  where  the  words  of  an  Act  of  Parliament  were  doubtful, 
yet  that  in  the  present,  where  the  directions  of  the  Act  were 
positive,  such  arguments  could  not  prevail. 

LoBD  Alvanlbt,  Ch.  J. : 
I  think  there  is  no  difficulty  in  the  construction  of  this  Act  of 
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Simpson  Parliament.  This  Act  authorises  certain  commissioners  to 
Scales.  enclose  certain  lands,  and  to  set  out  such  ways  as  they  should 
deem  necessary,  and  to  shut  up  such  as  they  should  deem  un- 
necessary. Before  the  passing  of  this  Act  there  was  a  navi- 
gable river  bounded  on  the  south  by  enclosed  lands,  over  which 
there  was  a  towing-path,  and  on  the  north  by  unenclosed  lands, 
over  which  the  public  had  also  been  accustomed  to  pass  for 
the  purpose  of  towing.  The  Commissioners  have  set  out  no 
towing-path.  Now  it  appears  to  me  that  the  reason  of  this 
omission  must  have  been,  that  they  did  not  consider  the  matter 
to  be  within  their  jurisdiction.  It  was  not  the  intention  of  the 
Legislature  to  empower  the  commissioners  to  shut  up  one  public 
road  without  setting  out  another  in  lieu  of  it.  In  cases  of  roads 
it  may  be  very  easy  to  substitute  one  for  another ;  and  the 
commissioners  have  done  so  in  the  present  instance :  but  a 
towing-path  can  exist  no  where  but  upon  the  bank  of  the  river. 
It  would  therefore  be  monstrous  to  hold  the  public  precluded 
from  their  right  to  pass  along  the  north  bank  of  this  river,  when 
it  neither  appears  to  have  been  the  intention  of  the  Legislature 
[  *AQd  ]  to  empower  the  commissioners  to  interfere  *with  that  right,  nor 
do  the  commissioners  themselves  appear  to  have  had  the  towing- 
path  in  their  contemplation  when  they  proceeded  to  make  their 
allotment. 

Heath,  J. : 

This  power  of  shutting  up  ways  was  given  to  the  commis- 
sioners, in  order  to  prevent  the  waste  of  ground  arising  from  a 
multiplicity  of  roads,  for  it  never  was  intended  to  include  the 
towing-path  in  that  general  power ;  and  even  if  it  had  been 
included,  the  commissioners  must  have  set  out  some  other 
towing-path  in  lieu  of  that  which  was  taken  away. 

BooKE,  J. : 

This  Act  contains  the  usual  saving  of  the  King's  rights.  If 
therefore  the  commissioners  have  set  out  no  other  towing-path 
in  lieu  of  that  which  before  existed,  I  should  hold  that  the  right 
of  navigating  this  river,  and  of  towing  barges  upon  it,  must  still 
be  reserved  to  the  King.     If  one  road  be  set  out  for  another  the 
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public  is  not  injured  :  but  if  the  towing-path  be  taken  away  the      Simpson 
public  is  thereby  deprived  of  the  power  of  navigating  the  river.      scales. 
Supposing  therefore  that  the  towing-path  could  be  considered  as 
falling  within  the  words  of  the  Act,  I  should  still  be  inclined  to 
hold,  that  the  right  was  saved  by  the  exception  in  favour  of  the 
King,  who  is  the  protector  of  all  these  public  rights. 

Chambrb,  J. : 

I  think  that  conclusions  from  Acts  of  Parliament  against  the 
rights  either  of  the  public  or  of  individuals  ought  not  to  be 
enforced  by  too  strict  an  adherence  to  the  letter.  In  my  view  of 
the  case,  it  was  not  the  intention  of  the  Legislature  to  give  any 
jurisdiction  to  the  commissioners  respecting  any  rights  of  way 
which  form  part  of  the  navigation  of  the  river.  The  ways 
intended  to  be  included  were  ways  in  the  popular  sense  of  the 
word,  leading  from  one  vill  to  another.  But  this  towing-path  is 
only  a  part  of  that  way  which  consists  of  the  whole  navigation  of 
the  river.  The  commissioners  have  so  considered  it,  and  I  think 
they  have  put  the  right  construction  upon  the  Act. 

Per  CuBiAM :  Let  the  verdict  stand. 


1801. 


THE  KING  V.   EGGINTON  and   OiHBRS.t 

(2  Leach  Cr.  C.  913—923,  Case  325 ;  8.  C.  2  Bob.  &  P.  508—514.)  

Burglary  cannot  be  committed  in  a  centre  building  used  merely  as  a  '-  ■' 
partnership  oounting-house,  but  having  no  internal  communication 
Tnth  the  dwelling-houses  which  formed  the  wings.  The  assent  of  a 
prosecutor,  to  give  facility  to  the  commission  of  a  larceny,  for  the  pur- 
pose of  detecting  the  offenders,  does  not  do  away  with  the  felony, 
although  the  property  was  not  taken  against  his  will. 

At  the  Lent  Assizes  for  the  county  of  Stafford,  1801,  John 
Egginton,  Walter  Egginton,  Thomas  Gibbons,  John  Foulds  and 
William  Foulds,  were  tried  before  Mr.  Justice  Lawrence  for  a 
burglary. 

The  indictment  contained  eight  counts.  The  first  count 
charged  them  with  breaking  and  entering  the  dwelling-house  of 

t  R.  ▼.  MiddUUm  (1873)  L.  R.  2  C.  C.  R.  38,  61 ;  42  L.  J.  M.  C.  73 ;  28  L.  T. 
777. 

R.R. — ^VOL.   V.  T  T 
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thb  Knra    Mathew  Bobinson  Boulton,  and  stealing  therein  a  quantity  of 

SooiNTOK.    silver  goods  and  one  hundred  and  fifty  guineas,  which  were  laid 

to  be  the  property  of  Mathew  Boulton  and  John  Hodges ;  one 

hundred  and  fifty  guineas  the  property  of  Mathew  Boulton, 

Mathew  Bobinson  Boulton,  James  Watt,  and  Gregory  Watt ;  one 

hundred  and  fifty  guineas  the  property  of  Mathew  Boulton,  John 

Bonus,  and  William  Nelson ;  one  hundred  and  fifty  guineas  the 

property  of  Mathew  Boulton,  Benjamin  Smith  and  James  Smith ; 

and  one  hundred  and  fifty  guineas  the  property  of  Mathew 

Boulton,  John  Hodges,  Mathew  Bobinson  Boulton,  James  Watt, 

Gregory  Watt,  John  Bonus,  William  Nelson,  Benjamin  Smith 

and  James  Smith.    The  second  and  third  counts,  laid  the  place 

[  *914  ]      in  which  the  burglary  was  ^charged  to  have  been  committed,  to 

be  respectively  the  dwelling-house  of  John  Bush,  and  of  William 

Nelson.     The  fourth  count  charged  the  prisoners  with  stealing 

the  property  in  the  dwelling-house  of  the  said  Mathew  Bobinson 

Boulton,  and  burglariously  breaking  the  house  to  get  out  of  it 

against  the  statute.    The  fifth  count  was  the  same  as  the  fourth, 

only  laying  it  to  be  the  dwelling-house  of  John  Bush.     The  sixth 

count  was  for  stealing  the  property  in  an  out-house,  belonging  to 

the  dwelling-house  of  the  said  Mathew  Boulton  against  the 

statute.    And  the  seventh  and  eighth  counts  were  the  same  as  the 

sixth,  only  laying  the  out-house  as  respectively  belonging  to 

Mathew  Bobinson  Boulton  and  William  Nelson. 

It  appeared  in  evidence  on  the  trial  that  the  silver  goods  were 
the  property  of  Mathew  Boulton  and  John  Hodges;  that  the 
hundred  and  fifty  guineas  were  the  property  of  Mathew  Bobinson 
Boulton  and  William  Nelson,  with  whom  Mathew  Boulton  was 
concerned  in  different  manufactories,  that  is  to  say,  with  John 
Hodges  as  manufacturers  of  plated  goods  ;  with  William  Nelson 
and  John  Bonus  as  button-makers  ;  with  James  Smith  and  Ben- 
jamin Smith  as  buckle-makers ;  with  Mathew  Bobinson  Boulton, 
James  Watt,  and  Gregory  Watt  as  engine-makers ;  and  that, 
besides  these,  Mathew  Boulton  carried  on  two  other  manufac- 
tories on  his  own  sole  account.  It  further  appeared  that  the 
money  and  part  of  the  silver  articles  were  kept  in  a  counting- 
house,  which  was  used  for  transacting  the  money  concerns,  and 
keeping  the  accounts  of  all  the  different  businesses  in  which 
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Mathew  Boalton  was  engaged ;  that  other  part  of  the  silver  was    ths  Kikg 
in  a  room,  being  one  of  several,  where  the  plate  business  was    EoonrroK. 
carried  on,  which  rooms  and  counting-house  formed  a  centre 
building,  having  two  wings  adjoining,  consisting  of  dwelling- 
houses  inhabited  by  persons  engaged  in  Mathew  Boulton's  manu- 
factories ;  that  one  of  them  was  inhabited  by  Mathew  Bobinson 
Boulton,  but  that  had  no  internal  communication  with  the  centre 
building :  At  the  time  of  the  offence  being  committed,  a  room  in 
his  house,  which  communicated  with  the  centre  building,  having     ' 
been  allotted  to  the  purposes  of  the  plating  business  with  which 
he  had  ^nothing  to  do,  the  door  into  it  was  shut  up  and  a       [  *9i:i  ] 
working  bench  placed  against  it,  so  as  to  stop  up  the  passage ; 
that  a  person  of  the  name  of  Bush,  a  workman  of  Mathew 
Boulton,  occupied  another  of  the  dwelling-houses  in  the  same 
wing,  from  which  house  there  was  no  way  into  the  centre 
building,  but  that  there  was  a  window  in  it  which  looked  into  a 
passage,  which  ran  the  whole  length  of  the  centre  building ;  that 
in  the  other  wing  is  the  dwelling-house  of  William  Nelson  the 
partner  of  Mathew  Boulton  in  the  button  business,  which  has  no 
internal  communication  with  the  centre  building,  and  in  that 
wing  other  persons  live.     That  in  the  front  of  this  building  there 
is  a  terrace  or  front  yard  fenced  round  in  different  ways,  and  at 
the  end  of  the  pile  of  buildings  above  described,  there  is  a  wall 
with  gates  for  horses  and  carriages,  and  a  door  for  foot  pas- 
sengers.   It  further  appeared  that  the  prisoners  had,  some  time 
previous  to  the  breaking  into  the  centre  building,  applied  to  one 
Joseph  Phillips,  who  was  employed  as  watchman  to  the  manu- 
factory at  Soho,  to  assist  them  in  robbing  it,  to  which  he  assented 
in  the  first  instance,  but  immediately  afterwards  informed  first 
some  of  Mathew  Boulton's  servants  and  assistants,  and  after- 
wards Mathew  Boulton  himself,  telling  him  what  was  intended, 
and  the  manner  and  time  the  prisoners  were  to  come ;  namely 
that  they  were  to  go  into  the  counting-house,  and  that  he  was  to 
open  the  door  into  the  front  yard  for  them,  that  Mathew  Boulton 
told  him,  in  return,  to  carry  on  the  business;  and  that  he 
Boulton  would  bear  him  harmless ;  that  Mathew  Boulton  also 
consented  to  his  opening  the  door  leading  to  the  front  yard,  and 
to  his  being  with  the  prisoners  the  whole  time.    In  consequence 

T  T  2 


698  1801.    G.  G.    2  LEACH.  915—916. 

The  Kimo    of  this  infomiation  Mathew  Bonlton  temoved  from  ihe  eoontrng- 

mm 

EooiKTOK.  hoase  every  thing  but  one  hundred  and  fifty  guineas  and  some 
silver  ingots,  which  he  marked  for  the  purpose  of  furnishing 
evidence  against  the  prisoners,  and  lay  in  wait  to  take  them 
when  they  should  have  accomplished  their  purpose :  that  on  the 
2Srd  December  about  one  o'clock  in  the  morning  the  prisoners 
came,  and  Phillips  opened  the  door  into  the  front  yard  through 
which  they  went  along  the  front  of  the  building,  and  round  into 
[  •oie  ]  another  yard  behind  it  called  The  Middle  Yard,  and  from  *thence 
they  and  Phillips  the  watchman  went  through  a  door  which  was 
left  open,  up  a  staircase  in  the  centre  building  leading  to  the 
counting-house,  and  to  the  rooms  where  the  plating  business  was 
carried  on  :  this  door  the  prisoners  bolted,  and  then  broke  open 
the  counting-house  which  was  locked,  and  the  desks  which  were 
also  locked,  and  took  from  thence  the  ingots  of  silver  and 
guineas.  They  then  went  to  the  story  above  into  a  room  where 
the  plating  business  was  also  carried  on,  and  broke  the  door  open, 
and  took  from  thence  a  quantity  of  silver,  and  returned  down 
stairs,  when  William  Foulds  unbolted  the  door  at  the  bottom  of 
the  stairs  which  had  been  bolted  on  their  going  in,  and  went  into 
the  middle  yard,  when  all  (except  William  Foulds  who  escaped,!) 
were  taken  by  the  persons  placed  to  watch  them. 

On  this  case  two  points  were  made  for  the  prisoners. 

First:  That  no  felony  was  proved,  as  the  whole  was  done 
with  the  knowledge  and  assent  of  Mathew  Boulton,  and  that  the 
acts  of  Phillips  the  watchman  were  his  acts. 

Secondly :  That  if  the  facts  proved  amounted  to  a  felony,  it 
was  but  simple  larceny,  as  the  building  broke  into  was  not  the 
dwelling-house  of  any  of  the  persons  whose  house  it  was  charged 
to  be ;  and  that  there  was  no  breaking,  the  door  being  left  open. 

The  jury  found  the  prisoners  guilty ;  but  the  learned  Judge 
reserved  the  objections  for  the  opinion  of  the  Twelve  Judges. 

On   Saturday  9th  May,  1801,  the  case  was  argued  in  the 

t  He    was    apprehended    subse-  Lawrence,  found  guilty  of  the  laiQeoy 

^uently  to  the  conviction  of  his  as80>  and  transported.    2  Bos.  &  P.  Bep. 

ciates,  and  tried  at  the  Spring  Assizes  514. 
at  Stafford,  1801,  before  Mr.  Justice 
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Exchequer  Chamber  by  Clifford  for  the  prisoners,  and  by  MarUey    Thb  Kino 
for  the  Crown.  Kgointon. 

Clifford  for  the  prisoners  argued  the  second  point  first. 
*     *     *    As  to  the  other  point,  the  whole  criminality  is  done       [  918  ] 
away  by  the  consent  and  assistance  which  Mathew  Boulton  gaye 
to  the  perpetration  of  the  ofience.    It  is  of  the  essence  of  every 
offence  against  the  property  of  another  that  it  should  be  com- 
mitted against  the  will  of  the  owner.    Bracton  says,  **^  Contrectatio      [  *919  ] 
ret  aliena  fraudulenta  cum  animo  furandi  invito  iUo  domino  cujus 
res  ilia  faerit.''    It  is  taken  for  granted  in  DonaUy's  case,t  that 
robbery  must  be  against  the  will  of  the  owner;  and  Willbs, 
Justice,   in  delivering  the  opinion  of  the  Judges,   says   that 
"Wherever  one  man  obtains  property  from  the  possession  of 
another  against  his  will,  the  law  presumes  the  act  to  proceed 
from  a  felonious  intention."    The  consent  of  Mr.  Boulton  was 
the  consent  of  all  concerned,  and  the  watchman  was  the  mere 
instrument  of  his  will.    Boulton,  in  any  other  case  than  his  own, 
would,  under  such  circumstances,  and  by  a  conduct  similar  to 
the  present,  have  made  himself  an  accessory  before  the  fact.    In 
MacdanieVa  case  I  it  is  laid  down  as  a  principle  of  law  not  to  be 
controverted,  that  whoever  procures  a  felony  to  be  done  is  a 
felon ;  if  present  he  is  a  principal ;  if  absent  an  accessory  before 
the  fact ;  and  the  statutes  of  4  &  5  Philip  &  Mary,  c.  4,  and  8  &  4 
Will.  &  Mary,  c.  9,  are  referred  to.    "  The  words  of  the  former," 
says  the  learned  writer,  "  which  are  descriptive  of  the  offence  are. 
If  any  person  shall  maliciously  counsel,  hire  or  command ;   the 
latter  retains  the  words  counsel,  hire  or  command,  and  adds 
others,  shall  comfort,  aid,  abet  or  assist ; "  and  Sir  Edward  Coke 
says  §  that  under  the  word  "  aid  "  is  comprehended  all  persons 
assenting  and  consenting  to  the  act.    Now  in  the  present  case 
Mathew  Boulton  did  assent  and  consent  to  the  whole  of  this 
transaction ;  and  if  his  crime  be  done  away  by  the  circumstance 
of  the  property  being  his  own,  the  same  circumstance  will  do 
away  the  crime  in  the  prisoners  also.     Suppose  Phillips  the 
watchman  had  been  indicted  for  the  burglary,  what  could  have 

t  2  Leach  Cr.  C.  193;  2  East,  C.  t  Foster's  C.  L.  126. 

L.  715.  S  2  Inst.  182. 
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Tbb  Kino  prevented  hie  being  convicted  of  the  crime  but  the  assent  of  the 
Egoiktok.  prosecutor  ?  Now  that  assent  extends  to  all  persons  concerned, 
and  will  operate  to  excuse  the  prisoners  in  the  same  way  as  it 
would  have  excused  him :  for  it  is  clear  from  CamwaWs  case,t 
that  if  he  had  had  the  assent  of  his  master  to  let  in  the  prisoners 
he  would  not  have  been  involved  in  the  burglary.  Cornwall  was 
a  servant  in  the  house  where  the  robbery  was  committed,  and 
in  the  night-time  opened  the  street-door,  and  let  in  the  other 
prisoner,  and  shewed  him  the  sideboard,  from  whence  the  other 
[  ^920  ]  prisoner  took  the  *plate ;  and  upon  a  special  verdict  it  was  held 
to  be  burglary  in  both.|  There  is  no  difference  in  the  cases 
excepting  the  consent  of  the  owner  of  the  property. 

LoBD  Kbnyon,  Ch.  J. : 

In  CornwaWs  case  the  servant  acted  with  a  felonious  inten- 
tion  against  his  master's  property,  but  in  the  present  case 
the  watchman  was  in  the  faithful  discharge  of  his  duty  to  his 
master. 

Clifford  : 

The  felonious  intent  cannot  make  any  difference.  In  the  case 
Macdaniel,  Berry  and  Egan,%  all  the  prisoners  were  acquitted  on 
account  of  the  robbery  having  been  committed  in  consequence  of 
a  previous  agreement.  Salmon  and  others,  together  with  one 
Thomas  Blee,  met  at  the  Bell  Inn,  in  Holbom,  and  agreed  that  Blee 
should  procure  two  persons  to  commit  a  robbery  upon  Salmon. 
Blee  did  procure  Ellis  and  Kelly,  and  led  them,  unknowingly  and 
on  pretence  of  stealing  linen  at  Deptford,  to  the  spot  where 
Salmon  had  been  previously  placed,  and  they  robbed  him  of  the 
goods  stated  in  the  indictment ;  and  the  Judges  were  of  opinion 
that,  as  he  had  consented  to  part  with  his  property,  no  robbery, 
in  consideration  of  law,  was  committed  on  him ;  for  that  his  pro- 
perty  was  not  taken  from  him  against  his  will.  In  the  case  of 
Rex  V.  NordeUyW  indeed,  the  assent  of  the  party  robbed  was  held 
not  to  take  away  the  felony ;  but  the  reason  assigned  for  that  is, 

t  2  Stra.   88 ;    10    St.   Tr.    433,      38,  8.  8  &  9. 
Hargrave's  edit.  §  Foster,  121 ;  4  Bl.  Com.  230. 

X  See  1  Hale,  553 ;   2  Hawk.  c.         ||  Foster's  C.  L.  128. 
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that  he  was  quite  uncertain  whether  the  robber  would  come  or     Thk  Kiko 

mm 

not ;  that  there  was  no  concert,  no  sort  of  connection  between  eoointon. 
him  and  the  highwayman ;  nothing  to  remove  or  lessen  the  diffi- 
culty or  danger  he  might  be  exposed  to  in  the  adventm*e.  Bat  in 
the  present  case  the  offence  possibly  could  not  have  been  perpe- 
trated if  it  had  not  been  for  the  communication  that  was  held  with, 
and  the  assistance  afforded  to,  the  prisoners. 

Manley  for  the  Crown. 

*  *  As  to  the  other  objection,  the  essential  ingredient  in  all  [  ^M 
felonies  is  the  intention  with  which  the  act  is  done.  In  the 
definition  of  theft  stated  on  the  other  side  from  Bracton,  a 
material  part  of  it  has  been  omitted.  That  writer,  after  saying 
that  theft  must  be  cum  animo  furandiy  adds,  cum  animo  dico,  quia 
sine  animo  furandi  non  committitur.  It  is  therefore  falsely  assumed 
that  Mathew  Boulton  stood  in  a  similar  situation  with  Salmon, 
for  he  cannot,  in  any  view  of  his  conduct,  be  considered  particeps 
criminis,  inasmuch  as  his  consent  was  only  given  for  the  purpose 
of  detecting  the  prisoners,  and  the  only  business  to  which  that 
consent  applied  was  that  which  the  prisoners  themselves  had 
originally  contrived  and  proposed  to  Phillips  to  join  in  executing. 
Neither  the  prosecutor  nor  the  watchman  did  any  act  to  invite 
or  induce  the  prisoners  to  commit  the  offence.  Norden'a  caset  is, 
in  principle,  very  like  the  present.  Having  been  informed  that 
one  of  the  early  stage-coaches  was  intended  to  be  robbed,  he  put 
some  money  and  a  pistol  in  his  pocket,  and  accompanied  the 
coach  in  a  chaise  with  a  view  to  apprehend  the  robber.  On  the 
attack  being  made  he  gave  the  highwayman  the  money  he  had 
about  him,  and  then  jumped  out  of  the  chaise  with  his  pistol  in 
his  hand  and  secured  him ;  and  it  was  held  to  be  robbery,  for 
that  Norden  had  set  out  with  a  laudable  intention  to  use  his 
endeavours  for  apprehending  the  highwayman,  in  case  he  should 
that  morning  come  to  rob  the  coach,  which,  at  that  time,  was 
uncertain.  There  is  another  case  of  the  like  kind.  A  hopdealer 
was  suspected  of  having  robbed  an  inn  at  Worcester,  the  land- 
lord, with  a  view  to  detect  him,  hung  up  a  great-coat  in  *the  [  •m  J 
yard,  with  a  handkerchief  hanging  partly  out  of  the  pocket,  and 

t  FoBter's  Crown  Law,  128. 
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The  Kivo  the  man,  being  watched,  was  detected  in  the  very  act  of  stealing 
Eooi^ov.  the  handkerchief.  Ou  his  trial  before  Mr.  Baron  Thompson  at 
the  ensuing  Worcester  Assizes,  I  took  the  objection  that  the  land- 
lord had  voluntarily  suffered  the  property  to  be  taken,  and  by  this 
contrivance  had  induced  the  prisoner  to  commit  the  offence,  but 
the  objection  was  overruled  and  the  prisoner  convicted.  There 
is  a  case  in  Fitzherbertf  which  is  precisely  in  point.  The  servant 
of  an  alderman  of  London  agreed  with  strangers  to  steal  his 
master's  plate,  and  procured  a  false  key  of  the  place  where  the 
plate  was  kept  in  the  house ;  but  the  servant  afterwards  revealed 
the  design  to  his  master,  who,  on  the  appointed  night,  had  men 
ready  to  apprehend  them;  the  strangers  afterwards  came  and 
entered  into  the  said  place  with  intent  to  steal  the  plate  and  were 
taken,  and  being  tried  for  the  burglary  they  were  found  guilty 
and  executed. 

The  Judges  were  unanimously  of  opinion  that  the  prisoners 
were  not  guilty  of  the  burglary,  inasmuch  as  the  centre  building, 
which  they  had  entered  and  robbed,  being  a  place  for  canying  on 
a  variety  of  trades,  and  having  no  internal  communication  with 
the  adjoining  houses,  could  not  be  considered  as  part  of  any 
dwelling-house ;  I  but  a  majority  held  that  the  prisoners  were 
guilty  of  the  larceny ;  for  that  although  Mathew  Boulton  had 
permitted  or  suffered  the  meditated  offence  to  be  committed,  he 
had  not  done  any  thing  originally  to  induce  it ;  that  his  object 
being  to  detect  the  prisoners,  he  only  gave  them  a  greater 
facility  to  commit  the  larceny  than'  they  otherwise  might  have 
had ;  and  that  this  could  no  more  be  considered  as  an  assent 
than  if  a  man,  knowing  of  the  intent  of  thieves  to  break  into  his 
house,  were  not  to  secure  it  with  the  usual  number  of  bolts ;  that 
there  was  no  distinguishing  between  the  degrees  of  facility  a 
thief  might  have  given  to  him ;  that  Boulton  never  meant  that  the 
prisoners  should  take  away  his  property ;  that  the  design  origin- 
ated with  the  prisoners ;  and  that  all  Boulton  did  was  to  prevent 
their  design  being  carried  into  undetected  execution;   which 

t  Fitz.  Juetioe,  p.  31,  b. ;  Cromp.      of  breaking  into,  &c,  and  stealing. 
Edit.  pi.  10.  are  now  deBned  by  24  &  25  Tiet 

X  The  oonditiona  as  to  the  crime      c.  96,  as.  53,  55. — B.  C. 
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dififered  *the  case  greatly  from  what  it  might  have  been  if  he  had  The  King 

employed  his  servant  to  suggest  the  perpetration  of  the  offence  £ogimton. 

originaUy  to  the  prisoners.!  [  *^3  ] 

The  prisoners  were  therefore  pardoned,  on  condition  of  being 
transported  for  seven  years. 


C.  p.  MICHAELMAS  TERM. 


HUNTLEY  V.   LUSCOMBE.  isoi. 

(2  Bob.  &  P.  630—540.)  ^ov^9. 

Service  of  a  demand  of  a  copy  of  the  commitment  on  Hhe  turnkey  of  a        [  630  ] 
prison  is  not  su£Scient  to  support  an  action  against  the  gaoler  for  the 
penalty  incurred  by  him  under  the  Habeas  Corpus  Act,  for  not  deliver- 
ing the  copy  to  the  prisoner  within  due  time  after  the  demand  made,  if 
the  gaoler  himself  were  in  the  prison. 

This  was  an  action  on  the  case  against  the  defendant  as 
keeper  of  the  gaol  at  Portsmouth  for  not  delivering  to  the  plain- 
tiff, who  stood  committed  and  detained  in  his  custody,  *'  under 
and  by  virtue  of  a  certain  warrant  or  certain  warrants  of 
commitment  and  detainer  for  a  certain  supposed  criminal 
matter  not  being  felony  or  treason,"  a  true  copy  of  the  warrant 
of  commitment. 

The  cause  was  tried  before  Thompson,  Baron,  at  the  last 
Spring  Assizes  at  Winchester,  when  it  appeared  that  the  defen- 
dant was  in  custody  under  a  warrant  of  commitment,  granted  by 
two  justices  in  consequence  of  a  return  of  nulla  bona  to  a  previous 
warrant  of  distress  to  levy  a  penalty  of  201.  recovered  against  the 
plaintiff  for  an  offence  against  the  excise  laws.  The  warrant  of 
commitment  authorized  the  officers  to  whom  it  was  directed  '*  to 
take  and  arrest  the  body  of  the  said  H.  Huntley  (the  plaintiff), 

t  Mr.  Justice  Lawbence  doubted  the  presence  of  that  servant :  and 

whether  it  could  be  said  to  be  done  that  by  his  assistance  they  should 

invito  dominOy  when  the  owner  had  take  the  goods,   so  as  to  make  a 

directed  his  servant  to  carry  on  the  complete  felony ;  though  he  did  not 

businees,     and     meant     that    the  mean  that  they  should  carry  them 

prisoners  should  be  encouraged  by  away.    2  East's  C.  L.  668. 
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HuKTLBT  and  forthwith  to  carry  the  same  to  the  gaol  or  prison  of  and  for 
LueooMBs.  ^^^  borough  or  place  where  they  should  take  and  arrest  the  same, 
and  the  same  together  with  a  duplicate  of  the  warrant  there  to 
deliver  into  the  custody  of  the  gaoler  or  keeper  of  the  said  gaol 
or  prison  of  and  for  the  said  borough  or  place,  there  to  remain  in 
safe  custody  until  she  should  satisfy  and  pay  the  sum  of  202.  by 
the  said  justices  adjudged  against  her  on  an  information  exhibited 
against  her  by  J.  P.  as  well  on  behalf  of  His  Majesty  as  of  himself 
for  a  certain  offence  committed  by  the  said  H.  Huntley  against  the 
laws  and  statutes  of  excise,  whereof  she  stood  convicted."  At  the 
trial  it  was  proved  that  one  of  the  persons  then  in  confinement  in 
the  prison,  on  the  part  of  the  plaintiff,  served  the  turnkey  on  the 
25th  of  November  with  a  notice  directed  to  the  defendant  of  a 
demand  of  a  copy  of  the  warrant,  and  that  on  the  27th  the 
turnkey  delivered  to  the  plaintiff  a  copy  of  the  warrant  indorsed 
by  the  defendant ;  whereas  by  the  81  Car.  II.  c.  2,  s.  5,  such  copy 
is  required  to  be  delivered  within  six  hours  after  the  demand. 
The  defendant  was  resident  in  a  house,  the  door  of  which  opened 
into  the  prison  yard. 
[  531  ]  It  was  objected  on  behalf  of  the  defendant,  in  the  early  part 

of  the  trial,  that  the  notice  of  a  demand  of  a  copy  having  only 
been  served  on  the  turnkey,  there  was  no  evidence  as  to  the  time 
at  which  it  came  to  the  defendant's  hands.  The  learned  Judge 
overruled  the  objection,  but  said  he  would  reserve  it  for  the 
defendant's  counsel,  in  case  they  should  be  inclined  to  move  the 
point.  Afterwards  it  was  objected  that  the  commitment  under 
which  the  plaintiff  had  been  detained  being  only  for  the  non-pay- 
ment of  a  penalty,  was  to  be  considered  as  a  commitment  in 
execution  in  a  civil  matter,  in  which  case  the  81  Car.  II.  c.  2, 
8.  5,  upon  which  the  action  was  founded  would  not  apply.  Upon 
this  point  the  learned  Judge  nonsuited  the  plaintiff,  with  liberty 
to  move  that  the  nonsuit  might  be  set  aside,  if  this  Court  should 
be  of  a  different  opinion. 

Accordingly  a  rule  nisi  for  that  purpose  having  been  obtained 
in  the  course  of  last  Easter  Term, 

LenSf  Serjt.  shewed  cause  in  Trinity  Term  last : 
Two  objections  arise  in  this  case,  first,  that  the  offence  for 
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which  the  plamtiff  was  committed  was  not  a  criminal  or  sup-  Huntlet 
posed  criminal  matter ;  and  secondly,  that  she  was  committed  in  luscombx. 
execution.    ♦    ♦    * 

[Shepherd,  Serjt.  having  been  then  heard  in  support  of  the 
rule,] 

The  CoxTBT  desired  the  case  might  stand  over  until  this  Term,       [  534  ] 
saying  it  was  of  great  importance,  and  they  should  probably 
consult  the  other  Judges  upon  the  point. 

Early  in  this  Term  Lord  Alvamlet,  Gh.  J.  observed  that  the 
1st  objection  taken  at  the  trial,  which  appeared  upon  the  learned 
Judge's  report,  had  not  been  spoken  to  at  all,  and  desired  there 
might  be  a  further  argument  of  the  case  upon  that  point. 

Accordingly  on  this  day  WiUiainSy  Serjt.  on  the  part  of  the 
defendant  contended,  that  as  this  was  an  action  to  recover  a 
penalty,  the  plaintiff  should  be  strictly  held  to  shew  that  the 
defendant  had  committed  the  offence  on  which  the  penalty 
attached ;  that  as  the  notice  of  a  demand  was  only  served  on 
the  turnkey,  it  did  not  appear  that  it  ever  came  to  the  hands  of 
the  defendant,  and  that  it  clearly  appeared  from  the  conduct  of 
the  defendant  that  he  had  no  intention  to  withhold  a  copy  of  the 
warrant,  since  he  actually  delivered  one  the  next  day  but  one 
after  the  demand  made. 

Best,  Serjt.  contrh,  insisted  that  the  Habeas  Corpus  Act  was 
not  to  be  considered  as  a  penal  statute,  but  on  the  contrary  a 
highly  remedial  law  ;  that  the  provision  in  question  was  framed 
in  a  different  manner  from  all  penal  provisions  whatsoever,  in- 
asmuch as  the  Legislature  in  case  of  the  death  of  the  offending 
party  had  given  a  right  of  action  against  his  executors  and 
administrators;  that  the  title  of  the  statute  demonstrated  the 
intention  of  the  Legislature  to  make  it  a  remedial  law,  it  being 
entitled  **  An  Act  for  the  better  securing  the  liberty  of  the  sub- 
ject, and  for  prevention  of  imprisonments  beyond  the  seas ; " 
and  that  it  therefore  required  the  most  liberal  construction.  He 
cited  the  words  of  the  5th  section  of  the  Act,  ''  that  if  any  officer 
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HusTLEY  or  officers,  his  or  their  under-officer  or  officers,  onder-keeper  or 
i.uscoMBE.  under-keepers,  or  deputy,  shall  neglect  or  refuse  to  make  the 
returns  aforesaid  (viz.  the  returns  to  writs  of  habeas  corpus),  or 
to  bring  the  body  or  bodies  of  the  prisoner  or  prisoners,  accord- 
ing to  the  command  of  the  said  writ,  within  the  times  aforesaid, 
or  upon  demand  made  by  the  prisoner  or  person  in  his  behalf, 
shall  refuse  to  deliver,  or  within  the  space  of  six  hours  after 
demand  shall  not  deliver  to  the  person  so  demanding  a  true  copy 
of  the  warrant  or  warrants  of  commitment  and  detainer  of  such 
[  •635  ]  prisoner,  which  he  and  they  are  *hereby  required  to  deliver  ac- 
cordingly, all  and  every  the  head  gaolers  and  keepers  of  such 
prisons  and  such  other  person  in  whose  custody  the  prisoner 
shall  be  detained,  shall  for  the  first  offence  forfeit  to  the  prisoner 
or  party  grieved  the  sum  of  lOOZ.,  and  for  the  2nd  offence  the 
sum  of  2002.,  and  shall  and  is  hereby  made  incapable  to  hold  or 
execute  his  said  office ;  the  said  penalties  to  be  recovered  by  the 
party  grieved,  his  executors  or  administrators,  against  such 
offender,  his  executors  or  administrators."  He  then  argued  that 
it  appeared  clearly  from  these  words  to  have  been  the  intention 
of  the  Legislature  that  in  case  of  default  by  any  of  the  inferior 
officers,  the  head  gaoler  should  be  responsible,  and  that  this 
agreed  with  the  general  principle  of  law  respondeat  superior; 
that  the  same  intention  further  appeared  from  comparing  the 
above  section  of  the  Act  with  the  2nd  section,  which  directs 
'*  that  whensoever  any  person  or  persons  shall  bring  any  habeas 
corpus  directed  unto  any  sheriff  or  sheriff's  gaoler,  minister,  or 
other  person  whatsoever,  for  any  person  in  his  or  their  custody, 
and  the  said  writ  shall  be  served  on  the  said  officer,  or  left  at  the 
gaol,  that  the  said  officer  or  officers,  his  or  their  under-officers, 
under-keepers  or  deputies,  shall  within  three  days  make  return 
of  such  writ  and  bring  up  the  body ;  "  for  that  if  the  gaoler  was 
subjected  to  penalties  for  neglecting  to  obey  a  writ  of  habeas 
corpus  left  at  the  gaol,  the  probable  intention  of  the  Legislature 
was  that  he  should  also  be  hable  for  neglecting  to  give  a  copy  of 
the  warrant  within  six  hours  after  demand  made  upon  the  turn* 
key ;  and  that  if  this  construction  were  not  to  prevail,  the  pro* 
visions  might  be  defeated  by  the  principal  keeping  out  of  the 
way. 
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I  assent  to  the  argument  which  has  been  advanced  in  favour  Luscomde. 
of  the  plaintiff,  so  far  as  it  goes  to  state  that  the  Habeas  Corpus 
Act  is  a  remedial  law ;  and  that  the  Judges  of  every  court  are 
bound  to  enforce  its  provisions  according  to  their  spirit,  in  such 
a  manner  as  most  effectually  to  relieve  the  subject  from  illegal 
imprisonment.  But  though  it  be  a  remedial  law  so  far  as  it 
respects  those  persons  for  whose  protection  it  was  framed,  it  is 
grievous  in  its  penalties  with  respect  to  those  persons  who 
neglect  the  duties  thereby  imposed  upon  them.  It  is  remedial 
quocul  some  persons,  but  it  is  penal  qtioad  others.  It  becomes 
incumbent  upon  the  Court  therefore  to  take  care  that  those  who 
claim  the  benefit  of  this  Act  have  used  due  diligence  on  their  own 
part,  and  that  they  *avail  themselves  of  the  provisions  of  the  Act  [  *oM\  ] 
for  the  real  purpose  of  obtaining  the  rights  intended  to  be 
secured  to  them.  Though  we  are  bound  to  look  with  jealous 
eyes  at  all  those  who  may  be  suspected  of  having  wilfully 
infringed  the  provisions  of  this  Act,  we  must  still  take  care  that 
no  person  makes  use  of  so  remedial  a  law  for  the  purpose  of 
loading  with  penalties  those  who,  if  they  had  had  notice,  would 
not  have  disobeyed  its  directions.  If  a  prisoner  therefore  be 
desirous  of  availing  himself  of  that  part  of  the  statute  which 
inflicts  a  penalty  on  the  gaoler  for  neglecting  to  comply  with  his 
demand  of  a  copy  of  his  warrant  of  commitment,  he  must  so 
conduct  himself  that  there  may  be  no  reason  to  suspect  that  the 
object  of  his  demand  was  not  a  copy  of  the  warrant,  but  an  op- 
portunity to  bring  an  action.  The  question  then  in  this  case  is, 
on  whom  ought  the  service  of  the  demand  to  have  been  made  ? 
I  admit  that  it  is  sufficient  if  the  service  be  made  upon  the 
person  who  has  the  custody  of  the  prisoner ;  and  that  if  the 
principal  be  not  present  and  accessible  to  the  prisoner,  that 
service  on  the  deputy  who  at  that  time  has  the  custody  of  the 
prisoner  will  make  the  principal  answerable.  But  in  construing 
the  words,  "oflBcer  or  oflScers,  his  or  their  under-oflBcer  or 
under-oflScers,  under-keeper  or  under-keepers,  or  deputy,"  may 
we  not  understand  them  to  relate  to  the  principal  in  the  first 
place,  and  if  he  be  not  present  then  to  any  other  person  who  in 
his  absence  shall  have  the  custody  of  the  gaol  ?    Can  we  suppose 
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HuNTLST  that  they  were  intended  to  extend  to  every  porter  at  the  gates  of 
LuscoMBE.  the  prison  ?  Or  can  we  say  that  a  turnkey  is  an  under-keeper 
within  the  true  meaning  of  the  expressions ;  it  being  stated  that 
the  gaoler  was  at  that  time  in  the  gaol,  and  therefore  accessible 
to  all  the  prisoners  ?  The  case  then  stands  thus.  A  prisoner 
about  six  o'clock  in  the  evening  puts  into  the  hands  of  an 
ignorant  turnkey  notice  of  a  demand  of  a  copy  of  the  warrant, 
directed  to  the  gaoler ;  the  turnkey  is  not  called  as  a  witness ;  it 
does  not  appear  that  the  nature  or  exigency  of  the  demand  was 
explained  to  him,  possibly  he  could  not  read,  and  if  he  could,  the 
notice  does  not  express  the  exigency  of  the  demand,  and  the 
turnkey  was  not  at  the  time  the  keeper,  the  under-keeper,  or  the 
deputy,  since  the  principal  was  amenable  to  the  notice.  But  was 
the  notice  put  into  the  hands  of  the  turnkey  for  the  purpose  of 
obtaining  that  which  was  the  object  of  the  demand?  It  does  not 
appear  ostensible  that  the  plaintiff  made  any  inquiry,  or  took 
any  pains  that  the  notice  should  come  to  the  hands  of  the 
[  *537  ]  defendant ;  yet  there  was  a  *door  to  the  defendant's  house  which 
opened  into  the  yard  of  the  prison,  and  if  it  had  been  intended 
by  the  plaintiff  that  the  demand  should  be  hterally  complied 
with  by  a  delivery  of  a  copy  of  the  warrant  by  12  o'clock  at 
night,  is  it  to  be  conceived  that  he  would  have  been  so  remiss? 
If  indeed  he  had  been  informed  at  the  door  that  the  defendant 
was  not  accessible,  leaving  a  notice  at  the  door  might  have  been 
sufficient:  for  the  gaoler  is  bound  to  have  some  person  to 
answer  for  him :  but  I  cannot  think  that  this  service  upon  a 
common  turnkey  is  such  a  reasonable  and  proper  service  as  to 
entitle  the  plaintiff  to  maintain  an  action  which  seeks  to  recover 
a  heavy  penalty  denounced  by  the  Legislature  against  persons 
wilfully  neglecting  their  duty,  in  order  to  faciUtate  the  delivery 
of  prisoners  from  illegal  imprisonment.  He  who  seeks  a  remedy 
must  do  his  part :  and  if  it  appear  to  the  C!ourt  that  his  object  is 
not  a  copy  of  the  warrant,  but  an  action ;  or  if  by  his  conduct  he 
has  brought  the  defendant  into  a  situation  in  which  he  would 
not  have  been  placed  had  he  had  reasonable  notice,  I  cannot 
think  that  the  efficacy  of  the  statute  will  be  done  away,  by  hold- 
ing that  the  plaintiff  has  not  entitled  himself  to  maintain  an 
action  for  the  penalty  against  a  person  with  whom  he  has  so 
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dealt.    Without  therefore  entering  into  any  discussion  upon  the     Huntlkt 
former  point,  I  am  of  opinion  that  the  nonsuit  was  right.  Luscombib. 


Ebath,  J. : 

I  entirely  concur  in  opinion  with  my  Lord ;  but  as  this  is  a 
matter  of  consequence,  and  respects  an  Act  which  is  deservedly 
popular,  I  shall  deHver  my  opinion  the  more  at  large.  In  the 
first  place,  therefore,  though  I  admit  that  this  is  a  remedial 
statute,  (and  if  I  know  my  own  heart,  I  should  be  the  last  person 
to  concur  in  any  decision  tending  to  weaken  this  Act,  which  was 
made  to  secure  the  liberty  of  the  subject,)  yet  I  consider  it  as 
penal  with  respect  to  this  defendant.  We  must  therefore  take 
particular  care  that  its  provisions  are  not  perverted  to  purposes 
of  iniquity  and  oppression.  The  governor  of  the  gaol  being 
present,  I  think  it  was  necessary  that  the  plaintiff  or  some  person 
on  his  behalf  should  have  made  a  demand  on  him ;  or  should  at 
least  have  demanded  access  to  him.  It  does  not  appear  but  that 
if  any  person  had  desired  to  see  the  governor,  he  might  have 
done  so.  Instead  of  this  a  notice  is  put  into  the  hands  of  the 
turnkey,  without  any  explanation  of  its  contents ;  the  governor 
being  at  that  time  in  the  gaol.  I  agree  that  the  second  and  fifth 
sections  of  the  Act  must  receive  the  same  interpretation.  The 
reasonable  construction  is,  that  *if  the  governor  be  present  there  f  ^538  ] 
is  then  no  deputy  or  under-keeper  on  whom  the  service  can  be 
made ;  but  if  the  governor  be  not  present  then  the  deputy  may 
be  served ;  and  if  the  deputy  have  no  deputy,  then  in  the  absence 
of  the  deputy  service  may  be  made  on  the  turnkey,  or  may  be 
left  at  the  gaol,  for  it  is  the  duty  of  the  governor  to  leave  some 
person  in  his  place.  The  rule  respondeat  superior  only  applies 
where  the  superior  is  absent.  This  being  the  case,  according  to 
my  apprehension  of  the  second  and  fifth  sections  of  the  Act,  the 
service  of  the  notice  was  not  sufficient.  I  am  therefore  of  opinion 
that  the  action  in  this  case  is  not  maintainable,  especially  as 
there  is  reason  to  believe  that  this  service  of  the  notice  was  only 
intended  as  a  snare  to  entrap  the  defendant. 

BooKE,  J. : 
I  should  be  as  unwilling  as  any  man  to  concur  in  any  thing 
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HuxTLET  injoriouB  to  the  rights  of  the  subject.  The  habeeu  eorput  is  a 
LusGOHBE.  very  wise  and  beneficial  statute:  and  the  Judges  have  always 
been  disposed  to  put  such  a  construction  upon  it  as  will  favour 
the  real  liberty  of  the  subject.  But  we  must  be  careful  that 
those  Acts  which  have  been  made  for  the  benefit  of  the  subject, 
are  not  turned  into  engines  of  oppression :  nor  must  we,  under 
the  idea  of  promoting  general  liberty,  withhold  that  degree  of 
favour  from  individuals  which  is  consistent  with  the  security  of 
the  public.  It  appears  to  me  therefore  that  gaolers  are  entitled 
to  all  the  protection  which  the  law  can  afford  them  consistently 
with  the  liberty  of  the  subject.  By  the  fifth  section  of  the  Act  it 
is  provided,  that  if  any  officer,  his  under-officers,  under-keepers, 
or  deputy,  shall  neglect  or  refuse  to  make  return  to  a  writ  of 
habeas  corpus,  or  bring  up  the  body,  as  directed  by  the  second 
section,  or  upon  demand  made  shall  refuse  or  neglect  to  deliver 
within  six  hours  a  copy  of  the  warrant  of  commitment,  the  head- 
gaolers  and  keepers,  and  such  other  persons  in  whose  custody 
the  prisoner  shall  be  detained,  shall  be  liable  to  a  penalty.  Now 
I  think  the  true  construction  of  this  latter  part  of  the  Act  is,  that 
if  the  gaoler  be  within  the  gaol  and  accessible,  the  demand  must 
be  made  on  him ;  but  if  he  be  not  accessible  it  may  be  made  on 
the  deputy.  At  any  rate,  however,  the  demand  should  have  been 
served  in  such  a  way  that  the  person  to  whom  it  was  delivered 
should  understand  its  nature,  and  some  pains  should  have  been 
taken  that  it  should  come  to  the  hands  of  the  principal.  On  this 
view  of  the  statute,  and  of  the  circumstances  of  this  case,  I  can 
neither  reconcile  it  to  justice  nor  to  a  love  of  liberty  to  hold  that 
[  *539  ]  *the  defendant  in  this  action  is  liable  to  the  penalty.  Such  a 
doctrine  would  be  founded  on  no  principle  but  that  of  oppression. 
In  this  case  I  suspect  that  the  notice  was  delivered  for  the  express 
purpose  of  founding  an  action ;  and  if  it  be  possible  that  the 
provisions  of  the  statute  should  be  so  perverted,  it  is  our  duty  to 
take  care  that  such  a  perversion  should  be  prevented. 

Chambbe,  J. : 

I  entirely  concur  with  the  rest  of  the  Court  in  the  construction 
which  has  been  put  upon  this  statute,  and  I  have  little  to  add  to 
what  has  already  been  said.    There  is  no  doubt  that  this  Act  is 
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to  be  considered  as  a  remedial  Act,  and  indeed  the  most  highly    Huntlbt 
remedial  Act  which  stands  upon  the  statute  book.    But  the  most    luscombb. 
remedial  Act  may  contain  penal  clauses ;  and  if  the  argument 
which  has  been  urged  on  the  part  of  the  plaintiff  were  sound, 
this  Act  would  be  most  oppressive  in  its  consequences ;  since  it 
might  subject  a  person  to  heavy  penalties,  and  perhaps  to  an 
incapacity  to  hold  his  office,  though  he  might  be  as  innocent  as 
any  man  living.     It  is  true  that  the  disabihty  to  hold  the  office 
is  not  incurred  upon  the  first  conviction  ;  but  the  first  conviction 
is  one  step  towards  it,  and  if  a  person  may  innocently  become 
liable  to  a  first  conviction,  he  may  in  the  same  manner  become 
liable  to  a  second.     This  statute  therefore  is  highly  penal  in 
these  "respects.    At  the  same  time  we  must  not  fritter  away  the 
salutary  provisions  of  the  Act  by  too  liberal  a  construction.    The 
words  of  the  statute  **  officer  or  officers,  his  or  their  under-officer 
or  under-officers,   under-keeper  or  under-keepers,  or  deputy," 
are  all  descriptive  of  the  persons  having  the  actual  custody  of 
the  prisoner  at  the  time,  and  if  there  were  any  doubt  upon  this 
point,  I  think  that  the  conclusion  of  the  clause  which  subjects 
' '  the  head-gaolers  and  keepers  of  such  prisons,  and  such  other 
person  in  whose  custody  the  prisoner  shall  be  detained,"  to  the 
penalties,  would  operate  strongly  to  explain  that  doubt.     What- 
ever the  views  of  the  plaintiff  may  have  been  in  bringing  this 
action,  she  has  certainly  not  proved  her  case  as  satisfactorily 
as  she  might  have  done ;  she  has  been  remiss  in  not  calling  the 
turnkey  to  shew  at  what  "^time  the  notice  came  to  the  hands  of      [  •540  ] 
the  defendant.     Service  on  a  turnkey  may  be  good  for  many 
purposes,  but  we  must  look  to  the  nature  of  the  present  demand 
in  order  to  decide  whether  it  be  good  or  not  in  this  particular 
case.    It  is  the  duty  of  a  turnkey  to  take  care  of  the  door ;  could 
he  therefore  have  complied  with  this  demand?    If  then  the 
demand  never  came  to  the  hands  of  the  principal,  where  is  the 
justice  and  where  is  the  advantage  to  the  public  in  subjecting 
him  to  the  penalty  for  non-compliance  with  the  demand  ?    Upon 
the  whole,  I  am  perfectly  satisfied  with  the  construction  which 
has  been  put  upon  this  Act  of  Parliament. 

Evie  discharged. 

R.B. — VOL.  V.  z  z 
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1801.         DOWSE   Gbmt.   Demandant,    LLOYD  Tbkakt,   and 
—  '  EEEVE  Vouchee. 

I  578  ]  (2  Bob.  &  P.  678—581.) 

Writ  of  entry  and  subsequent  piooeedings  in  a  reoorery  amended  bj 
inserting  tbA  words  **  all  and  all  manner  of  tithes  whatsoever,  yearlj 
arising,  &c.  from  and  out  of  the  said  premises/*  on  an  i^darit  setting 
out  the  vouchee's  title  to  the  tithes,  and  stating  his  intention  to  have 
passed  all  his  interest  in  the  premises ;  the  word  **  hereditaments  "  being 
contained  in  the  deed  to  lead  the  uses. 

Batley,  Serjt.  moved  on  the  part  of  the  vouchee,  to  amend 
the  writ  of  entry  and  subsequent  proceedings  in  a  recovery 
suffered  in  Michaehnas  Term,  89  Geo.  III.  by  inserting  the 
[  *579 1  words  ''  and  all  and  all  manner  of  tithes  whatsoever  ^arising 
growing  or  renewing  from  and  out  of  the  said  premises."  It 
appeared  by  the  affidavit  of  the  demandant  that  the  grandfather 
of  the  vouchee  by  his  will,  dated  the  14th  of  October,  1785, 
gave  and  devised  all  and  every  his  freehold  manors,  messuages, 
farms,  lands,  tenements,  and  hereditaments,  situate  in  the 
counties  of  Suffolk,  Kent,  Berks,  or  elsewhere  within  the  kingdom 
of  Great  Britain,  thereinbefore  undevised,  to  the  use  of  his 
grandson  J.  P.  Beeve  and  the  heirs  of  his  body ;  that  the  said 
J.  P.  Beeve  by  bargain  and  sale,  dated  the  26th  day  of  November, 
1798,  for  the  purpose  of  making  a  tenant  to  the  pradpe^ 
conveyed  to  J.  Lloyd  all  that  farm  called  Greyberry's  Farm, 
with  the  several  closes,  pieces,  and  parcels  of  arable,  meadow, 
pasture,  and  wood  land  thereto  belonging,  containing,  &c.  situate 
in  the  parish  of  Eton  Bridge,  in  the  county  of  Kent,  and  all 
other  the  manors,  messuages,  lands,  tenements,  and  heredita- 
ments of  him  the  said  J.  P.  Beeve,  and  which  were  theretofore 
the  estate  and  inheritance  of  J.  Plumsted,  late  of  <bc.  situate 
in  the  several  parishes  thereinbefore  mentioned,  together  with 
aU  rights,  privileges,  advantages,  hereditaments,  and  appur- 
tenances belonging  or  appertaining  or  to  or  with  the  same  then 
or  at  any  time  theretofore  held,  used,  occupied,  possessed, 
or  enjoyed,  or  accepted,  reputed,  deemed,  taken,  or  known  as 
part,  parcel,  or  member  thereof,  or  as  belonging  thereunto 
respectively ;  and  all  the  estate,  right,  title,  interest,  use,  trust. 
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possession,  property,  claim,  and  demand  whatsoeTer  of  him  the  dowsb 
said  J.  P.  Beeve,  of,  in,  to,  or  out  of  the  premises,  to  hold  to  the  rekvs. 
said  J.  Lloyd,  his  heirs  and  assigns,  for  the  purpose  of  enabling 
him  to  suffer  a  recovery  to  enure  to  the  use  of  the  said  J.  P. 
Beeve,  his  heirs  and  assigns ;  that  a  recovery  was  accordingly 
suffered  of  lands  in  Eton  Bridge,  but  that  in  the  said  recovery 
no  mention  was  made  of  tithes,  the  demandant,  who  was 
concerned  as  attorney  for  J.  P.  Beeve  the  vouchee,  not  being 
apprised  that  the  said  J.  P.  Beeve  was  entitled  to  the  tithes 
of  the  estate,  but  that  he  had  since  discovered  that  J.  Plumsted 
was  seised  of  the  tithes  of  the  estate,  and  that  the  same  passed 
by  his  will  to  the  said  J.  P.  Beeve  the  vouchee^  The  affidavit 
further  stated  that  it  was  the  intention  of  the  said  J.  P.  Beeve 
and  of  the  demandant,  that  the  said  bargain  and  sale  and 
recovery  should  comprise  all  the  estate  and  interest  of  the  said 
J.  P.  Beeve,  in  the  parish  of  Eton  *Bridge,  which  had  passed  to  [  •580  ] 
him  by  the  will  of  the  said  J.  Plumsted  the  testator. 

Bayley,  Serjt.  relied  on  a  case  of  Milbanke  v.  JoUiffe,  decided 
in  the  Court  of  Pleas  at  Durham,  23rd  July,  1772,  with  the 
concurrence  of  the  late  Mr.  Justice  Gould  and  Mr.  Justice 
WiLLES,  who  were  consulted  upon  it. 

The  CouBT,  after  some  hesitation  on  the  part  of  Lord  Alvamlbt,       [  581  ] 
Gh.  J.  allowed  the  amendment. 


Note. — Though  the  proceedings  in  question  in  this  case  are 
obsolete,  the  principle  is  still  applicable  to  a  disentailing  assurance 
under  the  modem  system.  It  is  not,  however,  intended  to  retain 
in  the  Bevised  Beports  all  the  cases  of  the  kind  which  appear  in 
the  Common  Pleas  Beports  of  this  period.  They  will  be  found 
collected  in  Saunders'  Beports,  94  a,  and  are  referred  to  generally 
in  the  important  case  of  HaUrDare  v.  HcM-Dare  (C.  A.  1885) 
81  Ch.  D.  251 ;  55  L.  J.  Ch.  154 ;  54  L.  T.  120,  which  estab- 
lished  the  principle  that  the  Court  of  Chancery  had  jurisdiction 
notwithstanding  sec.  47  of  the  Fines  &  Becoveries  Act  (8  &  4 
W.  lY.  c.  74),  to  rectify  a  deed  enrolled  as  a  disentailing 
assurance  under  the  Act. — ^B.  C. 
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EXCH.   MICHAELMAS    TERM. 
1800.  DAVIS  V.   WITTS. 

^^'^^*  (Forrest's  Exch.  Bep.  14-18.) 

r  ^4  1  A  pew  in  the  aisle  of  a  cliurcli  may  be  prescribed  for  as  appurtenant  to 

a  house  out  of  the  parish.     Qu,  as  to  a  pew  in  the  body  of  the  church  ? 

This  was  an  action  on  the  case,  for  disturbing  the  plaintiff  in 
his  pew.  The  declaration  consisted  of  several  counts :  the  first 
stated,  that  the  plaintiff  was  possessed  of  a  house  in  the  parish 
of  Hawkesbury,  in  the  county  of  Glo'ster,  and  by  reason  thereof, 
''  was  entitled  to  a  pew  on  the  south  side,  and  adjoining  to  the 
middle  aisle  of  and  in  a  certain  chapel  of  ease,  situate  at  Tresham, 
in  the  said  parish  of  Hawkesbury."  The  second  count  stated 
the  house  to  be  in  the  parish  of  Eingswood,  in  the  county  of 
Wilts,  and  the  chapel  in  Tresham,  in  the  parish  of  Hawkesbury. 
There  were  several  more  counts,  stating  it  in  different  ways. 

The  cause  was  tried  at  the  last  Glo'ster  assizes,  before  Heath,  J. 
when  it  was  proved,  that  the  plaintiff's  house  was  in  the  parish 
of  Eingswood,  and  the  chapel  in  which  the  pew  was  claimed, 
was  in  Hawkesbury.  That  the  plaintiff,  his  father,  and  grand- 
father had  used  it ;  and  that  they  repaired  it  thirty  years  ago. 
Upon  this  evidence,  a  verdict  was  found  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  it  aside,  and  ent«r  a  non- 
suit, on  the  ground  that  the  plaintiff  could  not  prescribe  for  a 
pew  in  one  parish,  as  attached  to  a  house  situated  in  anotlier. 

Leycester  having  obtained  a  rule  nisi  for  that  purpose,  on 
the  authority  of  Co.  Litt.  121  b,  and  Brabin  v.  Tratam,  Pop.  140, 

Plumer  and  Dauncey  now  shewed  cause  against  it  : 
[  15  ]  It  is  clearly  established,  that  the  plaintiff  had  immemorially 

enjoyed  the  possession  of  the  pew  ;  uniform  enjoyment  is  there- 
fore with  us.  It  is  also  established,  that  the  plaintiff  repaired  ; 
therefore  prescription  is  also  with  us.  The  case  cited  from 
Popham,  and  the  passage  from  Co.  Litt.  are  not  applicable,  as 
they  only  prove  that  a  pew  cannot  be  granted  to  one  and  his 
heirs,  or  in  respect  of  land.     Those  are  cases  where  the  pew  is 
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not  annexed  to  any  house  at  all,  when  the  ordinary  could  Davis 
not  grant  it.  The  question  here  is,  Whether  the  plaintiff  wiTxg. 
can  claim  the  pew  in  respect  of  a  house  close  adjoining  to, 
though  not  in  the  parish  where  the  chapel  is  situated? 
Suppose  the  plaintiff's  house  had  once  been  included  in  the 
parish,  and  that  the  parochial  division  had  been  altered,  would 
not  he  be  entitled  to  a  pew?  Or  suppose  the  plaintiff  had 
endowed  the  chapel,  reserving  a  seat  for  himself ;  in  that  case 
he  would  be  clearly  entitled.  But  granting  this  might  be  an 
objection  as  between  the  plaintiff  and  the  ordinary,  this  is  a 
question  between  the  plaintiff  and  a  wrong  doer,  against  whom 
the  possession  is  a  sufficient  ground  of  action,  and  it  need  not  be 
alleged  that  he  repaired :  1  Gibson's  Codex,  222,  (folio  edition) 
and  Kenrick  v.  Taylor,  1  Wilson,  826.  A  person  inhabiting  one 
parish,  may  prescribe  for  a  pew  in  the  aisle  of  a  church  in 
another  parish ;  Brixton  v.  BatemaUf  1  Siderf.  88  ;  which  case  is 
referred  to  in  Barrow  v.  Keic,  2  Eeble,  842,  where  the  Court 
thought  that  a  prescription  for  a  seat,  by  an  inhabitant  of 
another  parish,  was  ill,  ''  unless  he  prescribed  for  the  aisle,  or 
jyro  sedile,  or  shew  that  *he  used  to  repair ;  but  after  verdict,  these  [  *16  ] 
are  intended,  and  are  necessary  evidence."  Hence  it  appears, 
that  a  seat  in  the  aisle  may  be  prescribed  for  by  an  inhabitant 
of  another  parish,  without  alleging  repairs ;  but  if  he  shews  a 
custom  to  repair,  he  may  prescribe  for  a  seat  in  any  part  of  the 
church  :  here  the  plaintiff  has  alleged  a  custom  to  repair,  which, 
after  verdict,  must  be  taken  to  have  been  proved.  But  it  is  not 
necessary  in  this  case  to  go  so  far,  for  this  pew  must  be 
considered  to  be  in  the  aisle ;  the  words  in  the  declaration  are, 
**  On  the  south  side,  and  adjoining  to  the  middle  aisle." 
Originally  the  aisle  meant  the  wing  of  the  church ;  but  now 
that  is,  in  common  parlance,  called  the  aisle  which  lies  between 
the  enclosed  part  of  the  church  and  the  wing ;  the  place  adjoin- 
ing to  the  middle  aisle,  must  therefore  signify  the  wing. 

Leycester,  in  support  of  the  rule  : 

This  case,  I  admit,  is  to  be  considered  as  if  the  plaintiff  had 
proved  a  custom  to  repair  :  but  I  contend,  that  is  not  sufficient 
to  entitle  a  person  residing  out  of  the  parish,  to  a  pew  in  the 
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Datm       parish  charch.    The  pew  is  described  in  the  declaration,  to  be 

WiTTB.  ''  on  the  south  side,  and  adjoining  to  the  middle  aisle ;  "  and 
therefore  it  cannot  be  said  to  be  in  the  aisle.  The  place  adjoin- 
ing to  the  aisle,  must  be  understood  to  mean  the  body  of 
the  church :  there  is  a  distinction  made  between  the  aisle 
and  the  body  of  the  church ;  the  reason  given  for  which  i6» 
because  it  may  happen  that  an  individual  has  built  the  aisle 
for  his  own  convenience,  but  that  the  body  of  the  church  is 

[  *17  ]  ^reserved  for  the  use  of  the  parishioners :  the  distinction  is 
taken  in  12  Co.  Bep.  105  (Corven's  case),  and  in  Gibson's 
Codex,  221,  2;  therefore  a  person,  not  a  parishioner,  cannot 
be  entitled  to  a  seat  in  the  body  of  the  church.  But  upon 
the  supposition  that  this  pew  is  in  the  aisle,  yet  the  plaintiff 
cannot  set  up  a  prescription  to  it  as  appurtenant  to  a  messuage 
out  of  the  parish.  A  bare  possession  is  not  sufficient,  even 
against  a  wrong-doer ;  the  plamtiff  must  prove  a  right,  either 
by  prescription  or  by  faculty,  and  that  right  must  be  stated  in 
the  declaration  as  appurtenant  to  a  messuage  in  the  parish. 
Stocks  V.  Booth,  1  Term  Bep.  428.  t  There  is  no  faculty  attempted 
to  be  set  up  in  this  case ;  therefore  it  rests  entirely  upon  the 
prescription.  The  inhabitants  of  the  parish  are  the  only  persons 
who  have  an  exclusive  right  to  sit  in  the  church.  In  3  Inst.  202, 
it  is  said,  that  ''  albeit  the  freehold  of  the  church  be  in  the 
parson,  yet  if  a  lord  of  a  manor,  or  any  other  that  hath  a  house 
within  the  town  or  parish,  and  that  he  and  all  those  whose  estate 
he  hath  in  the  mansion  of  the  manor,  or  other  house,  hath  had 
a  seat  in  an  aisle  of  the  church  for  him  and  his  family  only,  and 
have  repaired  it  at  his  proper  charges,  it  shall  be  intended  that 
some  of  his  ancestors,  or  of  the  parties  whose  estate  he  hath, 
did  build  and  erect  that  aisle  for  him  and  his  family  only." 
Hence  it  appears,  that  a  prescription  for  a  seat,  even  in  the  aisle 
of  the  church,  must  be  in  respect  of  a  house  within  the  parish. 
The  reason  given  why  a  pew  cannot  be  granted  to  a  man  and 

[  *18  ]  his  heirs  is,  that  the  seat  doth  not  belong  to  the  ^person,  but  to 
the  house ;  for  ''  otherwise,  when  the  person  goes  out  of  the  town, 
to  dwell  in  another  place,  yet  he  shall  retain  the  seat,  which  is 
no  reason  ;  "  Pop.  140,  12  Coke  Bep.  105  :  which  plainly  shews 

t  1  R.  B.  244. 
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that  a  person  dwelling  in  another  parish,  could  not  prescribe  for  Davis 
a  seat.  The  case  of  Buxton  v.  Bateman,  1  Sid.  88,  does  not  decide  wirn. 
the  present;  that  being  a  case  where  a  pew  was  claimed  in 
respect  of  a  hoase  in  the  same  parish.  The  case  of  Barrow  v. 
Keenty  is  very  inaccurately  reported  in  2  Keble :  in  1  Sid.  S61, 
the  same  case  seems  to  be  more  correctly  stated ;  where  it  is  said, 
''  perhaps  one  may  have  a  prescription  for  a  seat  in  the  aisle." 
In  Bum's  Eccles.  Law,  tit.  Church,  it  is  said,  That  the  ordinary 
cannot  give  a  faculty  to  a  person  not  residing  in  the  parish :  a 
fortiori  therefore  such  a  person  cannot  prescribe. 

As  it  did  not  appear  from  the  Judges'  report,  Whether  the  pew 
was  in  the  aisle,  or  in  the  body  of  the  church  ?  the  Court  directed 
that  fact  to  be  ascertained ;  and,  on  a  subsequent  day,  the  pew 
appearing  to  be  situated  in  the  aisle. 

The  Court  discharged  the  rule. 


THE  KING  V.   CALDWELL  and  Others. 

(Forrest's  Exoh.  Eep.  67— 61.>  1801. 

Feh,Z. 
The  stat.  4  Ann.  c.  16,  s.  4,  giving  power  to  plead  several  matters         

does  not  extend  to  actions  at  the  suit  of  the  King.t  r  67  1 

A  SCIRE  FACIAS  was  brought  against  the  defendants,  on  their 
bond  to  the  King.  Manley  obtained  a  rule  to  shew  cause  why 
the  defendant  should  not  be  at  liberty  to  plead  several  matters ; 
viz.  non  estfactuniy  and  performance  of  the  condition,  pursuant 
to  the  statute  4  Ann.  c.  16,  s.  4. 

This  application  was  made  on  the  authority  of  the  case  of 
The  Attorney-Oeneral  V.  Shaw,  Bunbury,  96;  and  The  King  y. 
The  Archbishop  of  York,  Barnes,  858. 

Plvmer  now  shewed  cause : 

The  question  is.  Whether  the  clause  of  the  Act,  giving  liberty 
to  plead  double,  extends  to  actions  at  the  suit  of  the  Crown  ? 
In  the  case  cited  from  Barnes,  it  is  said  *that,  by  the  24th  sect,  t       I  ^^^  i 

t  Having  regard  to  the  fact  that  having  established  a  rule  of  existing 

the  rules  of  pleading  in  the  Rules  of  practice.    See  ^  v.  Charluworth,  1 

the  Supreme  Court  under  the  Judi-  B.  &  S.  460;  31  L.  J.  M.  0.  25;  6 

cature  Acts  do  not  affect  the  Grown,  L.  T.  150. — R  0. 

it  seems  useful  to  retain  this  case  as  %  That  section  enacts,  *'  That  from 
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Thk  King 

r. 
Caldwbll. 


[•6»1 


of  the  Act,  a  defendant  may  plead  double,  where  the  delbt  is 
immediately  owing  to  the  King :  but  it  appears  that  the  point 
before  the  Court  in  that  case,  was  not  on  a  debt  to  the  King, 

.but.  Whether  a   double    plea    might   be  pleaded    to  a   quare 
impedit?  consequently  there  was  no  decision  upon  this  point; 

.  and  those  words  were  probably  added  by  the  reporter. 

With  the  exception  therefore  of  the  case  in  Bunbury,  there  has 
not  been  a  single  instance  of  any  defendant  pleading  double,  in  a 
proceeding  instituted  on  the  behalf  of  the  Crown ;  and  even  in 
that  case  the  reporter  puts  a  query,  expressing  a  doubt  in  his 
own  mind.  There  is  a  case  in  Hard.  189,  where  the  defendants 
pleaded  double  to  an  action  by  the  Crown ;  but  that  was  by  con- 
sent of  the  Attorney-General,  Before  the  statute,  no  person  could 
plead  double ;  and  the  4th  section  only  speaks  of  plaintiff  and  de- 
fendant :  the  King  therefore  not  being  expressly  mentioned,  is  not 
to  be  bound  by  it.  Then  does  the  24th  section  give  this  power  ? 
The  question  was  very  much  argued,  and  solemnly  decided 
in  the  negative,  in  the  case  of  *The  Attorney-General  v.  Allgoody 
Parker  1  ;  that  case  underwent  a  very  minute  investigation  :  it 
arose  out  of  an  information  of  intrusion,  which  is  a  civil  suit. 
It  appears  from  Lord  Chief  Baron  Parker's  words  in  this  case, 
that  his  opinion  was.  That  the  24th  section  does  not  apply  to  the 
power  of  pleading  double  to  suits  by  the  Crown,  but  is  only 
meant  to  extend  the  provisions  of  jeofails  to  such  actions.  The 
reporter  refers  to  the  case  of  The  King  v.  Hnggins,  Com. 
Bep.  422 ;  to  which  the  answer  given  is,  that  the  case  is  mis- 
reported  ;  that  case  therefore  is  not  to  be  relied  upon.  He  then 
notices  Tlie  Attorney-General  v.  Snow.  The  King  v.  Phillips,  in 
the  year  1746,  was  a  motion  to  plead  double  to  a  scire  facias^ 
exactly  similar  to  this  ;  and  after  several  hearings  and  adjourn- 
ments, the  order  for  pleading  double  was  discharged.!      Since 


and  after  the  first  day  of  Trinity 
Term,  this  Act,  and  all  the  statutes 
of  joe/ailst  shall  extend  to  all  suits 
in  any  of  her  Majesty's  courts  of 
record  at  Westminster,  for  recovery 
of  any  debt  immediately  owing,  or 
any  revenue  belongingto  her  Majesty, 
her  heirs  or  successors;   and  shall 


also  extend  to  all  courts  of  reoord  in 
the  counties  palatine  of  Lancaster, 
Chester,  and  Durham,  and  the  prin- 
cipality of  Wales;  and  to  all  other 
courts  of  record  within  this  kingdomu" 
t  Vide  Order  Book  of  the  Ex- 
cheq.  Uil.  Term,  20  Oeo.  11.  No.  30. 
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■\rhich,  there  is  not  a  single  instance  of  an  attempt  being  made    Thb  Eimq 
by  a  defendant  to  plead  double  to  a  suit  by  the  Crown.  Caldwell. 

But  admitting  that  the  defendant  might  plead  double  to  an 
action  at  the  suit  of  the  Grown,  yet  he  cannot  plead  non  est 
factum  ;  for  this  bond  is  a  matter  of  record,  and  the  defendant 
cannot  deny  the  making  of  a  record : 

Manley,  in  support  of  the  rule  : 

It  is  often  v^ry  necessary  for  the  justice  of  the  case,  that  the 
defendant  should  be  at  liberty  to  plead  double ;  and  that 
necessity  exists  equally  in  actions  brought  by  the  *Crown,  as  in  [  *^  1 
those  between  subject  and  subject.  The  words  of  the  Act  must 
be  taken  to  extend  to  suits  by  the  Crown ;  for  in  sect.  24,  it 
is  said,  *'  This  Act  and  all  the  statutes  ot  jeofails,  shall  extend  to 
all  suits  for  the  recovery  of  debts  immediately  owing,  or  any 
revenue  belonging  to  the  Crown."  The  case  in  Bunbury  was 
subsequent  to  the  determination  in  Parker  ;  and  in  Barnes  it  is 
taken  for  clear,  that  upon  a  debt  immediately  due  to  the  Crown, 
the  party  is  at  liberty  to  plead  double. 

The  case  of  The  King  v.  Huggins,  Com.  Rep.  422,  is  precisely 
in  point ;  and  there  is  no  ground  to  say  that  it  is  misreported, 
as  it  is  in  a  book  of  unquestionable  authority,  under  the  hand 
of  the  Chief  Baron  of  this  Court.  It  is  true,  the  case  in  Parker 
is  to  the  contrary ;  but  that  case  was  decided  not  exactly  upon 
this  point,  and  without  reference  being  made  to  any  of  the  other 
cases.  By  ,the  words  of  the  statute,  **  This  Act  and  all  the 
statutes  of  jeofails,''  &c.  it  must  be  understood  that  all  such 
clauses  are  intended  as  are  of  the  same  nature  with  Jeq/atb. 
The  two  pleas  are  perfectly  fair  to  be  pleaded  together,  as  there  is 
an  objection  to  this  bond  as  not  being  a  bond  against  these 
defendants;  and  it  is  by  no  means  derogatory  to  the  royal 
prerogative,  that  the  validity  of  the  bond  should  be  disputed. 

Macdonald,  iChief  Baron : 

The  only  question  is.  Whether  the  law  upon  this  point  has 
been  completely  settled,  or  not  ?    That  that  is  so,  is  proved  *to        [  •si  ] 
demonstration.    In  the  year  1743,  and  again  in  the  year  1746, 
it  was  decided,  after  repeated  consideration  of  the  Court,  upon 
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ths  kiho  the  gronnd  that  the  clauses  of  this  Act  respecting  jeo/aiU  only, 
Caldwell,  are  applicable  to  suits  by  the  Grown,  and  not  those  giving 
defendants  power  to  plead  double.  In  the  case  in  Bunbuiy,  no 
order  was  made ;  and  the  bar  seems  to  have  been  dissatisfied  with 
the  decision  of  the  Court.  The  case  in  Barnes  is  not  decisive  of 
this  point :  the  case  in  Gomyns  is  misreported  :  then  there  are 
two  consecutive  determinations  against  the  application,  and  no 
contradiction.    We  are  therefore  bound  to  refuse  this  rule. 

HoTHAM  and  Thompson,  Barons,  of  the  same  opinion. 

Gbahah,  Baron : 

This  point  is  perfectly  at  rest :  the  case  in  Parker  has  decided 
it,  and  that  decision  is  confirmed  by  the  case  of  The  King 
V.  PhiUips.  If  this  bond  be  irregular,  or  if  there  be  any  objection 
to  it,  the  party  has  a  remedy  by  an  application  to  the  Court. 

Rule  diseharged. 


EXCH.  TRINITY    TERM. 
1801.  THE  KING  V.  DE  LA  MOTTE,   a  Lunatic. 

*^^y^'  (Forrest's  Exoh.  Bep.  162—163.) 

r  «^g2  1  ^  equity  of  redemption  may  be  taken  under  an  extent. 

Plumes,  on  behalf  of  the  Crown,  applied  to  the  Court  to  direct 

the  sale  of  an  estate  belonging  to  a  lunatic,  which  had  been 

taken  under  an  extent,  but  which  was  subject  to  a  mortgage.    A 

[  'les  ]      question  *arose.  Whether  an  equity  of  redemption  could  be  taken 

under  an  extent  ? 

Bell,  consented,  on  the  part  of  the  mortgagee  and  com- 
mittees of  the  lunatic,  and  stated.  That  a  judgment  creditor,  who 
had  sued  out  an  elegit,  or  fieri  facias,  might  apply  to  the  Court 
to  redeem  the  mortgage,  and  pay  himself  out  of  the  residue. 

The  GouBT  therefore  directed  the  sale  of  the  estate ;  that  the 
mortgage  be  first  discharged,  and  the  residue  of  the  purchase- 
money  paid  into  Court,  to  answer  the  extent. 
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ESPINASSE'S    REPORTS. 

Note. — In  reprinting  the  following  selection  from  EspinasBe's 
reports,  it  seems  advisable  to  repeat  the  caution  given  by  Lord 
Dbnman,  Ch.  J.  in  SnuUl  v.  Naime  (1849)  13  Q.  B.  (Ad.  &  El. 
N,  S.)  844 : — **  I  am  tempted  (he  says)  to  remark,  for  the  benefit 
of  the  profession,  that  Espinasse's  reports,  in  days  nearer  their 
own  time,  when  their  want  of  accuracy  was  better  known  than  it 
is  now,  were  never  quoted  without  doubt  and  hesitation ;  and  a 
special  reason  was  often  given  as  an  apology  for  citing  that  par- 
ticular case.  Now  they  are  often  cited  as  if  counsel  thought 
them  of  equal  authority  with  Lord  Coke's  reports.'* 

This  caution  has  been  kept  in  mind  in  making  the  selection. 
There  remain,  however,  a  considerable  number  of  cases  where  a 
proposition  of  sound  law,  sometimes  an  elementary  one,  is  fre- 
quently repeated  in  text  books  with  a  citation  of  Espinasse  as 
the  only  or  primary  authority,  so  far  as  appears  by  reported 
decisions.  A  large  proportion  of  the  cases  here  collected  belong 
to  this  category. — ^E.  C. 


K.   B.    (AT    NISI    PRIUS)    EASTER    TERM. 


MOEGAN  V.   SLAXJGHTERt  i793. 

(i  Espinaaae,  8—10. )  Mayjo, 

Covenant  in  a  lease  not  to  assign  or  underlet  without  leave  of  the  r  g  -• 

landlord  in  writing,  is  consistent  with  a  warranty  that  the  lease  (being 
that  of  a  public-house)  contains  none  but  fair  and  usual  ooyenants. 

This  was  an  action  of  assumpsit,  brought  to  recover  the  penalty 
of  60/.  for  breach  of  an  agreement. 

» 

t  The  judgment  of  Lord  Kbnton  Church  v.  Brovm   (1808),  15   Ves. 

in  this  case  is  treated  as  an  authority  258,  262. 

by  the  Court  of  Exchequer  in  Fol-  The  point   however  which  Lord 

hingham  y.   Croft   (1796)    3  Anstr.  Kenton  had  to  decide  was  a  different 

70(),  4  B.  B.  844.    But  a  doubt  is  one,    and   there   is  a  very  similar 

thrown  upon  both  by  Lord  Eldon  in  decision   by  Y.-C.  Kikderslbt  in 
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MoBOAN         The  agreement  stated  in  the  declaration  was,  "  That  the  defen- 

P. 

Slauqhtsb.  dant  had  agreed  to  assign  to  the  plaintiff  all  his  interest  in  a 
lease  of  a  public-house,  of  which  thirteen  years  were  unexpired^ 
and  his  good-will  in  the  trade  and  business  carried  on  in  it,  in 
consideration  of  2002. ;  and  it  was  further  agreed,  that  the  lease 
should  contain  none  but  fair  and  usual  covenants;  and  each 
party  bound  himself  to  the  performance,  under  a  penalty  of  50i." 

The  facts  of  the  case  were,  that  the  defendant  was  possessed  of 
such  a  lease,  and  for  the  time  mentioned ;  but  not  having  the 
l*^  ]  lease  *by  him  at  the  time  he  entered  into  the  agreement  stated  in 
the  declaration,  he  had  made  it  part  of  the  agreement,  that  when 
the  lease  came  to  be  assigned,  it  should  be  found  to  contain  none 
but  fair  and  usual  covenants. 

The  breach  assigned  in  the  declaration  was,  ''  That  the  lease 
did  contain  a  certain  covenant,*'  viz.  *'  That  the  lessee  should  not 
alien,  assign,  or  under-let  the  premises,  or  any  part  of  them, 
without  leave  of  the  lessor  in  writing  for  that  purpose  first  had 
and  obtained ;  "  and  then  averred,  that  this  was  not  a  &ir  and 
usual  covenant,  and  so  that  the  defendant  could  not  perform  his 
agreement. 

The  counsel  for  the  defendant  insisted,  that  the  covenant  was 
a  fair  and  usual  one  adopted  in  all  leases,  from  the  times  of 
which  there  are  any  reports,  and  cited  to  that  effect  Dwmpor^g 
case,  4  Co.  Bep.  119 ;  where  a  question  arose  on  this  very 
covenant,  '^  Whether  the  lessor,  having  once  permitted  an 
assignment,  had  not  for  ever  dispensed  with  the  covenant?  *' 

For  the  plaintiff — Mingay  relied  on  the  case  of  Henderson  v. 


Strangwaya  v.  Bishop  (1857)  29  L.  T. 
(Old  Series)  120,  where  Church  v. 
Brown  was  cited  in  argument. 

In  regard  to  Folkingham  v.  Crofi 
(4  B.  B.  844),  where  the  question 
arose  upon  an  agreement  for  a  lease 
of  a  public-house  **with  all  usual 
and  reasonable  covenants,  commonly 
inserted  in  leases  of  the  same  nature," 
it  should  be  noted  that  in  Hampshire 
V.  Wickens  (1878)  7  Oh.  D.  555,  47 
L.  J.  Ch.  243,  38  L.  T.  408,  the 
Master  of  the  Rolls  (Jbssel),  under 


an  agreement  to  take  a  lease  *'  on  all 
usucd  covenants,^'  decided  that  the 
lessor,  insisting  on  the  insertion  of  a 
covenant  not  to  assign  without  con- 
sent, could  not  obtain  specifio  per- 
formance. In  Church  V.  Brown 
there  was  not  in  the  agreement  any 
express  mention  of  covenants  at  alL 
Whether  there  is  in  this  dass  of 
oases  a  oonflict  of  authority,  or  only 
room  for  fine  distinctions,  is  not  for 
US  to  decide. — B.  C. 
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Hay,  8  Brown's  Cas.  Chanc.  where,  on  a  bill  filed  for  the  specific      Moboan 
performance  of  an  agreement  to  make  a  lease  containing  the  fair  t    slaughteb. 
and  usual  covenants,  Thublow,  Lord  Chancellor,  was  of  opim'on, 
that  the  covenant  in  question  was  not  of  that  description. 

Lord  Kenyon  said,  he  could  not  entertain  a  doubt  concerning 
this  being  a  fair  and  usual  covenant.  That  it  was  a  fair 
covenant  as  providing  properly  for  the  interest  of  the  party 
demising  :  and  as  to  its  being  a  usual  one,  that  it  sufficiently  ap- 
peared to  have  been  a  usual  one  so  long  since  as  the  case  cited 
by  the  defendant's  counsel ;  and  that  he  had  never  seen  a  lease 
properly  drawn  without  it.  That  the  plaintiff  had  therefore  no 
cause  of  action,  as  the  covenant  was  a  fair  and  usual  one ;  and  [  lO  ] 
the  defendant  had  always  been  ready  to  assign  the  lease,  in  pur- 
suance of  the  agreement.  His  Lordship  therefore  directed  a 
nonsuit. 


K.   B.    (AT    NISI   PRIUS)    TRINITY    TERM. 

DIBDIN  V.   SWAN  and  B08T0CK.J  1793. 

(1  Eapinasee,  28—29.)  JuneJX 

The  editor  of  a  public  newspaper  may  fairly  oommeiit  on  any  place  ^^  Weatmin' 

of  public  entertainment ;  nor  shall  such  a  paragraph  be  deemed  a  libel.  '  ^^' 


This  was  an  action  against  the  defendants  for  a  libel. 

The  plaintiff  was  the  proprietor  of  a  place  of  public  entertain- 
ment, called  Sans  Souci,  where  he  sung  and  performed  certain 
songs  which  were  supposed  to  be  written  and  composed  by 
himself. 

The  defendants  were  the  editor  and  the  printer  of  a  public 
newspaper  called  the  World.  The  libel  for  which  the  action  was 
brought,  was  a  paragraph  which  appeared  in  that  paper,  insinu- 
ating that  the  songs  were  not  in  fact  written  by  the  plaintiff,  but 

t  The   agreement,    according   to  %  Cited  by  Willes,  J.  in  Henwood 

the  report  in  Brown,  was  to  take  a  v.  Harrison  (1872)  L.  B.   7  0.  P. 

lease    upon    **  common    and    usual  606,  622;  41  L.  J.  C.  P.  206;  26 

covenants."  L.  T.  938.— R.  C. 


[28] 
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[29] 
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a  person  of  the  name  of  Bickerstaff,  with  whom  the  plaintiff  had 
formerly  been  connected  in  bringing  out  several  musical  pieces^ 
which  had  been  performed  with  a  considerable  share  of  public 
applause.  The  paragraph  further  mentioned,  that  on  the  first 
night  of  the  performance  there  had  been  a  very  thin  audience,  and 
that  composed  of  persons  admitted  under  orders :  that  the  music 
of  the  songs  was  of  very  inferior  composition,  and  that  the  applause 
bestowed  on  the  performance  was  only  from  the  persons  who  had 
so  gained  admittance ;  whereas  the  songs,  both  as  to  the  words 
and  music,  were  the  composition  of  the  plaintiff  only,  there  was  a 
very  full  audience,  and  the  applause  was  genuine,  and  from  persons 
in  no  way  connected  with  the  plaintiff. 

Lord  Kenyon  stated  the  law  on  this  subject  to  be — That  the 
editor  of  a  public  newspaper  may  fairly  and  candidly  couunent  on 
anyplace  or  species  of  public  entertainment ;  but  it  must  be  done 
fairly  and  without  malice  or  view  to  injure  or  prejudice  the  pro- 
prietor in  the  eyes  of  the  public.  That  if  so  done,  however  severe 
the  censure,  the  justice  of  it  screens  the  editor  from  legal  animad- 
version ;  but  if  it  can  be  proved  that  the  comment  is  unjust,  is 
malevolent,  or  exceeding  the  bounds  of  fair  opinion,  that  such  is 
a  libel,  and  therefore  actionable. 

Mingay  and  Lanibe  for  the  plaintiff. 
Erskine  for  the  defendants. 


K.  B.    (AT   NISI    PRIUS)    MICHAELMAS 

TERM. 


1793. 
Dee,  6. 

[  53  ] 


DOE,  EX  DEM.  WOODMA88,  v.   MASON. 

(1  Espinasse,  53.) 

In  ejectment,  the  plaintiff  held  by  lease  under  the  city  of 
London. 


Per  Lord  Kenyon  : 
The  common  seal  of  the  city  proves  itself. 
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HAEDING  V.   CRETHOEN.  nss. 

Dtfc,  10. 
(1  Espinasse,  57.)  

When  a  leaae  Ib  expired,  the  tenant  continues  liable  to  the  lent  unless         [  ^7  J 
he  deliyers  up  complete  possession  of  the  premises,  or  the  landlord 
accepts  another  in  his  room.t 

Such  acceptance  may  be  proyed  by  the  landlord's  priyity  to  a  notice 
by  the  former  tenant  to  his  under-tenant  to  pay  his  rent  in  future  to  the 
landlord ;  but  his  merely  subscribing  such  a  notice  as  witness  would  not 
proye  his  knowledge  of  the  contents. 

AsBUMPBiT  for  use  and  occupation.  The  case  in  evidence  was, 
that  the  defendant  had  held  the  premises  by  lease  under  the 
plaintiff ;  which  lease  expired  in  June,  1792.  During  the  continu- 
ance of  the  lease  the  premises  had  been  let  to  an  under-tenant, 
who  had  continued  in  possession  after  the  lease  expired ;  and  the 
question  was.  Whether  he  had  been  accepted  by  the  plaintiff,  the 
lessor,  as  his  tenant,  or  whether  the  defendant  still  continued 
liable  to  the  rent  accrued  after  the  term  expired,  and  during  the 
time  the  under-tenant  had  continued  in  possession  ? 

Per  Lord  Eenyon  : 

When  a  lease  is  expired,  the  tenant's  responsibility  is  not  at  an 
end ;  for  if  the  premises  are  in  possession  of  an  under-tenant, 
the  landlord  may  refuse  to  accept  the  possession,  and  hold  the 
original  lessee  liable ;  for  the  lessor  is  entitled  to  receive  the  abso- 
lute possession  at  the  end  of  the  term.  But  it  may  be  proved,  that 
the  lessor  had  accepted  the  under-tenant  as  his  tenant,  as  by  his 
having  accepted  the  key  from  the  original  lessee,  while  the 
under-tenant  was  in  possession,  by  his  acceptance  of  rent  from 
him,  or  by  some  act  tantamount  to  it. 

To  prove  the  plaintiff's  acquiescence  to  accept  the  under- 
tenant as  his  tenant  when  the  lease  had  expired,  a  paper  was 
produced,  which  was  a  notice  from  the  defendant  to  the  under- 
tenant then  in  possession,  informing  him  that  his  (the  defendant's) 

t  This  ruling  is  confirmed  by  the      Q.  B.  170;  38  L.  J.  Q.  B.  73;  19 
judgment  of  the  Queen's  Bench  in      L.  T.  601. — ^B.  C. 
Hendertan  y.  Squire  (1869)  L.  B.  4 
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HASDoro     tenn  in  the  premises  was  expired ;  and  ordering  him  to  pay  his 

Mm 

Gbxthobb.    ^^^^  ^  future  to  the  plAintiff  as  his  landlord.    This  notice  was 
r  68  J        witneBBed  by  the  plaintiff  himself. 

The  counsel  for  the  defendant  contended  that  the  circumstance 
of  the  plaintiff's  having  witnessed  this  notice,  was  conclusive 
evidence  of  his  acceptance  of  the  under-tenant  in  lieu  of  the 
defendant. 

Lord  Eenyon  ruled,  That  the  merely  subscribing  an  in- 
strument as  a  witness,  should  not  bind  the  party,  unless  there 
was  some  evidence  that  he  was  acquainted  with  its  contents 
at  the  time,  as  one  might  subscribe  his  name  merely  as  an 
instrumentary  attestation  without  any  knowledge  of  what  he  had 
so  attested. 

On  this  intimation  of  his  Lordship's  opinion,  the  defend- 
ant proved,  that  the  notice  had  been  read  over  in  the 
plaintiffs  presence,  and  that  he  had  then  subscribed  it — ^his 
Lordship  ruled  that  to  be  conclusive,  and  the  defendant  had 
a  verdict. 

Shepherd  for  the  plaintiff. 

Oarrow  for  the  defendant. 


1793. 
Dee,  12. 


NEAL  V.  ERVma 

(1  EspioaaBe,  61.) 


t  ^   -I  When  one  person  sabsoribes  a  policy  with  the  name  of  another, 

proof  of  his  haying  done  it  in  many  instances,  is  evidence  of  a  general 
authority,  and  saffident  to  charge  the  person  whose  name  is  signed, 
without  producing  a  power  of  attorney. 

Assumpsit  on  a  policy  of  insurance  underwritten  by  the  defen- 
dant on  a  ship  from  Lynn  to  Weymouth. 
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To  prove  the  subscribing  of  the  defendant's  name  to  the  policy,  Nb4l 
the  broker  who  had  negociated  the  policy  was  called.  He  proved  bbvino. 
that  the  defendant's  name  on  the  policy  had  been  subscribed  by 
one  Hutchins.  He  was  asked  by  what  authority  Hutchins  had 
done  it.  He  said,  he  did  not  know ;  but  that  Hutchins  was  in  the 
constant  habit  of  subscribing  policies  in  the  name  of  Erving,  and 
had  done  several  for  him  and  others,  to  his  knowledge.! 

Erskine  for  the  defendant  objected  to  this  evidence,  on  the 
ground  that  Hutchins  must  have  done  it  by  power  of  attorney 
from  the  defendant,  which  might  have  been  limited,  or  for  a 
particular  purpose,  and  therefore  that  it  should  have  been  shewn 
that  Hutchins  was  properly  authorised,  by  producing  the  power 
of  attorney. 

Lord  Ebnyon  overruled  the  objection,  and  held  that  the  acts 
of  Hutchins  held  him  out  to  the  world  as  properly  authorised ; 
and  his  having  subscribed  several  policies  in  the  defendant's 
name,  was  sufficient  evidence  of  that  authority  in  order  to 
charge  the  defendant:  that  if  Hutchins  was  only  a  particular 
agent  for  the  defendant,  that  it  lay  on  him  to  shew  it,  not  the 
plaintiff. 

Mingay  and  Shepherd  for  the  plaintiff. 

Erskine  and  Law  for  the  defendant. 

t  But  where  the  witness  added  that  ther.     ConsUen  y.  Fowu^   1  Oamp. 

he  was  not  acquainted  with  any  in-  43  (n).   See  also  HaughianY.  Ewbatdc, 

stance  in  which  the  defendant  paid  4  Camp.  88 ;   Arnold  on  InsuranoOi 

a  loss  upon  a  policy  so  subscribed,  p.  1115,  5th  ed. ;  Phillips  on  Insur- 

liord  Ellekbobouoh  held  that  the  ance,  1114.— B.  C. 
proof  of  agency  must  be  carried  fur- 


B.R. — ^VOL.  V.  3  ▲ 
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K.  B.    (AT    NISI    PRIUS)    HILARY    TERM. 
1794.  DOE,  EX  DEM.   PARET,   V.  TTAZELL. 

L  '  (1  Espinasse,  94.) 

[  94  ]  Where  a  letting  is  by  tlie  montli,  a  month's  notice  is  sufficient  to 

determine  the  tenancy. 

Ejectment  for  an  house. — The  defendant  had  taken  the  hooBe 
by  the  month ;  and  a  month's  notice  to  quit  had  Ijeen  given. 

It  was  agreed  that  the  notice  had  reference  in  all  cases  to  the 
letting ;  and  that  a  month's  notice  was  sufficient  to  entitle  the 
plaintiff  to  recover. 

Marryat  for  the  plaintiff. 

Lowes  for  the  defendant. 


1794.  NATLOR  r.   MANGLES  et  al. 

^^  ^'  (1  Bspinasse,  109—110.) 

r  109  1  A  wharfinger  has  a  lien  on  goods  brought  to  his  wharf  for  the  balance 

of  a  general  account. 

• 

Assumpsit  for  money  had  and  received. 

The  plaintiff  had  purchased  from  one  Boyne  twenty-five  hogs- 
heads of  sugar  then  lying  in  the  warehouses  of  the  defendant,  who 
was  a  wharfinger.  Boyne  was  in  debt  to  the  defendant  to  the 
amount  of  167^.  part  of  which  only  was  for  the  charges  of  these 
twenty-five  hogsheads  of  sugar;  the  remainder  was  for  the 
balance  of  a  general  account,  for  which  the  defendant  claimed  a 
lien,  and  refused  to  deliver  them  to  the  plaintiff  till  the  whole 
sum  was  paid.  The  plaintiff  paid  him  the  whole  money,  and 
then  brought  this  action  to  recover  it  back. 

The  whole  question  turned  upon  the  point,  Whether  a 
wharfinger  had  a  lien  for  the  balance  of  a  general  account  upon 
the  goods  in  his  possession  ? 

The  counsel  for  the  defendant  said,  that  it  had  been  decided 
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in  three  different  caees  that  they  had ;  and  called  vitneases  to      Katik>b 
prove  it;  with  which  the  jury  seemed  completely  satisfied.  Manolbs. 

Lord  EsNYON  said,  liens  were  either  by  common  law,  usage,  or 
agreement.  Liens  by  common  law  were  given  where  a  party  was 
obliged  by  law  to  receive  goods,  &c.  in  which  case,  as  the  law 
imposed  the  burthen,  it  also  gave  him  the  power  of  retaining  for 

his  indemnity.    This  was  the  case  of  inn-keepers  who  had  by 

law  such  a  lien.    That  a  lien  from  usage  was  matter  of  evidence.       [  HO  j 

The  usage  in  the  present  case  had  been  proved  so  often,  he  said 

it  should  be  considered  as  a  settled  point,  that  wharfingers  had 

the  lien  contended  for.f 

Bearcrqft,  Shepherd  and  Park  for  the  plaintiff. 

Erskine  for  the  defendant. 


K.  B.  (AT  NISI   PRIUS)   EASTER  TERM. 

EUFF  V.  WEBB.  1794. 

(1  Espinasse.  129—131.)  May2i. 

A  draft  in  these  words,  "  Mr.  N.  will  much  oblige  Mr.  W.  by  paying 
to  J.  B.  or  order  2H.  on  his  account,''  is  a  biU  of  exchange^  &nd  can-        L  ^*^  J 
not  be  given  in  evidence  without  a  stamp.    Neither  is  such  dra^ 
though  taken  without  objection  by  the  party  at  the  time,  any  discharge 
of  a  subsisting  debt. 

Assumpsit  for  work  and  labour,  with  the  common  counts. 

Plea  of  the  general  issue. 

The  action  was  brought  to  recover  the  amount  of  wages  due 
by  the  defendant  to  the  plaintiff. 

The  plaintiff  had  been  servant  to  the  defendant,  and  on  his 
discharging  him  from  his  service,  had  given  him  a  draft  for  the 
amount  of  his  wages  on  an  unstamped  slip  of  paper,  in  the 
following  words : — 

t  This  ruling  is  referred  to  as  }  This  seems  to  hold  good  with 
haying  settled  the  law,  by  Lord  reference  to  the  definition  in  the  Bills 
Eldoit,  in  8pear$  y.  Hartley,  3  of  Exchange  Act,  1882, 45  &  46  Vict. 
Esp.  81.— £.  C.  c.  61,  s.  3.   See  Chalmers,  p.  9.— £.  Q. 

3  A  a 
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Rupir  "  Mr.  Nelson  will  much  oblige  Mr.  Webb,  by  paying  to  3.  Buff, 

WisBB.       or  order,  twenty  guineas  on  his  account." 

This  draft  the  plaintiff  had  taken,  but  it  did  not  appear  that 
he  had  ever  demanded  payment  of  it  from  Mr.  Nelson,  to  whom 
it  was  addressed. 

It  was  given  in  evidence  on  the  part  of  the  defendant,  that  he 
lived  in  the  country,  and  kept  cash  with  Mr.  Nelson  in  London, 
and  that  he  paid  all  his  bills  in  that  manner,  by  drafts  on 
Nelson  :  that  the  plaintiff  knew  that  circumstance,  and  took  the 
draft  without  any  objection ;  and  that  if  he  had  applied  to 
Nelson,  that  it  would  have  been  paid.  This  evidence  was  relied 
on  as  a  discharge,  and  bar  to  the  action. 

[  1:^0  ]  Shepherd  for  the  plaintiff  contended,  that  the  only  mode  by 

which  this  could  operate  as  a  bar  to  the  action,  was  by  taking 
the  draft  in  question  as  a  bill  of  exchange ;  in  which  case,  under 
stat.  3  &  4  Ann.  c  9,  s.  7,  it  is  declared,  that  if  any  person  shall 
accept  a  bill  of  exchange,  in  satisfaction  of  a  debt,  that  the  same 
shall  be  deemed  a  full  and  sufficient  discharge,  if  the  person  so 
accepting  such  bill  for  his  debt,  shall  not  take  his  due  course, 
by  endeavouring  to  get  the  same  accepted  and  paid,  and  making 
his  protest  for  non-acceptance  or  non-payment ;  but  he  contended 
that  in  point  of  substance  it  was  not  a  bill  of  exchange,  but  a  mere 
request  to  pay  money,  not  accepted  by  Nelson,  or  such  as  could 
put  the  plaintiff  into  any  better  situation  with  respect  to  his 
demand.  But  if  it  was  taken  as  a  bill  of  exchange,  that  it  could 
not  be  given  in  evidence  at  all,  as  it  was  not  stamped. 

[  iM  ]  It  was  answered  by  the  defendant's  counsel,  that  the  plain- 

tiff's having  accepted  the  draft  as  payment,  was  a  waiver  of 
every  objection  to  it,  and  that  he  was  therefore  bound  by  it,  and 
could  not  recur  to  the  demand  for  wages. 

Lord  Kenyon  said,  he  was  of  opinion,  that  the  paper  offered 
in  evidence  was  a  bill  of  exchange  ;  that  it  was  an  order  by  one 
person  to  another  to  pay  money  to  the  plaintiff  or  his  order, 
which  was  in  point  of  form  a  bill  of  exchange ;  that  as  such  it 
could  not  be  given  in  evidence,  without  being  legally  stamped  ; 
An(J  as  the  only  mode  in  which  it  could  operate  as  a  discharge  of 
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(1  Espinasse,  142—143.) 


the  plaintiff's  demand  was,  as  stated  by  the  plaintiff's  counsel,  nnrp 
that  the  plaintiff  in  point  of  law  was  therefore  entitled  to  webb. 
recover. 

Shepherd  for  the  plaintiff. 

Erskine  and  Baldwin  for  the  defendant. 


EMERSON   V.  BLONDEN.  1794. 


Jamt 


4. 


Where  a  husband  permits  his  wife  to  act  lor  him  in  any  department         [  142  J 
or  business,  her  admissions  or  acknowledgments  are  evidence  to  charge 
the  husband,  t 

Assumpsit  for  the  use  and  occupation  of  certain  rooms  in  the 
plaintiff's  house,  which  had  been  let  to  the  defendant. 

The  defendant  and  his  wife  had  taken  the  apartments  at  a 
certain  rent ;  the  wife  had  made  the  bargain,  and  had  agreed  to 
give  three  months'  notice  of  quitting.  Having  quitted  without 
notice,  the  action  was  brought  to  recover  the  three  months'  rent. 

A  witness  for  the  plaintiff  proved  a  demand  of  the  rent  from 
the  defendant's  wife,  and  that  she  had  acknowledged  the  sum 
claimed  to  be  due,  and  had  promised  payment. 

Mingay  for  the  defendant,  objected  to  this  evidence^  as  it 
was  admitting  the  declarations  of  the  wife,  and  her  acknowledg- 
ment of  debt  to  charge  the  husband. 

It  was  answered  by  the  plaintiff's  counsel,  that  the  defendant 
having  in  the  present  instance  permitted  his  wife  to  act  for  him 
in  making  the  agreement,  and  settling  the  terms  upon  which  the 
lodgings  were  taken,  that  he  had  thereby  constituted  her  his  agent 
for  that  purpose,  and  should  therefore  be  bound  by  her  acts  and 
admissions. 

Lord  Eenyon  said  that  the  rule  of  law  had  been  correctly 

t  O'Connor  v.  Marjorihanhs^  4  M.  &  G.  435. 
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Emebsok  stated  by  the  plaintifCB  coTmsel,  that  where  a  wife  acts  for  her 
Blondkk.  husband  in  any  business  or  department,  by  his  authority  and 
[  *143  ]  with  *his  assent,  that  he  thereby  adopts  her  acts,  and  must  be 
bound  by  any  admission  or  acknowledgment  made  by  her  respect- 
ing that  business,  in  which  by  his  authority  she  has  acted 
for  him ;  and  that  therefore  in  the  present  case,  her  admission  of 
the  debt  due  to  the  plaintiff,  on  account  of  the  lodging,  was  com- 
petent and  admissible  evidence  to  charge  the  husband. 

The  plaintif  had  a  verdict. 
Erskine  and  Baldwin  for  the  plaintiff. 
Mingay  for  the  defendant. 


jy^^  REX  V.  BANKS. 

Jviuf  10.  (1  Eflpinaflse,  144—147.) 

'  In  an  information  under  the  Btatutes  (9  &  10  W.  &  M.  o.  41  and  17 

[  ^^^  1  Geo.  II.  0.  40,  8.  10)  relating  to  the  embezzlement  of  public  atoree,  the 

defendant  is  not  bound  to  produce  a  Nayy  Board  certificate  of  the  purchase 
of  store?,  but  maj  prove  by  other  evidence  that  he  became  legally 
possessed  of  th0m.t 

This  was  an  information  against  the  defendant  under  the 
stats.  9  &  10  W.  III.  c.  41,  and  17  G.  11.  c.  40,  s.  10,  for  having 
naval  stores  in  his  possession.    ♦    *    * 
[  146  ]  It  was  admitted  on  both  sides,  that  the  old  and  damaged  stores 

belonging  to  the  several  yards  of  Woolwich,  Chatham,  &c.  were 
at  certain  times  sold  by  public  auction,  in  different  lots,  by 
authority  of  the  Navy  Board;  but  at  those  sales,  the  buyer 
always  received  a  certificate  from  the  Navy  Board  that  such 
stores  mentioned  in  the  certificate  had  been  sold  by  them,  and 
that  he  was  the  purchaser. 

Upon  this  evidence,  it  was  contended  by  the  counsel  for  the 
prosecution,  that  the  Acts  of  Parliament  having  made  possession 
of  naval  stores,  marked  with  the  King's  mark,  complete  evidence 
of  guilt,  that  the  only  mode  by  which  the  defendant  in  an  in- 

t  This  point  of  the  case  is  referred  principle  of  nuns  rea,  as  applied  to 

to  in  the  judgment  of  Wills,  J.  in  a  case  of  bigamy  under  the  statute 

E.  Y.Tolson  (1889)  23  Q.  B.  D.  168.  24  &  25  Vict.  o.  100,  s.  57.— B.  C. 
178,  58  L.  J.  M.  C.  97,  upon  the 
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formation  for  having  such  in  his  possession  could  discharge         Rex 
himself,  was  by  producing  the  Navy  Board  certificate,  granted  at      bajtks. 
the  time  of  the  sale,  as  that  was  the  only  evidence  of  the  legal 
possession  of  them. 

Lord  Kenyon  said,  that  it  was  clear,  that  in  prosecutions  under 
the  statutes  in  question,  it  was  sufficient  for  the  Crown  to  prove 
the  finding  of  the  stores  with  the  King's  mark  in  the  defendant's 
possession,  to  call  upon  him  to  account  for  that  possession,  and 
the  manner  of  his  coming  by  them  ;  so  that  of  course,  the  onus 
lay  on  the  defendant,  of  proving  that  he  had  legally  become 
possessed  *of  them ;  but  that  it  could  not  bear  a  question,  but      [  •147  ] 
that  the  defendant  had  other  means  of  shewing  that  he  had 
lawfully  become  possessed  of  them,  than  by  the  production  of  the 
certificate  from  the  Navy  Board :  as  for  example,  he  might  shew 
that  he  had  bought  them  from  another  person  who  was  in  the 
practice  of  buying  stores  at  the  navy  sales,  and  who  therefore 
might  fairly  be  presumed  to  have  had  the  regular  certificate,  but 
who,  when  he  sold  part  to  the  defendant,  could  not,  consistent 
with  his  own  safety,  part  with  the  certificate  he  had  obtained,  of 
his  having  been  the  purchaser  of  the  whole  lot.    His  Lordship 
said,  he  recollected  a  case  in  which  this  doctrine  had  been  held 
by  Mr.  Justice  Foster,  who  was  one  of  the  best  Crown  lawyers 
that  had  ever  sat  in  Westminster  Hall.    That  if  the  defendant 
therefore  could   shew  either  a  navy  certificate,  or  prove,  the 
purchase  of  the  stores  mentioned  in  the  declaration,  from  any 
person  who  might  be  presumed  to  have  been  possessed  of  the 
proper  certificate,  from  the  circumstance  of  such  person's  having 
frequently  been  a  purchaser  at  such  sales,  he  was  of  opinion  that 
it  was  such  evidence  as  ought  to  induce  the  jury  to  find  the 
defendant  not  guilty. 

The  defendant  did  give  such  evidence,  and  was  acquitted. 

Bearcrqft,  Mingay,  and  Brodrick  for  the  Crown. 
Garraw  for  the  defendant. 
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K.  B.   (AT  NISI  PRIUS)  TRINITY  TERM. 


1794.         BRISTOW   AND   Alt.   Assignees  op   CLAEE   and 
juiyii.  GILSON,  Bankrupts,  v.  EASTMAN.f 

At  Oimkall.  ^j  Espinasae,  172—174.) 

^        -'  An  aotion  for  money  had  and  leceived,  will  lie  against  an  infant,  to 

recoyer  money  which  he  had  embezzled. 

Infants  are  liable  to  actions  ex  delicto,  but  not  to  actions  ex  eontradUf 
unless  they  arise  from  fraud.    Contra  BecU  y.  Hisoox,  E.  39  Q.  m. 

Assumpsit  for  money  had  and  received  to  the  use  of  the 
plaintiffs,  with  the  usual  money  counts. 

The  case  as  it  appeared  in  evidence  was,  that  the  defendant 
had  been  apprentice  to  the  bankrupts  before  their  bankruptcy : 
that  his  principal  employment,  while  he  was  in  their  service, 
had  been  in  passing  the  ships  engaged  in  their  trade  at  the 
Custom-house,  in  making  payments,  and  receiving  money  in  that 
employment :  but  that  in  making  out  his  returns  to  them  of  the 
monies  expended  on  that  account,  he  had  made  many  very 
considerable  overcharges,  by  which  he  had  defrauded  them  of  a 
very  considerable  sum  of  money ;  to  recover  back  which  w^as  the 
object  of  the  present  action. 

Mingay  for  the  defendant,  rested  his  defence  {inter  cUia) 
upon  the  point,  that  during  the  time  that  he  had  been  so 
employed  by  the  bankrupts,  he  was  an  infant,  and  therefore  an 
action  for  money  had  and  received,  which  was  founded  on  a 
contract,  could  not  be  maintained  against  him.    *    *    * 

» 

[  173  ]  Lord  Eenyon  said.  That  he  was  of  opinion,  that  infancy  was 

no  defence  to  the  action :  that  infants  were  liable  to  actions 
ex  delictOy  though  not  ex  contractu;  and  though  the  present 
action  was  in  its  form  an  action  of  the  latter  description,  yet  it 
was  of  the  former  in  point  of  substance :  that  if  the  assignees 
had  brought  an  action  of  trover  for  any  part  of  the  property 
embezzled,  or  an  action  grounded  on  the  fraud,  that  unquestion- 

t  Be  Seager,  Sedey  y.  BriggB  (1889)  60  L.  T,  665. 
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ably  infancy  would  have  been  no  defence ;  and  as  the  object  of     Bbistow 
the  present  action  was  precisely  the  same,  that  his  opinion  was,     Eastman. 
that  the  same  rule  of  law  should  apply,  and  that  infancy  was  no 
bar  to  the  action.     *    ♦    * 

The  plaintiff  had  a  verdict,  [  174  ] 

Garraw  and  Lambe  for  the  plaintiff. 

Mingay  and  Marryat  for  the  defendant. 


C.   P.    (AT   NISI    PRIUS)    TRINITY    TERM. 

KNIGHT  V.   CEOCKFOED.  1794. 

(1  Eepinasse,  190-194.)  ^^  mitmin- 

An  agreement  beginning  ''I  A.  B/'  though  not  otherwise  signed  by  *^^' 

the  party,  is  good  within  the  Statute  of  Frauds.  [  1^  ] 

This  was  an  action  brought  by  order  of  the  Court  of  Chancery, 
to  try  the  validity  of  an  agreement  for  the  sale  of  a  public-house 
and  premises.     ♦     ♦     ♦ 

The  plaintiff  at  the  trial  produced  a  memorandum  of  the 
agreement,  beginning  ''  I,  James  Crockford,  agree  to  sell,"  &c. 
but  signed  only  by  the  plaintiff,  and  witnessed  by  one  Mills. 

[Evidence  having  been  given  as  to  the  facts,] 

Adair,  Serjt.  of  counsel  for  the  defendant,  objected,  inter  [  192  ] 
alia,  That  the  agreement  was  void  within  the  Statute  of  Frauds, 
as  not  being  signed  by  the  defendant,  as  required  by  the  statute, 
it  only  beginning  **  I,  James  Crockford,  agree,"  &c.  and  not 
having  his  name  subscribed  to  it,  which  he  contended  the  statute 
required.    ♦    ♦     * 

» 

Eybe,  Ch.  J.  said.  That  the  agreement  contained  a  sufficient       [  193  j 
signing  within  the   Statute  of    Frauds,   by  beginning  in  the 
defendant's  own  hand- writing :  "I,  James  Crockford,  agree," 
&c.     *     *    * 
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K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 
1794.  BROCK  V.   COPELAND.t 

-^^^'  (I  Espinaase,  203—204.) 

At  Westmin-  i,j  g^^  action  on  the  case  for  keeping  a  dog  uaed  to  bite,  if  the  dog  waa 

kept  on  the  defendant's  premises,  and  the  injury  received  in  consequence 
[  ^?  ]  of   the  plaintiff  imprudently  going  on  them,  the  action  cannot  be 

maintained. 

But  where  there  is  a  public  way,  or  the  owner  of  a  mischieyous 
animal  suffers  a  way  over  his  close  to  be  used  as  a  public  one,  if  he 
keeps  such  animal  in  his  close,  he  shall  answer  for  any  injury  any 
person  may  sustain  from  it. 

This  was  an  action  on  the  case,  to  recover  damages  for  an 
injury  received  from  the  defendant's  dog. 

The  declaration  stated,  that  the  defendant  knowingly  kept  a 
dog  used  to  bite;  and  then  set  out  the  injury  received  by  the 
plaintiff. 

The  defendant  pleaded  not  guilty. 

It  was  given  in  evidence  that  the  defendant  was  a  carpenter, 
and  that  the  dog  was  kept  for  the  protection  of  his  yard  :  that  he 
was  kept  tied  up  all  day,  and  was  at  that  time  very  quiet  and 
gentle,  but  was  let  loose  at  night.  It  was  further  proved  that 
the  plaintiff,  who  was  foreman  to  the  defendant,  had  gone  into 
the  yard  after  it  had  been  shut  up  for  the  night,  and  the  dog  let 
out ;  at  which  time  the  injury  happened,  the  dog  having  then  bit 
and  torn  him. 

On  this  evidence  Lord  Eenyon  ruled,  that  the  action  would  not 
lie.  He  said  that  every  man  had  a  right  to  keep  a  dog  for  the 
protection  of  his  yard  or  house :  that  the  injury  which  this  action 
was  calculated  to  redress,  was  where  an  animal  known  to  be 
mischievous  was  permitted  to  go  at  large,  and  the  injury  therefore 
arose  from  the  fault  of  the  owner  in  not  securing  such  animal,  so 
as  not  to  endanger  or  injure  the  public :  that  here  the  dog  had 
been  properly  let  loose ;  and  the  injury  had  arisen  from  the 
[  *204  ]  ^plaintiff's  own  fault,  in  incautiously  going  into  the  defendant's 
yard  after  it  had  been  shut  up. 

t  Cited  in  Bird  v.  Holbrook,  4  Bing.  628,  638,  and  confirmed  by  Sarch  y. 
Blackburn,  4  0.  &  P.  297.— R.  C. 
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Bia  Lordship  added,  that  iii  a  fonner  case,  where  in  an  action  bbock 
against  a  man  for  keeping  a  mischievous  bull,  that  had  hurt  the  copbland. 
plaintiff,  it  having  appeared  in  evidence  that  the  plaintiff  was 
crossing  a  field  of  the  defendant's  where  the  bull  was  kept,  and 
where  he  had  received  the  injury,  the  defendant's  counsel  con- 
tended, that  the  plaintiff  having  gone  there  of  his  own  head,  and 
having  received  the  injury  from  his  own  fault,  that  an  action 
would  not  lie :  but  that  it  appearing  also  in  evidence  that  there 
was  a  contest  concerning  a  right  of  way  over  this  field  wherein 
the  bull  was  kept,  and  that  the  defendant  had  permitted  several 
persons  to  go  over  it  as  an  open  way,  that  he  had  ruled  in  that 
case,  and  the  Court  of  King's  Bench  had  concurred  in  opinion 
with  him.  That  the  plaintiff  having  gone  into  the  field,  sup- 
posing that  he  had  a  right  to  go  there,  and  the  defendant  having 
permitted  persons  to  go  there,  as  over  a  legal  way,  that  he  should 
not  then  be  allowed  to  set  up  in  his  defence  the  right  of  keeping 
such  an  animal  there  as  in  his  own  close ;  but  that  the  action 
was  maintainable. 

In  the  cltief  case  the  plaintiff  was  nonsuited. 
Erskine  and  Henderson  for  the  plaintiff. 

* 

Garrow  for  the  defendant. 


AMERY  V.  HOGERS.  1794. 

(1  Espinaaee,  207—200.)  Dee.  IB. 

Where  there  is  a  joint  insurance  directed  to  be  made  on  a  ship  and  -^*  Ouudhall. 
cargo,  and  part  only  attaches,  the  assured  is  only  entitled  to  recover        [  207  ] 
proportionately. 

This  was  an  action  of  assumpsit,  on  a  policy  of  insurance  on 
the  ship  Dart,  from  St.  Kitts  to  London :  the  defendant  had 
underwritten  200Z. 

No  question  arose  concerning  the  loss ;  the  only  doubt  was,  how       [  208  ] 
far  the  plaintiff  was  entitled  to  recover. 

The  policy  was  on  the  ship  and  cargo. 

The  evidence  was,  That  Amery  the  plaintiff,  who  was  the  pro- 
prietor of  the  ship  and  cargo,  had  written  from  St.  Eitts  in  the 
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Amkbt      month  of  October,  1793,  to  his  agent  in  London,  to  effect  a 

BoQERB.      policy  on  the  ship  and  cargo  to  the  amount  of  5,500Z.  calculating 

the  ship  at  1,600{.  and  the  remainder  on  the  cargo.     No  part  of 

the  cargo  had  ever  been  taken  on  board,  bo  that  in  fact  the  policy 

had  attached  only  on  the  ship. 

In  estimating  the  sum  which  the  plaintiff  was  entitled  to  recover, 
the  counsel  for  the  defendant  contended,  that  as  no  part  of  the 
policy  had  ever  attached  on  the  cargo,  the  plaintiff  was  only 
entitled  to  recover  such  a  proportion  of  the  sum  which  the  defen- 
dant had  underwritten,  as  the  property  upon  which  the  policy 
attached  bore  to  the  whole. 

Lord  Kenyon  was  inclined  to  be  of  opinion,  That  as  the  whole 
of  the  policy  of  600Z.  which  was  all  that  had  been  effected  on  the 
ship,  was  less  than  its  value,  that  the  plaintiff  was  entitled  to  go 
for  the  whole  of  the  sum  underwritten  by  the  defendant.  But 
the  jury  having  intimated  to  his  Lordship,  that  the  rule  as  men- 
tioned by  the  defendant's  counsel,  was  that  adopted  in  settling 
policies  at  Lloyd's  Coffee-house,  his  Lordship  assented  to  their 
giving  their  verdict  by  such  mode  of  calculation. 

[  209  ]  A  question  then  arose,  how  far  an  interest  in  the  ship  had 

been  proved  to  be  in  the  plaintiff,  to  entitle  him  to  maintain  his 
action. 

Lord  Kenyon  ruled,  That  his  having  exercised  acts  of  owner- 
ship in  directing  the  loading,  &c.  of  the  ship,  and  paying  the 
people  employed,  was  sufficient  proof  of  interest. 

Pigott, ,  and  Marryat  for  the  plaintiff. 

Mingay  and  Giles  for  the  defendant. 
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THE    KING,   ON  THE  PaosBCUTioN  OF  SEEMON,   v.        ^^dl 

LORD  ABINGDON.t  ^— 

(1  Espinasse,  226—229.)  [  226  ] 

If  a  member  of  Parliament  publiah  in  the  newspapers  his  speech  as 
deliyered  in  Parliament,  and  it  contains  charges  of  a  slanderous  nature 
against  an  indiyidual,  an  information  will  lie  for  a  libel ;  though  had 
the  words  been  merely  deliyered  in  Parliament,  they  would  be 
dispunishable  in  the  Courts  at  Westminster. 

In  a  criminal  prosecution  where  the  defendant  calls  no  witnesses,  the 
counsel  for  the  prosecution  are  not  entitled  to  a  reply. 

This  was  an  information  filed  by  leave  of  the  Court  against  the 
defendant  for  a  libel. 

The  libel  complained  of  was  a  paragraph  in  the  public  news- 
papers, stated  to  be  part  of  a  speech  delivered  by  Lord  Abingdon 
in  the  House  of  Lords. 

The  circumstances  under  which  it  had  been  given  to  the  > world 
as  they  appeared  in  evidence  were,  that  Lord  Abingdon  having  in 
the  House  of  Lords  given  notice  of  his  intention  to  bring  in  a  bill 
the  ensuing  Session  of  Parliament,  to  regulate  the  practice  of 
attomies,  had  in  the  course  of  his  speech  mentioned  his  having 
employed  Mr.  Sermon  of  Gray's  Inn  as  his  attorney,  and  after 
much  invective,  charged  him  with  improper  conduct  in  his  pro- 
fession, with  pettyfogging  practices,  and  other  matters  highly 
injurious  to  the  character  of  Mr.  Sermon.  This  speech  his 
Lordship  read  in  the  House  of  Lords  from  a  written  paper;  which 
paper  he  had,  at  his  own  expense,  sent  and  had  printed  in  several 
of  the  public  papers. 

This  trial  exhibited  the  novel  spectacle  in  Westminster  Hall  of 
a*peer,  unassisted  by  counsel  or  attorney,  appearing  to  plead  his 
own  cause. 

His  Lordship  admitted  the  writing  and  publishing  of  the  paper       [  227  ] 
charged.in  the  information,  but  contended  that  it  was  not  a  libel, 
inasmuch  as  the  several  matters  charged  in  it  were  true.    But  to 
substantiate  his   allegations   against   Mr.    Sermon,  called    no 
witnesses,  nor  adduced  any  evidence  whatever. 

In  the  beginning  of  his  speech  his  Lordship  stated  it  to  be  the 
privilege  of  peers,  situated  as  he  was,  to  sit  covered  in  court,  and 

t  See  WoBon  v.  WidUr  (1S68)  L.  E.      L.  T.  409.— E.  C. 
4  a  B.  73,  85,  38  L.  J.  Q.  B.  34,  19 
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have  a  place  assigned  to  them.  He  relied  on  only  one  matter  of 
law,  namely,  that  as  the  law  and  custom  of  Parliament  allows  a 
member  to  state  in  the  House  any  facts  or  matters,  however  they 
might  reflect  on  an  individual,  or  charge  him  with  any  crimes  or 
offences  whatsoever,  and  such  was  dispunishable  by  the  law  of 
Parliament,  his  Lordship  from  thence  contended,  that  he  had  a 
right  to  print  what  he  had  a  right  to  deliver,  without  punishment 
or  animadversion. 


[228] 


When  his  Lordship  sat  down,  ErskinCy  of  counsel  for  the 
prosecution,  rose  to  reply. 

Lord  Kenton  observed,  that  as  the  defendant  had  called  no 
witnesses,  he  thought  it  irregular  in  the  counsel  for  the  prosecu- 
tion to  reply. 

It  was  answered,  that  it  was  a  privilege  of  the  counsel  for  the 
prosecution,  and  said  to  have  been  often  allowed  on  circuit. 


Lord  Eenyon  said,  that  though  the  Attorney-General  might  be 
entitled  to  it,  it  was  a  privilege  he  thought  no  other  counsel  for 
the  prosecution  ought  to  have:  that  he  had  never  claimed  it 
while  a  counsel,  and  holding  a  high  office  under  the  Crown ; 
and  that  he  would  not  now  make  a  precedent  of  what  he  dis- 
approved. 

« 

The  Chief  Justice  then  proceeded  to  observe,  that  with  respect 
to  the  privilege  claimed  by  Lord  Abingdon,  in  the  present  case 
none  such  existed.  That  as  to  the  words  in  question,  had  they 
been  spoken  in  the  House  of  Lords,  and  confined  to  its  walls, 
that  Court  would  have  no  jurisdiction  to  call  his  Lordship  before 
them,  to  answer  for  them  as  an  offence ;  but  that  in  the  present 
case,  the  offence  was  the  publication  under  his  authority  and 
sanction,  and  at  his  expense.  That  a  Member  of  Parliament 
had  certainly  a  right  to  publish  his  speech,  but  that  speech 
should  not  be  made  the  vehicle  of  slander  against  any  individual ; 
if  it  was,  it  was  a  libel :  that  in  order  to  constitute  a  libel,  the 
mind  must  be  in  fault,  and  shew  a  malicious  intention  to  defame ; 
for  if  publiBhied  inadvertently,  it  would  not  be  a  libel ;  but  where 
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a  libellous  publication  appeared  unexplained  by  any  evidence, 
the  jury  should  judge  from  the  overt  act ;  and  where  the  pub- 
lication contained  a  charge  slanderous  in  its  nature,  should  from 
thence  infer  that  the  intention  was  malicious. 
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The  jury  found  his  Lordship  guilty.  [  229  ] 

*  *  In  the  next  Term,  Lord  Abingdon  was  brought  up  to 
receive  the  judgment  of  the  Court,  which  was,  that  he  should  be 
imprisoned  for  three  months,  pay  a  fine  of  lOOZ.  and  find  security 
for  his  good  behaviour. 


M^MASTERS  v.  SHOOLBRED. 

(1  Espinasse,  237—239.) 

Where  a  ship  insured  had  been  captured  and  brought  into  a  neutral 
port,  and  sold  by  the  captors,  and  the  captain  bought  her  for  the  benefit 
of  the  owners,  they  shall  only  be  entiUed  to  reooyer  on  a  policy  the 
sum  paid  by  the  captain,  and  what  may  be  expended  in  her  outfit,  and 
cannot  reooyer  for  a  total  loss. 

Assumpsit  on  a  policy  of  insurance. 

The  insurance  was  on  a  ship  called  the  Four  Brothers,  to 
commence  from  the  17th  of  March,  1798,  for  six  months,  from 
any  port. — The  ship  valued  at  l,000i. 

It  was  proved  that  the  ship  sailed  from  New  Brunswick,  with  a 
cargo  of  fish  for  Barbadoes,  and  was  captured  by  the  Ambuscade, 
^French  frigate,  and  carried  into  Charlestown,  in  North  America, 
where  she  remained  upwards  of  a  month,  and  was  then  sold  by 
authority  of  the  French  consul  there,  as  a  prize,  by  public 
vendue,  and  was  purchased  by  the  captain  (who  had  been  ex- 
changed) for  8802.  on  account  of  the  owners.  In  addition  to  this 
sum  80  paid  for  the  vessel,  280Z.  was  paid  by  the  captain,  after 
he  had  purchased  her,  for  necessary  repairs  at  Charlestown,  and 
for  fitting  her  out  again  for  a  voyage  :  after  which  she  sailed  for 
Jamaica. 

The  defendants,  the  insurers,  had  paid  60Z.  per  cent,  into 
court,  as  for  an  average  loss. 

Erskine  and  Baldwin  for  the  plaintiff  contended,  that  the 
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M'Mabtsbb  ship  having  been  captured,  and  sold  by  the  captors,  after  being  a 
shoolbbbd.  month  in  their  possession,  that  it  was  a  total  loss,  for  which  he 
was  entitled  to  recover. 

Bower  and  Garrow  for  the  defendants,  the  underwriters. 

»    ♦    « 

Lord  Eenyon  said,  it  was  impossible  to  make  this  more  than 
an  average  loss  :  that  a  policy  of  insurance  was  a  contract  of  in- 
[  239  ]  demnity,  to  which,  and  which  only,  the  insured  had  a  right  to 
look :  this  was  the  language  of  Boccius,  and  its  principle  had 
been  adopted  in  every  decision  on  the  subject;  that  it  had  been 
decided,  that  if  a  ship  had  been  sunk  and  weighed  up  again,  if  it 
was  restored  to  the  owners  they  had  only  a  right  to  go  for  fin 
average  loss. — Such  also  was  the  case  of  ransoms ;  that  in  the 
present  case,  the  captain  was  to  be  considered  as  the  agent  for 
the  owners,  as  recovering  so  much  property  on  their  account, 
and  that  they  had  therefore  a  right  to  recover  only  so  much  as 
was  the  amount  of  the  injury  their  property  had  sustained, 
which  was  an  average  loss ;  and  the  only  question  would  be  for 
the  jury  to  calculate,  Whether  the  60L  per  cent,  paid  into  court, 
covered  the  whole  of  the  loss  the  insured  had  sustained  or  not  ? 

It  was  admitted  by  his  Lordship  and  the  counsel,  That  when 
the  ship  had  been  captured  and  carried  into  port  in  the  enemy's 
possession,  the  insured  might  then  have  abandoned  it,  and  so 
have  made  it  a  total  loss :  and  the  counsel  for  the  plaintiff 
attempted  to  make  out  in  evidence,  that  the  insured  had  offered 
to  do  so. — But  it  appeared  to  be  an  offer  to  abandon,  on  terms  of 
the  defendants  paying  certain  bills,  which  they  not  thinking 
themselves  liable  to  pay,  had  refused.  Upon  which  his  Lordship 
added,  that  not  having  abandoned  in  the  first  instance,  but 
having  recovered  the  ship,  they  were  bound  to  go  for  an  average 
loss  only.     *     *    * 
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WIS8EN  V.  EGBERTS.  i796. 

(1  Epinaaae,  261—262.)  ^^'^' 

Where  by  mistake  payment  of  a  bill  had  been  demanded  from  the    -^^  WettmiH' 
acoeptor  the  day  before  it  became  due,  in  an  action  against  the  drawer 
he  shall  be  nonsuited,  the  demand  being  premature,  t  [  ^^^  ] 

This  was  an  action  of  assumpsit,  against  the  defendant,  as  the 
drawer  of  a  bill  of  exchange. 

Plea  of  the  general  issue.     ♦    *     * 

To  prove  a  demand  of  payment  of  the  bill  from  Yates,  the       [  262  ] 
acceptor,  the  plaintiff  called  the  notary  by  whom  it  had  been 
made :  on  producing  the  bill  to  him,  it  appeared  that  it  had  been 
noted  as  demanded,  on  the  8rd  of  February ;  and  he  admitted 
that  it  had  been  demanded  on  that  day. 

Lord  Eenyon  said,  that  the  plaintiff  must  be  called — ^that  the 
bill  did  not  become  payable  until  the  4th  of  February,  which  was 
allowing  the  three  days  of  grace,  after  the  first  of  that  month  when 
the  bill  became  due ;  and  that  non-payment  by  the  acceptor  on 
the  day  before  the  bill  became  due,  was  not  such  a  default  in  him, 
as  could  authorise  the  holder  to  have  recourse  to  the  drawer. 

The  plaintiff  wa$  nonsuited. 

Erskine  and  Bayley  for  the  plaintiff. 

Wigley  for  the  defendant. 


SHIRLEY  V.   NEWMAN.  1795. 

(I  Espinasse,  266—267.)  /W^4. 

"Where  rent  is  reserved  quarterly,  it  does  not  dispense  with  the  neces-  At  Guildttall, 
sity  of  six  months'l  notice  to  quit.    But  when  three  months'  notice  only        r  266  1 
were  given,  and  the  lessor  neither  expressed  an  assent  or  dissent  to  the 
accepting  it,  and  took  the  rent  up  to  the  time  when  the  tenant  quitted, 
it  shall  be  taken  as  a  waiver  of  the  regular  notice  to  quit,  ai^d  an 
acquiescence  on  the  part  of  the  lessor. 

Assumpsit  for  use  and  occupation. 
Plea  of  the  general  issue. 

i  RmiquetteT.Ovtrmann{Wlb)Jj.'SL.  {  Now   a   year,    in    agricultural 

10  Q.  B.  525, 542;  44  L.  J.  Q.  B.  221 ;  holdings,  under  the  Act  of  1883,  46 

Bills  of  Exchange  Act,  1882,  s.  14,  s.  ft  47  Vict.  c.  61,  s.  33.— E.  C. 
46  (1). 
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Sbiblkt  The  defendant  had  been  tenant  to  the  plaintiff  from  year  to 
Nkwmak.  year,  commencing  at  Lady-day;  the  rent  was  payable  quarterly: 
at  Christmas  the  defendant  gave  notice  that  he  would  quit  the 
premises  at  the  Lady-day  following ;  the  circumstances  as  proved 
on  his  part  were,  that  this  notice  to  quit  had  been  left  at  the 
house  of  the  person  who  received  the  rents  of  the  estate ;  that  he 
had  put  it  on  his  file  of  notices,  and  had  neither  expressed  his 
assent  or  dissent  to  the  accepting  it  as  a  notice  to  quit. — The 
rent  was  paid  up  to  Lady-day,  when  the  tenant  quitted ;  and  the 
action  was  for  rent  accruing  subsequent  to  that  time. 

The  defendant  relied  on  two  grounds :  first,  That  the  rent 
being  payable  quarterly,  that  a  quarter's  notice  to  quit  was 
sufficient;  but  secondly,  That  if  by  law  it  was  not  sufficient,  that 
the  defendant's  acceptance  of  the  notice  to  quit  at  the  end  of 
[  *267  ]  three  ^months,  and  that  being  at  the  end  of  the  year,  was  a 
waiver  of  the  notice,  which  by  law  would  otherwise  be  necessary. 

It  was  answered  by  the  counsel  for  the  plaintiff,  that  the 
manner  of  paying  the  rent  made  no  alteration  as  to  the  tenancy, 
which  was  from  year  to  year ;  and  that  it  therefore  was  incum- 
bent on  the  defendant  to  have  given  half  a  year's  notice  of 
quitting,  as  was  required  by  law,  in  cases  of  such  holdings.  As 
to  the  second  point,  they  insisted  that  the  tacit  receipt  of  a  notice, 
without  any  evidence  of  acquiescence  on  the  part  of  the  plaintiff, 
could  not  be  construed  into  a  waiver  of  the  regular  notice. 

Lord  Kenton  said,  that  the  tenancy  was  from  year  to  year ; 
and  that  in  such  cases  no  notice  short  of  six  months,  and 
determinable  with  the  year  was  sufficient ;  and  that  the  mode  of 
payment  of  the  rent,  whether  half-yearly  or  quarterly,  was  a 
collateral  matter,  and  no  dispensation  or  qualification  of  the 
regular  six  months'  notice  required  by  law:  but  his  Lordship 
added,  that  by  agreement,  the  parties  might  dispense  with  the 
notice,  and  the  acquiescence  of  the  parties  was  presumptive 
evidence  of  such  agreement ;  and  he  was  of  opinion,  that  in  this 
case  there  was  evidence  of  acquiescence,  as  the  plaintiff  had 
received  the  notice  to  quit  at  the  end  of  three  months,  and  never 
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topressed  to  the  defendant  any  dissent  whatever,  which  he  Shtrlby 
thought  he  should  have  done,  if  he  had  meant  to  have  refused  newman. 
iiis  assent  to  the  defendant's  quitting  according  to  the  notice. 

Erskine  and  Shepherd  for  the  plaintiff. 

Mingay  for  the  defendant. 


BROWN  V.  M'KINALLY.t  1795. 

(1  Espinaase,  279—280.)  Feh^. 

Where  a  party  sued  on  a  claim  pays  it  yoluntarily,  he  cannot  recover        r  279  1 
the  money  in  assumpsit,  though  at  the  time  he  pays  it,  he  declares  that 
he  pays  it  without  prejudice  to  his  right  to  recoyer. 

Assumpsit  for  money  had  and  received. 

Plea  of  the  general  issue. 

The  plaintiff  and  defendant  being  in  the  same  line  of  business, 
entered  into  an  agreement,  by  which  the  defendant  agreed  to  sell 
the  plaintiff  all  his  old  iron,  except  bushel-iron,  which  was  of  an 
inferior  quality,  at  92.  per  ton. 

The  iron  he  delivered  was  mixed  iron,  of  an  inferior  value, 
l)eing  part  bushel-iron,  and  charged  the  full  value  of  the  best 
sort:  the  plaintiff  objecting  to  the  charge,  the  defendant  now 
brought  an  action  for  it. — The  plaintiff  paid  the  full  demand  so 
made  on  him,  at  the  same  time  telling  the  defendant,  that  he 
did  it  without  prejudice ;  and  meant  to  bring  an  action  to  recover 
back  the  overplus  so  paid. 

This  action  was  brought  for  that  purpose. 

When  the  case  was  opened  by  the  plaintiff's  counsel,  Lord 
Kekyon  said,  that  such  an  action  could  not  be  maintained.  That 
to  allow  it,  would  be  to  try  every  such  question  twice ;  for  that 
the  same  legal  ground  that  would  entitle  the  plaintiff  to  recover 
in  the  present  action,  would  have  been  a  good  defence  to  the 
action  brought  against  him  by  the  present  defendant ;  at  which 
time  and  in  which  manner  he  should  have  proceeded:  that 
money  paid  by  mistake  was  recoverable  in  assumpsit ;  but  here  it 

t  See  Dav%$  y.  Hedges  (1871)  L.^E.  6  Q.  B.  687,  692,  40  L.  J.  Q.  B. 
276,  2d  L.  T.  155.— E.  C. 

8  R  2 
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Bb6wn      was  paid  voluntarily,  and  bo  could  not  be  recovered  under  the 
M'KiKALLT.   circumstances  of  this  case. 

r  280  1 

Erskine  and  Reader  for  the  plaintiff, 
Garroto  for  the  defendant. 
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1795.  LEIGH  V.  MATHER. 

-^^^7.  (1  EapinaaB©,  412—413.) 

r  ^]o  1  Where  a  ship  is  insured  "to  and  until  moored  twenty-four 

hours  in  safety/*  the  risk  terminates  on  the  ship  arriving  and  Tolun- 
tarily  remaining  so  moored  at  any  port  within . 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Pallisery  at  and  from  Georgia  to  Jamaica,  and  till  moored  twenty- 
four  hours  in  safety.    The  policy  was  on  the  ship  and  goods. 

The  ship  sailed  from  Georgia,  and  arrived  at  Montego-Bay,  in 
the  island  of  Jamaica.  She  remained  there  for  nearly  a  month, 
and  then  sailed  for  St.  Ann's,  in  that  island,  and  was  lost  in  her 
passage  thither. 

The  defence  was,  that  the  policy  ended  on  the  ship's  arrival 
at  Montego-Bay  and  remaining  there  twenty-four  hours,  and 
that  the  loss  was  therefore  not  within  the  policy,  it  having 
happened  after  her  departure. 

Erskine,  for  the  plaintiff,  contended,  that  the  policy  being 
in  general  terms  *'  to  Jamaica,"  that  it  meant  to  include  all  the 
ports  in  that  island  to  which  any  part  of  her  cargo  was  to  be 
delivered ;  and  contended,  that  it  was  matter  of  evidence  to  shew 
r  *H3  ]  to  what  *port,  in  fact,  she  was  bound.  He  contended,  that  in  this 
respect  there  was  a  difference  where  the  policy  was  on  the  ship 
and  on  goods,  and  that  the  policy  would  cover  the  latter,  though 
not  the  former. 

Lord  Eenyon  said,  that  where  a  ship  is  insured  to  any  par- 
ticular port  of  delivery,  if,  by  stress  of  weather,  she  is  forced  into 


1795.    N.  P.     1  ESP.  418.  741 


K.  B.    (AT    NISI    PRIUS)    HILARY   TERM. 


a  different  port,  and  there  discharges  part  of  her  cargo,  and  after-  Lbioh 
wards  proceeds  to  her  port  of  delivery,  he  was  of  opinion  that  matheb. 
the  policy  remained  good ;  but  that  where  a  ship,  under  a  general 
policy  to  Jamaica,  and  until  moored  twenty-four  hours,  came  to 
any  port,  and  there  voluntarily  remained,  and  discharged  part 
of  her  cargo,  such,  in  his  opinion,  put  an  end  to  the  policy  after 
remaining  there  twenty-four  hours,  whether  the  policy  was  on 
ship  or  on  goods.  His  Lordship,  however,  left  the  jury  to  state 
their  ideas  as  to  the  policy. 

The  jury  said,  that  when  a  person  insured  goods,  to  a  particu- 
lar port,  though  the  ship  might  touch  at  another  port,  and 
remain  there  for  twenty-four  hours,  that,  notwithstanding,  the 
policy  remained  in  force;  but  that  where  the  same  person 
insured  both  ship  and  goods,  as  in  the  present  instance,  there,  by 
the  touching  at  any  port,  and  remaining  there  twenty-four  hours,  « 
the  policy  was  discharged  as  to  all  other  ports. 

Lord  Eenyon  assented  to  this  distinction,  and  the  plaintiff 
withdrew  his  record. 

Erskine  and  Giles  for  the  plaintiff. 

Law,  Qihhs  and  Park  for  the  defendant. 


KOHL  V.  PARE.  1796 

(1  Espinasse,  44o--446.)  /i^7. 

Where  a  ship's  bottom  has,  during  the  voyage  insured,  been  taken  by 
the  worm,  in  consequence  of  which  she  is  incapable  of  proceeding  on  her        L  ^^^  ] 
voyage,  and  is  condemned,  this  is  not  a  loss  by  perils  of  the  sea, 
within  the  meaning  of  the  policy. 

In  a  policy  on  cargo  an  exception  of  average  loss  under  per  cent., 
has  reference  to  the  amount  of  risk  at  the  time  of  the  loss,  and  not  to  a 
full  cargo  taken  in  afterwards.f 

Case  on  a  policy  of  insurance  on  the  ship  Zumbee    [and 
cargo  ?  ] ,  from  St.  Bartholomew  to  the  river  Gombroon,  on  the 

t  See  Phillips  on  Insurance,  §  1774. 
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RoHL        coast  of  Africa,  and  from  thence  to  the  West  Indies,  during  her 
Pabb.        stay.     There  was  a  memorandum,  "  to  be  free  from  average, 
under  ten  per  cent,  for  loss  in  boats,  and  from  five  per  cent,  for 
loss  from  insurrection." 

The  ship  sailed  from  St.  Bartholomew  on  the  1st  of  September,. 
1792,  arrived  safe  on  the  coast  of  Africa,  and  began  to  trade.  In 
the  month  of  September  following,  there  was  an  in^rrection  of 
the  slaves  on  board  the  ship.  They  had  then  forty-nine  on  board, 
and  seven  were  killed,  and  one  died  by  accident,  in  consequence 
of  a  fall. 

After  this,  being  about  to  return,  it  was  found  that  the  worm 
had  taken  her  bottom,  and  had  destroyed  it  so  effectually,  that 
the  ship  could  barely  get  to  Cape  Coast,  where  she  was  condemned 

as  irreparable. 

Upon  these  facts,  two  points  arose  in  the  case ;  1st,  Whether 

this  was  a  total  loss  arising  from  the  perils  of  the  sea ;  or,  2ndlyy 

A  partial  loss  above  five  per  cent.,  for  which  the  plaintiff  waa 

entitled  to  recover. 

Gibbs,  for  the  plaintiff,  contended,  that  the  destruction  of 
the  ship's  bottom  from  worms,  having  arisen  in  the  course  of 
her  voyage,  was  a  peril  of  the  sea.  If  the  ship  had  struck 
against  a  rock  under  water,  and  her  bottom  been  destroyed,  that 
would  have  been  clearly  within  the  policy ;  there  it  proceeded 
from  an  inanimate  substance  striking  against  the  ship's  bottom. 
The  present  case  was  that  of  an  animated  substance  moving  to 
destroy  it. 

ErskinCy  contra,  insisted  that  it  could  not  come  under  that 
description  of  loss,  as  not  arising  from  any  peril  of  the  sea. 

[  446  ]  Lord  Ebnyon  said  that  it  appeared  to  him  a  question  of  fact, 

rather  than  of  law,  such  as  the  jury  were  competent  to  decide  on, 
from  the  opinion  on  the  subject  adopted  by  the  underwriters  and 
merchants. 

The  jury  (which  was  a  special  one)  found,  that  this  was  not  a 
loss  within  the  term  of  perils  of  the  sea  in  policies  of  insurance, 
and  of  course  that  the  plaintiff  could  not  recover  for  a  total  loss. 
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It  then  became  a  question,  as  to  the  partial  loss  from  the  Bohl 
insurrection,  which  it  was  necessary  should  exceed  five  per  cent.  pabb. 
in  order  to  give  the  plaintiff  a  title  to  recover.  If  the  calculation 
was  taken  at  the  time  when  the  loss  happened  by  the  insurrection, 
when  the  slaves  were  killed,  then  above  five  per  cent,  was  the 
loss ;  but  if  at  the  time  of  the  condemnation  of  the  ship  at  Cape 
Coast,  at  i?Hliich  time  the  whole  cargo  was  sold,  it  would  be  under 
five  per  cent. 

Upon  this  point  also,  the  opinion  of  the  jury  was  taken.  Mr. 
Yaux,  an  eminent  underwriter,  having  been  examined  as  to  both 
points,  they  found,  that  the  time  at  which  the  calculation  was  to 
be  made,  was  at  the  time  when  the  loss  happened,  at  which  time 
the  proportion  of  the  loss  to  the  cargo  then  on  board,  was  to 
regulate  the  loss. 

Lord  Kenton  expressed  his  assent  to  the  finding  of  the  jury 
on  both  points. 

The  plaintiff  hxid  a  verdict  for  an  average  loss. 

Gibbs,  Smith,  and  Park  for  the  plaintiff. 
Erskine  and  Oarroio  for  the  defendant. 


CTJERY  V.  WALTERf  i796. 

(1  Espinasse,  456—457.)  ,-— -, 

^        ^  '  [  456  ] 

A  barrister  cannot  be  called  as  a  witness,  to  prove  what  was  stated  by 
him  on  a  motion  before  the  Court. 

This  was  an  action  on  the  case,  for  a  libel. 

The  libel  for  which  the  action  was  brought,  was  an  account 
published  in  the  newspaper  called  the  Times,  of  which  the 
defendant  was  the  proprietor,  of  an  application  made  to  the 
Court  of  King's  Bench,  by  Mr.  Erskine  for  an  information 
against  the  defendant,  for  misconduct  as  a  magistrate. 

Mr.  Erskine  was  subpoenaed  to  prove  that  such  a  motion       [  457  1 

t  See  further  Curry  v.  Walter,  4  E.  E.  717,  1  Bos.  &  P.  525. 
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CCJKRT 

r. 

Walter. 


had  been  made,  and  that  he  had  in  fact  stated,  on  that  applica- 
tion, what  the  newspaper  had  reported  him  to  have  said. 

Upon  Mr.  Erakine'a  coming  into  court,  Eyre,  Chief  Justice, 
said,  he  was  of  opinion  that  a  barrister  should  not  be  called  as  a 
witness  to  prove  such  a  circumstance,  but  that  the  party  should 
prove  it  by  other  means,  or  by  other  witnesses  who  were  present 
at  the  time  of  the  motion  ;  but  that  it  should  be  at  the  option  of 
the  counsel,  whether  he  would  give  his  testimony  or  not. 

Mr,  Erskine  said,  he  would  not  volunteer  the  giving  of 
evidence  on  such  an  occasion,  and  retired.    *    *    * 


K.   B.    (AT    NISI    PRIUS)    TRINITY    TERM. 


1795. 


Stafford 
Summer 
A$9ize9, 

Eenyon,  C.J. 
[460] 


DOE,  EX  DEM.  COLCLOTJGH,  v.  MULLINERt 

(1  Espinaase,  460.) 

EncToachments  by  the  tenant  on  the  waste,  do  not  belong  to  the 
landlord. 

Ejectment  by  landlord,  after  the  expiration  of  a  lease,  against 
his  tenant,  for  the  recovery  of  a  garden,  which  the  tenant  had 
gained  daring  his  tenancy  by  encroachment. 

Lord  Eenyon  revolted  at  the  idea  that  the  tenant  could  make 
the  landlord  a  trespasser ;  which,  he  said,  would  unavoidably  be 
the  case,  if  the  landlord  could  recover  in  this  ejectment.  His 
Lordship  laid  it  down  as  clear  law,  that  if  a  tenant  inclose  part 
of  a  waste,  and  is  in  possession  thereof  so  long  as  to  acquire  a 
possessory  right  to  it,  such  inclosure  does  not  belong  to  the  land- 
lord; but  if  the  tenant  has  acknowledged  that  he  held  such 
inclosed  part  of  his  landlord,  this  would  make  a  difference;  and 
he  refused  to  save  the  point. 

Leycester  for  the  plaintiff. 


Plumer  for  the  defendant. 

t  See  the  observations  on  this  and 
the  following  case  in  Lisbum  (Earl) 
V.  Daviei  (1866)  L.  E.  1  0.  P.  259, 
266,  35  L.  J.  C.  P.  193,  13  L.  T.  795; 


Whitmore  v.  Humphries  (1871)  L.  R. 
7  C.  P.  1,  6,  41  L.  J.  C.  P.  43,  2o 
L.  T.  496.— E.  0. 
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DOE,  EX  DEM.  CHALLNOR,   v.  DAVIES-t  1795. 

(1  Espinasee,  461—462.)  

Same  point  as  last  case.  Shrewshurf 

'^  Summer 

Ejectment  for  two  pieces  of  land,  part  of  a  common  in  the  Thomson  B 
comity  of  Salop,  which  had  been  inclosed  by  the  defendant  and       .  ^^^ . 
another,  who  occupied  a  farm  of  the  plaintiffs,  contiguous  to  the 
common  on  which  the  encroachment  had  been  made. 

The  case  stated  on  the  part  of  the  plaintiff  was,  that  in  the 
year  1721,  a  Mr.  Yaughan  let  Challnor's  farm  to  Richard  Davies, 
for  ninety-nine  years,  if  three  persons  should  so  long  live,  the 
last  of  whom  died  twelve  months  ago.  Soon  after  the  making  of 
the  lease,  the  tenant  then  in  possession  took  a  patch  of  land  be- 
longing to  the  common  immediately  contiguous  to  the  farm.  It 
appeared  that  there  was  no  communication  between  the  farms 
and  the  inclosure,  but  the  gate  from  the  inclosure  led  from  the 
waste.  It  also  appeared,  that  about  forty  years  ago  the  then 
tenant  made  another  encroachment  on  the  common,  by  inclosing 
another  piece  of  land  adjoining  the  first  encroachment,  but  not 
communicating  with  the  farm. 

The  ejectment  was  brought  (the  lease  being  now  expired)  for 
the  recovery  of  these  encroachments,  which  the  tenant  had  not 
given  up  with  the  rest  of  the  farm  ;  and  it  was  contended  on  the 
part  of  the  lessor  of  the  plaintiff,  that  the  encroachments  must 
be  taken  to  have  been  made  for  his  benefit. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  it  was  [  462  ] 
clear  law,  that  if  the  encroached  land  had  been  laid  to  the  farm, 
then  it  must  be  taken  to  have  been  for  the  benefit  of  the  landlord ; 
which  was  acceded  to  by  the  defendant's  counsel,  under  this  lim- 
itation, if  the  landlord  had  shewed  his  assent  to  such  trespass, 
as  in  the  case  of  a  lease  from  year  to  year. 

The  learned  Judge  intimated  a  strong  opinion  against  the 
plaintiff  in  this  case ;  but  Mr,  Leycester  mentioning  that  it  had 
been  admitted  in  a  case  before  Perryn,  Baron,  at  Hereford, 
wherein  Mr.  Bower  and  Mr.  Plumer  had  been  counsel,  that  en- 

t  See  note  to  last  case. 
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Doe  croachments  by  tenants  were  for  the  benefit  of  their  landlords ; 
Davieb.  And  that  the  same  doctrine  had  been  recognized  by  Heath  and 
BuLLER,  Justices,  upon  this  circuit ;  his  Lordship,  out  of  defer- 
ence to  such  high  authorities,  declined  to  nonsuit  the  plaintiff, 
which  he  otherwise  would  have  done ;  and  the  plaintiff  obtained 
a  verdict. 

Plumer  and  Leycester  for  the  plaintiff. 

Millea  and for  the  defendant. 


K.  B.   (AT  NISI  PRIUS)  EASTER  TERM. 
1796.  CEANTZ  V.   GILL. 

^^^'  (2  Espinafise,  471-472.) 

[  471  ]  Where  a  father  gives  his  son  a  reasonable  allowance  for  his  expenses, 

the  son  is  solely  liable;  neither  shall  the  father  be  liable  even  for 
necessaries,  t 

Assumpsit  for  the  goods  sold  and  delivered. 

Plea  of  the  general  issue. 

The  action  was  brought  to  recover  a  sum  of  money  for  clothes 
furnished  by  the  plaintiff,  who  was  a  tailor,  to  the  defendant's 
son,  an  infant. 

The  plaintiff  proved  the  clothes  were  furnished  to  the  young 
man,  and  that  the  prices  were  reasonable. 

The  case  in  evidence  on  the  defence  was,  that  the  father  (the 
defendant)  resided  in  Cumberland,  and  had  sent  his  son  up  to 
London,  to  be  employed  in  the  business  of  a  haberdasher.  That 
he  had  sent  him  to  the  care  of  a  Mr.  Atkinson,  vnth  instructions 
to  him  to  pay  a  proper  sum  for  providing  the  young  man  with 
necessaries  suitable  to  his  situation. 

Mr.  Atkinson  was  called,  and  he  proved  the  above  circum- 

[  ^72  ]       stances,  and  ^that  he  had  in  fact  paid  the  son.an  allowance  while 

he  was  in  London,  by  his  father's  directions;    that  he  had 

t  As  to  the  liability  of  the  infant,  Q.  B.  D.  509,  57  L.  J.  a  B.  6,  and 
see   Johnstone   y.  Marks  (1887)   19      cases  there  referred  to. — R.  C. 
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ordered  clothes  for  him,  but  never  pledged  the  father's  credit  in      Crantz 
any  respect.  GiluJ 

Per  Lord  Kbnyon  : 

The  goods  being  furnished  to  the  son,  he  is  himself  prima  facie 
liable,  they  being  necessaries ;  if  tradesmen  deal  with  him,  and 
he  undertakes  to  pay  them,  they  must  resort  to  him  for  payment: 
the  father,  it  is  true,  may  be  liable  for  necessaries  furnished  to 
his  son  on  his  credit ;  but  when  he  gives  his  son  an  allowance, 
that  is  in  lieu  of  all  charges,  the  father  cannot  be  bound  by  law 
to  pay  even  for  necessaries  furnished  to  the  son  under  those  cir- 
cumstances. It  would  be  a  great  hardship  on  the  father,  who 
would  so  be  obliged  twice  to  pay  for  necessaries  furnished  to  his 

son. 

The  defendant  had  a  verdict, 

Erskine  and  Chambre  for  the  plaintiff. 

Law  for  the  defendant. 


[480] 


DILK  V.  KEIGHLEY.  i796. 

(2  Espinaase,  480—482.)  Jw^U 

Where  an  infant  carries  on  trade,  an  action  is  not  maintainable 
against  him  for  work  done  for  him  in  the  oonrae  of  that  trade  whioh  he 
so  carries  on,  on  his  own  account,  and  whereby  he  gains  his  living. 

Case  for  work  and  labour. 

Plea  of  infancy. 

Replication  of  necessaries.  T  481  ] 

The  plaintiff  was  a  writing  painter,  and  the  defendant  a 
glazier  and  painter,  and  the  work  was  done  by  the  plaintiff 
in  the  way  of  his  trade,  in  painting  and  guilding  letters  for  the 
defendant's  customers. 

On  the  case  being  opened,  Lord  Kenyon  expressed  an  opinion 
that  the  action  was  not  maintainable,  the  plaintiff's  counsel  hav- 
ing admitted  the  infancy. 

It  was  contended  by  the  defendant's  counsel,  that  those  things 
were  to  be  deemed  necessaries  by  which  an  infant  gained  his 
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Bilk        living :  that  in  the  present  case  the  defendant  carried  on  trade  on 
KsioHLBT.    his  own  account,  and  the  work  having  been  done  for  his  customers, 
for  which  he  himself  had  been  paid,  and  whereby  he  lived,  was  to 
be  deemed  necessaries  for  which  he  should  be  liable. 

Per  Lord  Eemyom  : 

The  law  will  not  allow  an  infant  to  trade.    The  substratum 
of  the  present  action  is,  therefore,  that  which  by  law  cannot  be 
done.    No  action  can  therefore  be  maintained  for  work  done  in 
the  course  of  it. 
I  482  ]  The  plaintiff  wa9  nonsuited,  t 

Oarrow  and  Wood  for  the  plaintiff. 

Mingay  for  the  defendant. 


K.   B.    (AT  NISI    PRIUS)   HILARY    TERM, 


1797. 
Feb.  15. 

At  WettmiH' 
iter, 

[624] 


AEDEN  V.   SHAEPE  and   GILSON. 

(2  Espinaase,  524— 52d.) 

Where  one  partner  puts  the  name  of  the  firm  to  a  bill  of  exchange, 
but  the  party  at  whose  request  it  is  done,  knows  that  it  is  not  on  the 
partnership  account,  nor  for  their  benefit,  but  is  the  act  of  the  partner 
only,  he  cannot  sue  the  firm  on  that  bill^ 

This  was  an  action  of  assumpsit  by  the  plaintiff  as  indorsee 
of  a  bill  of  exchange,  drawn  by  B.  Cowan  on  one  Bae,  at  two 
months  after  date,  in  favour  of  B.  Packer,  for  601.  dated  the  4th 
of  March,  1796. 


t  In  the  case  of  Hitchcock  y .  Tyson, 
Sittings  at  Quildhall  in  Hilary  Term, 
1786,  before  Buller,  J.  the  pleadings 
were  the  same  as  in  the  above  case ; 
but  the  defendant  had  paid  money 
into  Court. — Mingay  for  the  plaintiff 
at  the  trial  objected:  that  the  de- 
fendant haying  paid  money  into 
Court,  could  not  ayail  himself  of  his 
inftocy,  the  paying  money  into 
Court  being  an   admission  of   the 


plaintiff's  right  of  action. — But  Mr. 
Justice  BxTLLEB  ruled  that  he  might, 
as  the  money  paid  into  Court  might 
be  for  necessaries ;  and  the  plaintiff 
was  nonsuited. 

X  Lever$on  y.  Lane  (1862)  13  C.  B. 
N.  S.  278,  31  L.  J.  C.  P.  10,  7  L.  T. 
326 ;  Ex  parte  Darlington^  Ac.^  Cb., 
Re  iZtcAM  (1864)  4  De  G.  J.  &  S.  581, 
34  L.  J.  Bky.  10,  11  L.  T.  N.  S.  651. 
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The  case,  as  proved  on  the  part  of  the  plaintiff,  was,  that  on  abdbn 
the  let  of  March,  the  day  on  which  the  bill  bore  date,  Gilson,  one  Shabps. 
of  the  defendants,  brought  the  bill  in  question  to  the  plaintiff,  and 
requested  him  to  discount  it ;  the  plaintiff  said  he  could  not  do  it 
himself ;  upon  which  the  defendant  Gilson  answered,  he  could 
get  it  done  for  him,  but  wished  the  business  to  be  kept  a  secret 
from  his  partner  Mr.  Sharpe ;  to  which  the  plaintiff  assented,  and 
took  his  bill. 

The  witness  then  proved,  that  the  indorsement  "  Sharpe  and 
*  Gilson,"  was  in  the  handwriting  of  Gilson.  [  •626  ] 

On  this  evidence  the  plaintiff  rested  his  case. 

Lord  Eenyon  : 

This  action,  under  the  present  proof,  cannot  be  supported ; 
the  bill  is  indorsed  by  one  partner  in  the  name  of  the  firm ;  one 
partner  certainly  may  indorse  a  bill  in  the  partnership  name ; 
and  if  it  goes  into  the  world,  and  gets  into  the  hands  of  a  bond 
fde  holder,  who  takes  it  on  the  credit  of  the  partnership  name, 
and  is  ignorant  of  the  circumstances,  though  in  fact  the  bill  was 
first  discounted  for  that  one  partner's  own  use,  in  such  case  the 
partnership  is  liable ;  but  the  case  is  different  where  the  party 
who  brings  the  action  was  himself  the  person  who  took  the  bill 
with  the  indorsement  by  one  partner  only,  and  was  informed  that 
the  transaction  was  to  be  concealed  from  the  other :  he  cannot 
sue  thp  partnership ;  the  transaction  indicates  that  the  money 
was  for  that  partner's  own  use,  and  not  raised  on  the  partner- 
ship account,  [the  plaintiff]  therefore  shall  not  be  allowed  to 
resort  to  the  security  of  the  partnership,  to  whom  in  the  original 
transaction  he  neither  looked  nor  trusted. 

The  plaintiff  was  nonsuited. 
Oarrow  and  Manley  for  the  plaintiff. 
Erskine  and  ^Espinasse  for  the  defendants. 
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C.   P.    (AT   NISI    PRIUS)    HILARY    TERM. 


1797.  ASTON  V.   HEAVEN  and  Alt. 

-^^1-  (2  Eepinasee,  533—536.) 

At  Weitmin-  Coach  owners  are  not  liable  for  injuries  happening  to  passengers, 

^  from  accident  or  misfortune,  where  there  has  been  no  negligence  or 

[  533  ]  default  in  the  driver.    Where  there  is  no  other  carriage  on  the  road, 

the  driver  may  keep  in  the  middle  of  the  road,  and  is  not  bound  to  keep 
on  the  left  hand  side  of  the  road,  even  though  the  accident  might  have 
proceeded  from  the  coach  not  being  on  the  proper  side.f 

Case  against  the  defendants  as  proprietors  of  the  Salisbury 
stage-coach,  for  negligence  in  the  driving  of  the  said  coach ;  in 
consequence  of  which  the  coach  was  overset,  and  the  plaintiff  much 
bruised  and  her  finger  broke. 

The  plaintiff  proved  the  oversetting  of  the  coach,  and  the  acci- 
dent having  happened  from  the  oversetting  of  the  coach,  she  being 
an  outside  passenger. 

The  defence  relied  upon  was,  that  the  coach  was  driving  at  a 
regular  pace  on  the  Hammersmith  road,  but  that  on  the  side  was 
a  pump  of  considerable  height,  from  whence  the  water  was  falling 
into  a  tub  below ;  that  the  sun  shone  bright  at  the  time,  and  being 
reflected  strongly  from  the  water,  the  horses  had  taken  fright  and 
run  against  the  bank  at  the  opposite  side,  where  it  was  overset. 

These  facts  were  made  out  in  evidence ;  but  it  also  appeared 
that  at  the  time  of  the  accident,  the  coach  was  not  driving 
on  the  right  side  of  the  road,  but  on  the  middle  of  it ;  but  that 
]  «534  ]      in  fact  there  was  no  other  ^carriage  at  that  time  on  the  road. 

Adair,  Serjt.  for  the  plaintiff  contended,  that  this  was  no 
defence  to  the  action.  He  contended  that  this  was  the  case  of  an 
action  against  a  carrier,  and  the  same  rule,  as  in  the  case  of  goods, 
applied  to  the  case  of  the  carriage  of  the  person ;  and  that  they 

t  Thefollowingcasesbearuponthe  Qeneral   Omnibus   Co.  (1873)  L.  R. 

same  principle:— TFAtfc  v.  Boulton,  1  8  C.  P.  390,  42  L.  J.  €.  P.  112,  38 

Peake,  113,  3  R.  R.  657 ;  HeadheadT.  L.  T.  560;  Richardson  v.  Q,  E.  Ry, 

Midland  Ry.  Co.  (1867-69)  L.  B.  2  Co.  (1875,  1876)  L.  E.  10  C.  P.  486, 

Q.  B.  412,  419,  4  Q.  B.  379,  388,  36  1  C.  P.  D.  342,  32  L.  T.  248,  35  L.  T. 

L.  J.  Q.  B.  181,  38  L.  J.  Q.  B.  169,  351.— B.  C. 
16  L.  T.   485;    Simson  v.   London 
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should  be  liable  in  all  cases,  except  where  the  loss  or  injury  arose       Asroy 
from  the  act  of  God  or  of  the  King's  enemies.     So  that,  let  the     heavek. 
mischief  happen  under  what  circumstances  it  would,  except  in 
those  two  mentioned,  the  carrier  should  be  liable. 

But  should  it  be  necessary  to  prove  positive  negligence,  he 
relied  that  there  was  evidence  of  it  here,  it  having  been  proved 
that  the  carriage  was  driving  in  the  middle  of  the  road,  whereas 
had  it  been  driving  on  the  left  side,  which  by  law  the  driver  was 
bound  to  do,  the  accident  might  not  have  happened,  on  account 
of  the  great  distance  to  that  side  where  the  bank  was,  which  caused 
the  accident. — He  further  relied,  that  there  was  some  evidence 
that  the  coachman  was  then  driving  with  loose  reins. 

Eyre,  Ch.  J. : 

This  action  is  founded  entirely  in  negligence.  It  has  been  said 
by  the  counsel  for  the  plaintiff,  that  wherever  a  case  happens, 
even  where  there  has  been  no  negligence,  he  would  take  the 
opinion  of  the  Court,  whether  defendants  circumstanced  as  the 
present,  that  is,  coach-owners,  should  be  liable  in  all  cases,  except 
where  the  injury  happens  from  the  act  of  God  or  of  the  King's 
enemies.  I  am  of  opinion  the  cases  of  the  loss  of  goods  by  carriers 
and  the  present  are  totally  unlike. — ^When  that  *case  does  occur,  [  •SBS  ] 
he  will  be  told  that  carriers  of  goods  are  liable  by  the  custom  to 
guard  against  frauds  they  might  be  tempted  to  commit  by  taking 
goods  entrusted  to  them  to  carry,  and  then  pretending  they  had 
lost  or  been  robbed  of  them ;  and  because  they  can  protect  them- 
selves ;  but  there  is  no  such  rule  in  the  case  of  the  carriage  of  the 
persons. — This  action  stands  on  the  ground  of  negligence  alone. 

It  appears  by  the  evidence,  that  a  person  was  on  the  roof : 
that  undoubtedly  alters  the  centre  of  gravity,  and  makes  the  car- 
riage more  liable  to  overset ;  and  if  the  construction  of  the  car- 
riage was  such,  that  by  putting  a  person  on  the  roof  it  renders  it 
unsafe,  I  think  in  such  case  the  owTiers  would  be  liable ;  but 
that  is  not  to  be  presumed  to  be  so,  without  evidence. 

It  has  been  relied  [on]  that  the  coach  was  on  the  wrong  side  of 
the  road ;  but  it  is  also  in  evidence  that  there  was  no  other  carriage 
at  that  time  on  the  road.  In  such  case,  I  am  of  opinion  that 
nothing  is  imputable  to  the  driver :   whism'  there  wa^  no  other 
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ASTOK 

V. 

HXATKir. 


[•636  ] 


carriage  to  interrupt  him,  he  had  a  right  to  go  on  what  part  of 
the  road  he  thought  fit. 

The  immediate  cause  of  the  accident  is  agreed  on  all  hands ; 
the  question  therefore  depends  on  the  consideration  of  Whether 
there  was  any  negligence  in  the  driver  ?  It  is  said  he  was  driving 
with  reins  so  loose,  that  he  could  not  readily  command  his 
horses :  if  that  was  the  case,  the  defendants  are  liable ;  for  a 
driver  is  answerable  for  the  smallest  negligence.  But  if  this  does 
not  appear,  and  the  accident  appears  to  have  arisen  from  any 
unforeseen  ^accident  or  misfortune,  as  from  the  horses  suddenly 
taking  fright ;  in  such  case  the  defendants  are  not  liable. — ^It  is 
for  the  jury  to  say,  whether  it  proceeded  from  that  cause  or  not. 

The  jury  found  a  verdict  for  the  defendants. 
Adair,  Serjt.  Marshall,  Serjt.  and  Lawes  for  the  plaintiff. 
Le  Blanc,  Serjt.  and  Bailey  for  the  defendants. 


1797. 

Chelmsford 
Ltmt  Aiiixei. 

Heath,  J. 

[543] 


FITCH  V.  FITCH. 

(2  Espinasse,  543—545.) 

Under  a  claim  of  right  by  a  custom  for  all  the  inhabitants  of  a  pariah, 
evidence  that  a  party  claiming  such  right  rented  a  tenement  within  the 
parish,  which  he  used  occasionally,  though  he  did  not  actoally  reside 
within  the  parish,  will  support  the  custom. — Where  a  party  claims  a 
right  to  use  a  piece  of  ground  belonging  to  another  for  a  lawful  purpose, 
he  must  use  it  for  such  purpose  in  a  lawful  and  proper  way,  otherwise 
he  will  he  considered  a  trespasser. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  at 
Steeple  Bumstead  in  Essex. 

The  defendant  justified,  that  all  the  inhabitants,  &c.  of  the 
parish  of  Steeple  Bumstead,  had  by  custom  a  right  to  play  at  all 
times  of  the  year,  at  all  kinds  of  lawful  games  and  pastimes  in 
the  said  close.  He  then  averred  that  he  was  an  inhabitant ;  and 
that  the  trespass  was  committed  in  the  exercise  of  a  lawful 
pastime,  &c.  protU  ei  bene  licuit. 

There  was  a  new  assignment  "  of  unnecessary  and  excessive 
damage," — and  not  guilty  pleaded. 

The  evidence  as  to  the  inhabitancy  was,  that  the  defendant's 
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lather  lived  in  an  adjoining  parish,  but  that  he  rented  a  butcher's       Fitch 
shop  in  the  parish  of  Steeple  Bumstead,  where  he  and  the  defen-       fitcu. 
dant  came  regularly  twice  a  week,  for  the  purpose  of  selling  their 
meat. 

It  was  contended  by  the  plaintiffs  counsel,  that  this  was  not 
such  an  inhabitancy  as  could  justify  the  defendant  under  the 
title  of  an  inhabitant  within  the  custom,  which  should  be  con- 
fined to  those  only  who  dwelt  within  the  parish. 

Mr.  Justice  Heath  ruled  that  it  was. — His  Lordship  said,  it       [  5*4  ] 
was  like  the  case,  where  by  custom  a  right  was  claimed  of  dip- 
ping at  a  well ;  in  which  case,  a  defendant  circumstanced  as  the 
present,  could  be  justified  in  going  there. — So  of  a  seat  in  the 
parish  church. 

Upon  the  issue  on  the  new  assignment,  the  excessive  and 
unnecessary  injury,  the  evidence  was,  that  the  locus  in  quo^ 
which  was  the  soil  and  freehold  of  the  plaintiff,  having  been  let 
to  run  to  grass,  which  the  plaintiff  had  mowed,  the  defendants  had 
gone  into  it,  trampled  down  the  grass,  thrown  the  hay  about, 
and  mixed  gravel  through  it,  so  as  to  render  it  of  no  value. 

The  counsel  for  the  defendant  contended,  that  if  the  right 
was  established  for  the  inhabitants  to  play  at  any  games  in 
the  close,  the  defendants  were  justified  in  removal  of  any  ob- 
struction to  the  free  exercise  to  the  enjoyment  of  the  right  they 
claimed ;  and  so  were  justified  in  throwing  the  hay  about  in  the 
manner  stated. 

Heath,  J. : 

The  custom  appears  to  be  established.  The  inhabitants  have 
a  right  to  take  their  amusement  in  a  lawful  way.  It  is  supposed, 
that  because  they  have  such  a  right,  the  plaintiff  should  not  allow 
the  grass  to  grow.  There  is  no  foundation  in  law  for  such  a 
position.  The  rights  of  both  parties  are  distinct,  and  may  exist 
together.  If  the  inhabitants  come  in  an  unlawful  way,  or  not 
fairly,  to  exercise  the  right  they  claim  of  amusing  themselves,  or 
to  use  it  in  an  improper  way,  they  are  not  justified  under  the 

E.B. — ^VOL.  V.  80 
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FiTOH  cnstom  pleaded,  which  ia  a  right  to  come  into  the  'close  to  aee  it 
Fitch.  in  the  exercise  of  any  lawful  games  or  pastimes,  and  are  thereby 
[  *546  ]      trespassers. — His  lordship  therefore  left  it  to  the  jury  to  8ay» 

Whether  the  defendant  had  entered  the  close  in  the  fair  exercise 

of  a  right,  or  in  an  improper  way. 

The  jury  found  for  tJie  plaintiff,  that  it 
was  used  in  an  improper  way. 

Shepherd,  Serjt.  Garrow,  and  Marryat,  for  the  plaintiff. 

Palmer,  Serjt.  and  Lawes  for  the  defendant. 


,ip7-  JENDWINE  V.   SLADE. 

J%dy  12. 
-—  (2  Espinasso,  672—573.) 

[  572  ]  The  putting  down  the  name  of  an  artist  in  a  catalogue  as  the  painter 

of  any  picture,  is  not  such  a  warranty  as  will  subject  the  party  selling' 
to  an  action,  if  it  turns  out  that  he  might  be  mistaken,  and  that  it  was 
not  the  work  of  the  artist  to  whom  it  was  attributed.t 

This  was  an  action  brought  to  recover  damages  on  the  sale  of 
two  pictures,  one  of  which  was  said  to  be  a  Sea-piece  by  Claud 
Loraine,  \  the  other  a  Fair  by  Teniers,  which  the  defendant  had 
sold  to  the  plaintiff  as  originals,  when  in  fact  they  were  copies. 

The  defence  relied  on  was,  that  they  were  sold  under  a  cata- 
logue,  not  amounting  to  an  absolute  warranty,  but  upon  which 
the  buyer  was  to  exercise  his  own  judgment ;  and  further,  that  a 
bill  had  been  filed  by  the  defendant,  two  years  ago,  to  compel 
the  plaintiff  to  complete  the  sale ;  to  which  he  had  put  in  no 
answer,  but  paid  the  money,  and  that  therefore  he  could  not  now 
seek  to  rescind  the  contract  after  such  acquiescence. 

The  plaintiff's  counsel  answered  this  objection,  by  insisting 

t  Compare  Power  y.  Barham  (1836)  Bench  refused  a  new  trial.    See  also 

4  A.  &  E.  473,  where  Lord  Ellbn-  Gee  v.  Lwxu  (1867)  16  L.  T.  N.  S. 

BOROUGH  left  it  to  the  jury  whether  357. — ^E.  C. 

the  description  '*CanaIetto"  was  a         %  ^^^'  Ijordi  Kenton*s  opinion  as 

warranty,  and  they  found  for  the  to  the  floruit  of  the  artists  is  carious, 

plaintiff,  and  the  Court  of  King's  but  extra-judicial.— F.  P. 
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that  the  name  of  the  artist  put  opposite  any  picture  in  a  catalogue    Jendwine 

Mm 

was  a  warranty ;  and  if  *the  article  sold  did  not  correspond  with       sladb. 
it,  it  avoided  the  sale ;  and  as  to  the  transaction  in  respect  to       r  #573  -j 
paying  the  money,  that  the  plaintiff  was  deceived,  but  had 
brought  his  action  as  soon  as  he  discovered  the  fraud. 

Several  of  the  most  eminent  artists  and  picture-dealers  were 
called,  who  differed  in  their  opinions  respecting  the  originality 
of  the  pictures. 

When  the  evidence  was  closed, 

LoBD  Eenyon  said : 

It  was  impossible  to  make  this  the  case  of  a  warranty  ;  the  pic- 
tures were  the  work  of  artists  some  centuries  back,  and  there  being 
no  way  of  tracing  the  picture  itself,  it  could  only  be  matter  of  opinion 
whether  the  picture  in  question  was  the  work  of  the  artist  whose 
name  it  bore,  or  not.  What  then  does  the  catalogue  import? 
That,  in  the  opinion  of  the  seller,  the  picture  is  the  work  of  the 
artist  whose  name  he  has  affixed  to  it.  The  action  in  its  present 
shape  must  go  on  the  ground  of  some  fraud  in  the  sale.  But 
if  the  seller  only  represents  what  he  himself  believes,  he  can  be 
guilty  of  no  fraud.  The  catalogue  of  the  pictures  in  question 
leaves  the  determination  to  the  judgment  of  the  buyer,  who  is  to 
exercise  that  judgment  in  the  purchase. 

With  respect  to  the  bringing  of  the  action,  his  Lordship  added, 
that  if  any  fraud  has  been  committed  in  a  sale,  if  the  party  comes 
recently  after  discovery  of  the  deception,  he  is  not  barred  by 
circumstances  having  taken  place,  such  as  were  stated. 

Tlu  cause  was  referred  to  arbitration. 
Erskine  and  Lawes  for  the  plaintiff. 
Law  and  Fielding  for  the  defendant. 


3  c  2 
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K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


1797.  DOE,  EX  DEM.  PHILLIPS,  Esq.,  v.  BUTLEILt 


Nov,  29. 


(2  Espinaflse,  589—590.) 


At  WeMtminr  When  the  oommencement  of  a  tenancy  is  not  known,  notice  to  quit 

at  the  expiration  of  the  current  year  of  the  tenancy  is  sufficient. 
[  589  ] 

This  was  an  ejectment  for  prexnises  in  Crown  Court,  Moor- 
fields. 

The  defendant  rented  premises  of  the  lessor  of  the  plaintiff, 
and  the  rent  having  been  unpaid  for  a  great  length  of  time, 
this  ejectment  was  brought  to  recover  possession  of  the  premises. 

The  premises  in  question  were  part  of  a  considerable  estate 
which  the  plaintiff  had  let ;  and  the  defendant  not  having  taken 
them  of  the  plaintiff,  but  of  his  tenant,  it  was  not  exactly  known 
at  what  time  his  tenancy  commenced ;  and  the  following  notice 
to  quit  was  therefore  given  : 

"  William  Butler, 

"  Take  notice,  that  I  hereby  require  you  to  quit  and  deliver  up 

to  me  the  possession  of  the  house  and  premises  you  hold  of  me, 

situate  in  Bose-and-Crown  Court,  Moorfields,  in  the  parish  of 

St.  Leonard,  Shoreditch,  in  the  county  of  Middlesex,  at  the  end 

and  expiration  of  the  current  year  of  your  tenancy  thereof,  which 

shall  expire  next  after  the  end  of  one  half  year  from  the  date 

hereof.    Dated  this  20th  day  of  June,  1796. 

"  J.  Phillips." 

[  590  ]  The  only  question  was,  Whether  this  was  a  sufficient  notice  to 

quit,  so  as  to  entitle  the  lessor  of  the  plaintiff  to  recover  posses- 
sion of  the  premises,  no  particular  day  being  mentioned  ? 

Lord  Eenyon  held  that  it  was  sufficient;  and  the  plaintiff 
accordingly  had  a  verdict. 

Erskine  and  Marryatt  for  the  plaintiff. 

Garrow  for  the  defendant, 
t  See  to  similar  effect  Doe  d.  WHlt'amB  y.  Smithy  6  A.  &  £.  300. 
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FERGUSON  V. .  "97. 

(2  Espinasse,  690—591.)  Nov^9, 

A  tenant  from  year  to  year  is  only  bound  to  fair  and  tenantable    -^^    i^^"^*^ 
repairs,  so  far  as  to  prevent  waste  or  decay  of  the  premises;  not  to 
substantial  and  lasting  repairs,  suoh  as  new  roofing,  &c.  I-  ^^  J 

Tms  was  an  action  to  recover  damages,  for  suffering  an  house 
of  the  plaintiff  to  be  out  of  repair. 

The  case  on  the  part  of  the  plaintiff  was,  that  the  defendant 
had  rented  an  house  of  him,  as  tenant  at  will,  at  a  rent  of  81{. 
per  annum,  which  he  had  quitted.  After  the  defendant  had  given 
up  the  possession,  the  house  was  found  to  be  very  much  out  of 
repair;  and  the  plaintiff  had  an  estimate  made  of  the  sum 
necessary  to  put  it  into  complete  and  tenantable  repair ;  which 
sum  he  sought  to  recover  in  the  present  action. 

Lord  Kenton  said : 

It  was  not  to  be  permitted  to  plaintiff  to  go  for  the  damages  so 
claimed.  A  tenant  from  year  to  year  is  bound  to  commit  no 
waste,  and  to  make  fair  and  tenantable  repairs,  such  as  putting 
in  windows  or  doors  that  have  been  broken  by  him,  so  as  to  pre- 
vent waste  and  decay  of  the  premises ;  but  in  the  present  case 
the  plaintiff  has  claimed  a  sum  for  ^putting  on  a  new  roof  on  an  f  *oOi  ] 
old  worn-out  house  :  this  I  think  the  tenant  is  not  bound  to  do, 
and  that  the  plaintiff  has  no  title  to  recover  it. 


K.   B.    (AT    NISI    PRIUS)    HILARY    TERM. 

MOODY  V.  SUERIDGRt 

1709 

(2  Espinasse,  63^—634.)  ^^^  Y^ 

Malt  is  com,  within  the  meaning  of  the  danse  in  the  policies  of 
insurance,  "  to  be  free  from  average,"  &c. 

Assumpsit  on  a  policy  of  insurance. 

The  insurance  was  on  a  quantity  of  malt,  shipped  on  account 
of  the  plaintiff. 

t  Hart  T.  Standard  Insurance  Co,  (1889)  22  Q.  B.  D.  499,  501 ;  68  L.  J. 
a.  B.  284. 


U  GuUdhalL 
[G33] 
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MooDT  It  was  agreed,  that  the  loss  was  an  average  loss  only. 

SuRBiDOE.  ^^6  defendant  relied  on  the  clause  in  the  policy  of  insurance, 
*'  That  com,  fish,  &c.  are  to  be  free  from  average,  unless  general, 
or  the  ship  be  stranded ;  "  and  that  this  being  an  average  loss, 
he  was  therefore  not  liable. 

For  the  plaintiff  it  was  contended,  that  malt  did  not  come 
within  the  meaning  of  the  term  com,  in  the  policy  of  insurance, 
it  being  in  a  manufactured  state. 

[  034  ]  Lord  Kenton  said,  that  the  usual  clause  in  policies  of  insurance 

to  be  free  from  average  losses  was,  that  underwriters  should  not 
be  subjected  to  trifling  losses  in  the  case  of  articles  insured,  which 
were  of  a  perishable  nature  :  com  was  of  that  description ;  but 
that  it  more  strongly  applied  to  the  case  of  malt,  which  was 
certainly  corn,  though  in  a  manufactured  state,  but  which  was  of 
a  still  more  perishable  nature.  He  was  therefore  of  opinion,  that 
this  loss  came  within  the  exception  of  the  policy,  and  that  the 
defendant  was  discharged. 

The  jury  were  of  the  same  opinion,  and  found  a 

Verdict  for  the  defendant. 

Garrow  and  Park  for  the  plaintiff. 

Erskine  and  Gibbs  for  the  defendant. 


K.  B.    (.^T    NISI    PRIUS)    EASTER    TERM. 


1798.  DOE,  EX  DEM.  EYEE  &  ALT.  V.  LAMBLY. 

^'  (2  Espinasse,  635—636.) 

[  636  ]  Where  a  tenant  on  being  applied  to  respecting  the  commenoement  of 

his  holding,  informs  the  party  that  it  begins  on  a  certain  day,  and  notice 
to  quit  on  that  day  is  given  at  a  subsequent  time,  he  shall  be  bound  by 
the  information  he  so  gave,  and  not  be  permitted  to  shew  that  in  fact  it 
began  at  a  different  time. 

This  was  an  action  of  ejectment,  brought  to  recover  the 
possession  of  a  grass  farm  at  Tottenham. 
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The  title  of  lessor  of  the  plaintiff  was  as  landlord  of  the         Doe 

1*. 

premises,  against  the  defendant  as  the  tenant.  Lamblt. 

The  plaintiff  proved  the  holding  by  the  defendant,  and  notice 
to  quit  at  Lady-day. 

The  defendant  denied  that  his  term  commenced  at  Lady-day, 
and  relied  on  the  insufBciency  of  the  notice  to  quit. 

Li  order  to  support  his  case  and  the  notice,  the  plaintiff  gave 
in  evidence,  That  the  lessor  of  the  premises  had  been  a 
lunatic  ;  and  on  his  death  they  had  been  .advertised  to  be  sold. 
Mr.  Corfield  was  attorney  for  the  executors  of  the  lunatics,  and 
had  been  employed  by  them  to  sell  them.  Previous  to  their 
being  advertised,  Mr.  Corfield,  in  order  to  ascertain  what  interest 
he  had  to  sell,  and  how  the  premises  were  circumstanced,  applied 
to  the  defendant  Lambly,  who  was  then  the  tenant  in  possession, 
to  know  what  term  he  had  in  them,  and  when  his  holding 
commenced  ;  when  the  defendant  informed  him  of  his  interest, 
and  that  his  term  commenced  at  Lady-day. 

Lord  Kenton  intimating  an  opinion,  that  this  was  sufficient,  [  636  j 

Garrow,  for  the  defendant,  said,  that  he  was  instructed  that 
he  could  incontestably  prove  that  the  premises  were  not  held 
from  Lady-day ;  and  asked  his  Lordship  to  say,  whether,  in  case 
he  could  prove  that  the  information  given  to  Mr.  Corfield  had 
been  by  mistake,  it  would  enable  him  to  go  into  evidence  to  shew 
the  holding  was  not  from  Lady-day  ? 

Lord  Eenyon  said,  that  he  was  of  opinion  the  defendant  had 
concluded  himself  by  the  information  he  had  given  to  Mr.  Corfield, 
and  that  he  could  not  now  set  up  a  holding  from  a  different 
day ;  and  that  it  made  no  difference  whether  the  information 
so  given,  proceeded  from  mistake  or  design,  as  it  had  equally  the 
mischief  of  leading  the  landlord  into  an  error,  and  inducing  him 
to  proceed  to  recover  the  possession  of  the  term,  the  commence- 
ment of  which  he    had    taken    from    the    defendant's    own 

information. 

The  plaintiff  recovered. 

Erskine  and  Holroyd  for  the  plaintiff. 
Garrow  for  the  defendant. 
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1798.  WATSON  V.  THRELKELD. 

'  ^'  (2  Espinaflse,  637— €38.) 

At  Guildhall,  jf  ^  ^^j^  allows  a  woman  witli  whom  he  cohabits  to  assume  his  name, 

[  637  ]  and  in  that  name  to  contract  debts,  he  shall  be  bound  to  pay  for  goods 

furnished  to  her  at  his  house,  even  by  a  man  who  knew  that  the  parties 
were  not  married. 

Assumpsit  for  goods  sold  and  delivered. 

Plea  of  non-asaumpsit. 

The  action  was  brought  to  recover  the  amount  of  a  quantity  of 
linen  drapery  goods,  furnished  by  the  plaintiff  to  a  woman  who 
passed  for  the  wife  of  the  defendant. 

The  plaintiff  proved  the  delivery  to  the  woman  at  the  defen- 
dant's lodgings :  that  he  had  himself  chosen  some  of  the  articles 
for  her :  that  she  used  his  name ;  and  was  called  Mrs.  Threlkeld 
in  his  presence. 

The  defendant  relied,  that  in  fact  this  woman  was  not  his  wife, 
though  she  lived  with  him  as  such,  but  was  a  kept  woman ;  and 
that  that  circumstance  was  known  to  the  plaintiff  when  the 
goods  were  furnished.  It  was  then  pressed  by  the  defendant's 
counsel,  that  however  it  had  been  held,  that  if  a  man  permitted 
a  woman  to  use  his  name,  and  pass  for  his  wife,  he  thereby 
subjected  himself  to  the  payment  of  her  debts  ;  it  had  only  gone 
to  those  cases  where  the  tradesman  had  not  known  the  real 
situation  of  the  parties,  but  believed  the  woman  to  be  actually 
married :  that  it  was  meant  as  a  punishment  on  the  man,  who, 
by  permitting  a  woman  to  use  his  name,  had  thereby  given  her  a 
false  credit,  derived  from  his  situation  in  life,  as  passing  for  hi& 
£  ♦638  ]  wife  ;  but,  in  the  present  case,  no  such  deceit  was  ^practised,  no 
such  false  colours  held  out.  The  plaintiff  knew  the  defendant 
was  not  married ;  so  that  he  could  not  look  to  his  credit,  but  to 
the  woman's  own ;  and  that  the  plaintiff  should  therefore  be 
nonsuited. 

LoBD  Eenyon  : 

It  is  certain,  that  if  a  man  has  permitted  a  woman,  to  whom 
he  was  not  married,  to  use  his  name  and  pass  for  his  wife,  and 
in  that  character  to  contract  debts,  he  is  liable  for  her  debts  ; 
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and,  I  am  of  opinion,  that  he  is  liable,  whether  the  tradesman     [Watson 

who  furnished  the  goods  knew  the  circumstances  to  be  so,  or  not.  threlkeld. 

He  gives  her  a  credit  from  his  name  and  cohabitation  ;  and  it  is 

not  to  be  supposed  that  the  tradesman  could  look  to  the  credit  of 

a  woman  of  that  description,  and  not  to  that  of  the  man  by 

whom  she  was  supported.    I  shall  hold  the  credit  to  be  given  to 

him,  and  that  he  is  liable. 

What,  however,  added  his  Lordship,  I  have  said,  must  not  be 

taken  to  be  the  case  of  a  common  strumpet,  who  may  assume 

the    name  of  a  person,  without  his  authority,   from  having 

casually  known  him ;   it  must  be  where  the  man  permits  the 

woman  to  assume  his  name,  where  she  lives  in  his  house,  and 

is  part  of  his  family 

The  plaintiff  had  a  verdict. 

Erskine  and for  the  plaintiff. 

Mingay  for  the  defendant. 


K.   B.    (AT    NISI    PRIUS)    TRINITY    TERM. 

HAWKINS,  Adm.,  v.  BLEWITT.  hob. 

(2  Espinasae,  663—665.)  -^^^  * 

To  giTe  effect  to  a  donatio  mortis  causa,  the  deceased  must,  at  the  time         r  ggo  -• 
of  the  supposed  gift,  part  "with  all  dominion  oyer  the  property. 

TRo^'EB  for  a  box  containing  money  and  wearing  apparel, 
brought  by  the  plaintiff  as  administrator  of  one  HoUowell, 
deceased. 

The  defendant  pleaded  the  general  issue,  and  relied  on  his 
right  to  hold  the  property  as  a  donatio  mortis  causd  from  the 
deceased. 

The  case,  on  the  part  of  the  plaintiff  was,  that  the  intestate  in 
his  last  illness  ordered  the  box  to  be  carried  to  the  house  of  the 
defendant,  who  was  his  aunt,  and  to  be  delivered  to  her;  but 
gave  no  other  directions  ^respecting  it,  nor  said  any  thing  about      |  *rA  ] 
giving  it  to  her.    But  it  was  farther  given  in  evidence,  that,  on 
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Hawkins     the  next  day,  the  key  Tras  brought  to  the  intestate,  who  desired 

am 

Blewitt.     it  to  be  taken  back,  saying,  that  he  should  want  a  pair  of  breeches 
out  of  it. 

Gibbs,  for  the  defendant,  stated,  that  he  was  prepared  with 
evidence  to  shew,  that  early  in  life  the  intestate  had  been 
distressed  and  in  difficulties,  from  which  he  had  been  in  some 
degree  extricated,  and  otherwise  was  under  considerable  obliga- 
tions to  the  defendant,  to  whom  he  always  expressed  his  sense  of 
them ;  and  declared  his  intention  of  leaving  her  whatever 
property  he  should  die  possessed  of.  He  then  contended,  that 
having  thus  intimated  a  foregone  intention,  the  delivery  of  the 
box,  in  this  manner,  must  be  presumed  to  be  made  in  pursuance 
of  it,  and  be  sufficient  to  establish  her  title  to  the  property. 

LoBD  Eenyon  : 

I  should  be  glad  to  give  effect  to  the  intention  of  the  intestate, 
if  it  could  be  done  consistently  with  the  rules  of  law ;  but  I  am 
of  opinion  here,  the  defendant's  title  cannot  be  supported.  In 
the  case  of  a  donatio  mortis  causa,  possession  must  be  immediately 
given.  That  has  been  done  here ;  a  delivery  has  taken  place ; 
but  it  is  also  necessary  that  by  parting  with  the  possession,  the 
deceased  should  also  part  with  the  dominion  over  it.  That  has 
not  been  done  here.  The  bringing  back  the  key  by  her  the  next 
morning  to  the  intestate,  and  his  declaration  that  he  should  want 
one  of  the  articles  of  his  apparel  contained  in  it,  are  sufficient  to 
shew  that  he  had  no  intention  of  making  any  gift  or  disposition 
of  the  box.  It  seems  rather  to  have  been  left  in  the  defendant's 
care  for 'safe  custody,  and  was  so  considered  by  herself. 

•  1^  06.")  I  The  plaintiff  had  a  verdict. 

Oarrow  and  Eb.  King  for  the  plaintiff. 
Oibbs  for  the  defendant. 
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MAESH  V.  COLLNETT.  i798. 

(2  Espinasae,  663—666.)  MyVd. 

Copies  from  the  transfer  books  of  stock  kept  at  the  Bank  of  England   ^^  OuUdhalL 
are  admissible  in  evidence  without  production  of  the  books,  which,  on        [  665  ] 
grounds  of  public  policy,  ought  not  to  be  removed  from  the  Bank. 
And,  although  the  books,  were  in  court,  the  Judge,  for  the  sake  of 
example,  refused  to  look  at  them. 

So  an  attesting  witness,  although  in  court,  will  not  be  called  to  prove 
the  execution  of  a  deed  thirty  years  old. 

Case  for  money  had  and  received. 

To  prove  the  transfer  of  a  parcel  of  stock  by  the  plaintiff  to 
the  name  of  the  defendant,  th6  plaintiff's  counsel  offered  in 
evidence  a  copy  of  the  transfer,  taken  from  the  bank-book  of  the 
8  per  cents. 

The  bank-books  were  in  court,  but  the  copy  above  mentioned 
was  only  offered  in  evidence. 

Gihbs,  for  the  defendant,  objected  to  it,  and  contended  that 
the  books  themselves  were  the  best  evidence,  and  should  be  given 
in  evidence,  and  that  a  copy  was  inadmissible. 

Lord  Kenyon  said,  they  were  public  books,  which  public 
convenience  required  should  not  be  removed  from  place  to  place ; 
and  though  the  books  were  in  court,  he  would  not,  for  the  sake 
of  example,  break  in  upon  a  rule,  founded  on  that  principle  of 
public  convenience,  and  require  the  production  of  the  original, 
but  admit  a  copy  from  them  in  evidence.  *His  Lordship  added,  [  •eee  ] 
he  remembered  a  case  before  Mr.  Justice  Yates,  where  a  deed  of 
thirty  years  being  produced  in  evidence,  it  appeared  that  the 
subscribing  witness  was  Uving,  and  then  actually  in  court.  That 
learned  Judge  ruled,  that  he  would  not  break  in  upon  a  rule  of 
evidence  so  well  established,  as  that  deeds  of  thirty  years  standing 
proved  themselves,  by  requiring  the  subscribing  witness  to  be 
called,  but  would  admit  it  without  further  proof. 

Erskine,  Garrow  and  Manley  for  the  plaintiff. 
Gibbs  and  Marryat  for  the  defendant. 
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1798.^  HAMMERSLEY  et  al.  v.  KKOWLYS,  Esq. 

•^!!?!^^'  (2  Espinaase,  666—668.) 

Where  a  debtor  makes  a  payment  generally,  without  directing  the 
i[  666  ]  appropriation,  it  shall  be  taken  to  be  a  payment  on  account  of  the  sub- 

sisting debt,  and  on  no  other  account. 

Assumpsit  on  a  promissory  note  for  800Z.  made  by  the 
defendant,  and  drawn  payable  to  Nathaniel  Jefferys,  or  order, 
and  by  him  indorsed  to  the  plaintiffs. 

Jefferys,  the  payee  of  the  note,  had  been  a  jeweller,  and  kept 
cash  with  the  plaintiffs  as  his  bankers.  Having  provided  the 
jewels  for  the  marriage  of  the  Prince  of  Wales,  to  the  amount  of 
55,0002.  the  necessary  advances  on  that  occasion  having  involved 
[  •667  ]  jjjjjj  ^  diflficulties,  the  defendant,  *who  was  his  brother-in-law, 
had  lent  him  the  note  in  question  for  his  accommodation. 

In  February,  1797,  Jefferys  paid  the  note  in  question,  together 
with  two  others,  into  the  plaintiffs'  house  as  his  bankers :  on  the 
27th  of  that  month  these  notes  were  due.  Previous  to  that  time 
Jefferys  informed  the  plaintiff,  that  the  note  in  question  was  an 
accommodation  note,  and  requested  him  to  hold  it,  and  the  other, 
over  for  some  time,  until  his  demand  on. account  of  the  Princess 
of  Wales'  jewels  was  settled.  Hammersley  consented ;  and  on 
the  27th  of  February,  Jefferys  paid  into  the  house  2,0002.  and 
said  he  would  pay  the  balance  when  he  received  the  rest  of  his 
money  from  the  Prince's  trustees ;  and  also  leave  such  a  sum  in 
their  hands  as  would  repay  them  for  the  favour  done  to  him. 
This  balance  was  then  8022.  The  money  appeared  to  be  paid  in 
generally,  and  nothing  was  said  as  to  its  particular  appropriation 
at  the  time.  The  plaintiffs  carried  this  payment  generally  to 
account.  Jefferys  some  time  after  became  insolvent,  and  the 
plaintiff  now  sought  to  recover  on  this  note,  in  order  to  cover  the 
deficiency  in  the  balance  due  by  Jefferys  to  the  house. 

For  the  defendant  it  was  contended,  that  the  payment  made 
by  Jefferys  on  the  27th  of  February,  should  have  been  appro- 
priated to  the  payment  of  the  debt  then  subsisting,  and  of  couree 
to  the  discharge  of  the  present  note,  together  with  the  others, 
in  specie,  then  lying  unpaid  in  the  banker's  hands,  as  far  as  the 
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money  paid  in  would  go ;  and  that  therefore  the  utmost  that 
could  be  recovered  against  the  defendant,  or  the  makers  of  the 
other  notes,  would  be  the  802Z.  the  balance  then  unpaid  by 
the  2,000Z. 

LoBD  Eenyon  : 

The  grounds  of  the  law  as  to  payments  is  very  clear.  Where  a 
person  pays  money  on  one  account,  it  must  be  so  appropriated, 
and  cannot  be  changed :  but  the  rule  is  not  so  strict  as  to  say 
that  the  appropriation  must  be  made  at  the  time  the  payment  is 
made  ;  it  may  be  done  at  a  future  time,  in  pursuance  of  a  fore- 
gone transaction :  but  where  there  is  a  subsisting  demand  between 
two  parties,  and  the  debtor  makes  a  payment  generally,  it  would 
be  too  much  to  say  it  was  not  a  payment,  but  a  deposit.  It  does 
not  appear  to  me  that  it  can  be  so  taken,  unless  the  parties  agree 
that  it  should  be  so.  That  this  was  not  so  taken  by  the  plaintiffs 
themselves  appears,  because  it  appears  that  after  Jefferys  became 
insolvent,  Hammersley  applied  to  him  to  set  the  note  in  question 
to  the  account  of  the  general  balance :  I  therefore  think,  that  as 
the  subsisting  debt  on  the  27th  of  February,  when  Jefferys  paid 
in  the  2,000{.  on  account,  arose  on  the  note  in  question,  and  the 
two  others  mentioned  in  the  case,  the  plaintiff  was  bound  to 
ascribe  it  to  that  account.! 

The  jary  found  a  verdict  for  802/.  only, 
Garrow  and  Lawes  for  the  plaintiff. 


HAMMBB3- 

LEY 

r. 
Knowlts. 


[668] 


Er$kine  for  the  defendant. 

t  See  Devaynea  v.  Koble  {Clayton  $ 
case)  1  Merirale,  572,  605.  611 ;  In 
re  Sherry  (1884)  25  Ch.  D.  692,  53 


L.  J.  Oh.  404,  50  L.  T.  227 ;  JTancock 
V.  Smith  (C.  A.  1889)  41  Oh.  D.  458, 
58  L.  J.  Oh.  725,  61  L.  T.  341. 
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Maidsteru 
Summer 

Atitizes, 

Ken  YON,  C.J. 

and 

BULLEB,  J. 

[675] 


[  *rt76  ] 


THE  KING  V.  WATTS.t 

(2  Espinasee,  675--676.) 

Where  a  vessel  was  STink  in  a  navigable  river,  by  accident  or  mis- 
fortune, an  indictment  cannot  be  maintained  against  the  owner  for  not 
removing  it. 

This  was  an  indictment  against  the  defendant,  preferred  by 
the  city  of  London,  for  a  nuisance  on  the  river  Thames. 

The  indictment  charged,  ''  That  the  defendant,  being  the 
owner  of  a  certain  ship  which  had  been  sank  in  the  river  Thames, 
suffered  and  permitted  the  said  ship  to  remain  and  continue 
there,  to  the  obstruction  of  the  navigation  of  the  said  river,  and 
of  persons  passing,  repassing,  and  navigating  on  the  said 
river,"  &c. 

The  case,  as  stated  by  the  prosecutor's  counsel  was.  That  the 
defendant's  ship  coming  up  the  Thames,  was  run  down  and  sunk 
by  an  outward-bound  Indiaman ;  that  she  became  a  complete 
wreck,  in  which  state  she  was  at  the  time  of  the  indictment,  and 
had  the  effect  complained  of  in  the  ^indictment. 

Upon  the  opening  of  the  case,  Lord  Kenyon  expressed  his 
opinion  that  the  indictment  could  not  be  sustained.  His  Lordship 
said,  that  the  grievance  which  was  the  object  of  the  present 
indictment,  had  been  occasioned,  not  by  any  default  or  wilful 
misconduct  of  the  defendant,  but  by  accident  and  misfortune; 
and  that  it  would  be  adding  to  the  calamity  to  subject  the  party 
to  an  indictment  for  what  had  proceeded  from  such  causes, 
against  which  he  could  not  guard,  or  which  he  could  not  prevent. 

Shepherd,  Serjt.  for  the  prosecution,  contended,  That  though 
the  defendant  was  not  punishable  for  causing  the  nuisance, 
it  having  arisen  from  the  accident  stated,  it  still  was  his  duty  to 
have  removed  it,  and  that  he  was  therefore  liable  for  not  having 
done  so. 

Lord  Eekyon  said.  That  perhaps  the  expense  of  removing  the 
vessel  might  have  amounted  to  more  than  the  whole  value  of  the 

t    See  DavU  v.   Saunders  (1770)      App.  Ca.  743,  47  L.  J.  Q.  B.  193,  37 
2  Chitty,  639 ;  River  Wear  Commta-      Li  T.  N.  S.  543. 
sionerB  v.  Adaimon  (H.  L.  1877)  2 
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property  ;  he  was  therefore  of  opinion  that  the  offence  charged    The  KcKa 
was  not  of  that  description  for  which  an  indictment    could      watts. 
be  supported,  and  he  therefore  directed  an  acquittal. 

Shepherd,    Serjt.    the    Common    Serjeant,    Silvester    and 
Knowlys  for  the  prosecution. 

Palmery  Serjt.  and  Pitcairn  for  the  defendant. 


K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 

WRIGHT  V.  BARNARD.  i798. 

(2  Espinasee.  700—702.)  Deo,  11. 

A  notarial  copy  of  the  survey  of  a  ship  oondemning  her  as  not        .        _ 
being  worth  repairing,  is  only  evidenoe  of  the  fact  of  her  having  been        ^        ^ 
condemned,  not  of  the  particular  defects  on  which  the  condemnation  was 
grounded. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Silvina,  from  Norfolk  in  Virginia  to  the  port  of  London.  The 
loss  stated  in  the  declaration  was  by  the  perils  of  the  sea. 

The  defence  relied  on  was,  that  the  ship  was  not  seaworthy  at       [  ^i  ] 
the  time  she  sailed. 

It  was  proved  on  the  part  of  the  plaintiff  by  the  person  who 
had  effected  the  insurance,  that  he  had  laid  the  letter  of  orders, 
which  he  had  received  from  the  plaintiff,  before  the  defendant 
and  the  other  imderwriters.  In  that  letter  it  was  stated,  that 
the  ship  had  been  a  condemned  ship,  but  that  previous  to  her 
voyage  she  had  undergone  a  complete  repair,  and  that  the  captain 
was  satisfied  with  it  before  she  sailed. 

The  defendant  had  filed  a  bill  of  discovery,  and  for  an  injunc- 
tion in  the  Court  of  Exchequer  ;  and  by  rule  made  by  that  Court, 
it  was  ordered  that  a  notarial  copy  of  the  condemnation  of  the 
ship  should  be  admitted  in  evidence. 

The  condemnation  had  been  made  by  several  ship-carpenters 
in  America :  it  stated  the  particular  defects  of  the  ship,  her 
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Wriqht      timbers,  &c.  specifying  them  at  large ;  and  it  then  concluded, 
Babnard.     that  the  ship  was  condemned,  as  not  being  worth  repairing. 

The  captain  of  the  ship  was  caUed  by  the  plaintiff,  and  proved 

that  the  ship  had  undergone  a  complete  repair  under  his  direction ; 

and  he  mentioned  the  particulars  of  the  repairs  which  had  been 

done ;  with  which  he  declared  himself  to  have  been  perfectly 

satisfied,  and  that  the  ship  was  seaworthy. 

Gibbs,  for  the  defendant,  produced  the  notarial  copy  of  the 
condemnation,  and  proposed  to  give  it  in  evidence,  in  order  to 
shew  by  it  in  what  particulars  the  ship  had  been  defective  and 
out  of  repair ;  so  that  what  had  been  done,  according  to  the 
relation  of  the  captain,  was  insufficient,  and  that  the  ship  was  not 
thereby  rendered  seaworthy. 
This  was  objected  to  on  the  part  of  the  plaintiff. 

Lord  Eenyon  : 

I  am  of  an  opinion,  that  the  condemnation  is  inadmissible  to 
the  extent  contended  for.  Sitting  in  a  court  of  law,  I  can  receive 
no  evidence  but  what  comes  under  the  sanction  of  an  oath.  The 
evidence  now  offered  is  the  report  of  certain  ship-carpenters,  made 
ex  parte ;  and  without  the  obligation  of  an  oath  I  cannot  receive 
it.  I  will  admit  the  condemnation  as  evidence  of  the  fact,  that  a 
condemnation  had  taken  place,  but  no  farther. 

[  702  ]  The  plainHf  liad  a  verdict. 

Erskine,  Park  and  EspinasBe  for  the  plaintiff. 

Gibbs  and  Giles  for  the  defendant. 
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DOE,  EX  DEM.  HOLLINGSWORTH,  v.  8TENNETT.       I'eb.k 


[717] 


(2  EspinasBe,  717—719.)  -A*  Westmin- 

ster, 
If  a  tenant,  whose  lease  is  expired,  is  permitted  to  continue  in  pos- 
session, pending  a  treaty  for  a  further  lease,  he  is  not  a  tenant  from  year 
to  year ;  but  so  strictly  at  will,  that  he  may  be  turned  out  of  possession 
witiiout  notice.  Alilery  if  he  has  continued  in  possession  a  year,  or  rent 
has  been  received. 

This  was  an  action  of  ejectment. 

The  defendant  held  the  premises  as  tenant  to  the  plaintiff, 
under  a  lease ;  which  expired  on  the  24th  of  Jmie,  1798. 

The  demise  laid  in  the  declaration  in  ejectment,  was  on  the  Ist 
of  July,  in  the  same  year. 

A  notice  to  quit  was  proved,  dated  the  17th  of  August  follow- 
ing.   The  ejectment  was  of  Michaelmas  Term. 

For  the  defendant,  it  was  relied,  as  a  defence  to  the  action. 
That,  at  the  expiration  of  the  lease,  the  parties  had  entered  into 
a  new  agreement  for  a  further  term  of  seven  years.  This  was 
however,  by  parol,  and  void  ♦under  the  Statute  of  Frauds ;  but  it  [  ♦718  ] 
was  contended,  that  the  defendant,  haviag  been  permitted  to 
continue  as  tenant  after  the  expiration  of  his  lease,  he  should  be 
taken  to  continue  as  tenant  from  year  to  year;  and  so  the 
ejectment  was  not  maintainable,  it  being  brought  before  the 
year  expired. 

Lord  Eenyon  asked,  If  the  defendant  had  been  allowed  to 
continue  tenant  for  a  year  ?  or  if  the  lessor  of  the  plaintiff  had 
received  any  rent  from  him  ?  Being  answered  in  the  negative, 
he  said,  he  should  not  hold  this  to  be  a  tenancy,  imless  strictly 
at  will :  that  the  Statute  of  Frauds  was  decisive ;  it  beiag  thereby 
declared,  that  all  agreements  for  a  longer  term  than  three  years 
should  be  void,  where  there  was  no  note  in  writing ;  and  it  had 
been  held,  that  such  parol  agreement  was  not  good  even  for  three 
years.  The  agreement  being  therefore  void,  the  defendant  was 
in  by  no  title  of  tenancy  whatever ;  but  held  at  the  will  of  the 
lessor,  in  the  strictest  sense  of  the  word. 

R.R. — VOL.  V.  3d 
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i><>E  The   defendant's  counsel    then  relied,  That  the  plaintiff 

bTENNETT.  could  not  recovcr  in  this  ejectment,  on  the  ground  that  the 
defendant  was  in  possession  by  the  lessor  of  the  plaintiff's  per- 
mission, after  the  time  of  the  demise  to  the  plaintiff,  so  that  at 
that  time  he  could  not  be  a  trespasser:  and  cited  Goodtitle  ex  dem. 
Galloway  v.  Herbert,  4  Term  Eep.  680. 

To  prove  this,  they  gave  in  evidence,  that  such  an  agreement 
as  is  before  stated,  had  been  entered  into  between  the  defendant 
and  the  lessor  of  the  plaintiff :  that  leases  had  been  actually 
prepared  in  pursuance  of  it ;  and  the  81st  of  July  fixed  for  the 
execution  of  them :  and  that  the  defendant  had  been  always 
ready  to  have  done  his  part,  and  accepted  the  lease. 

[  719  ]  Lord  Kbnyon  ruled,  that  the  defendant  must  be  deemed  to  be 

in  by  the  lessor  of  the  plaintiffs  permission  till  the  treaty  for 
the  lease  was  at  an  end,  which,  at  soonest,  was  not  till  the  Slst  of 
July ;  so  that  on  the  1st  of  July,  the  day  laid  in  the  declaration, 
he  was  not  a  trespasser ;  and  directed  a  nonsuit.! 

Garrow  and  Reader  for  the  plaintiff. 

Gibbs  and  Wigley  for  the  defendant. 


NICHOL  &  ALT.  V.  MAETYN. 

(2  Espinaaae,  732—734.) 

[  7'M  ]  A  servant,  while  in  his  master's  serrioe,  may  solioit  business  from 

his  customers  for  himself,  when  his  service  is  at  an  end,  and  he  sets  up 
on  his  own  account.  It  is  not  actionable  to  induce  a  servant  to  leave 
at  the  expiration  of  his  term  of  service. 

This  was  a  special  action  on  the  case,  against  the  defendant, 
for  seducing  the  plaintiffs'  customers. 

The  plaintiffs  were  wholesale  ironmongers,  who  carried  on  a 
very  extensive  business ;  the  defendant  had  been  employed  by 
them  as  their  rider  or  traveller,  to  get  orders  in  the  course  of 
their  business ;  and  the  foundation  of  the  action  was,  That  the 
defendant,  who  at  the  time  of  bringing  the  action  was  in  the 
same  line  of  business  with  the  plaintiffs,  had,  during  the  time 

t  Vid.  Doe  ex  dem.  Martin  v.  WaUs,  1  T.  K.  83,  4  B.  B.  387. 
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that  he  was  in  their  employment,  endeavoured  to  Bedace  the      Nichol 
several  country  shopkeepers  who  were  in  the  habit  of  dealing     mabttn. 
with  the  plaintiffs,  to  leave  off  dealing  with  them,  and  to  transfer 
their  business  to  the  defendant. 

To  prove  the  plaintiffs'  case,  they  called  some  of  those  country 
^shopkeepers.  Their  evidence  proved  that  the  defendant  on  his  [  *7S3  ] 
last  coming  to  their  shops  as  rider  to  the  plaintiffs,  and  on  their 
business,  had  told  them  that  he  was  himself  going  into  the  same 
husiness  with  the  plaintiffs  after  Christmas,  and  would  then  be 
obliged  to  them  for  an  order  on  his  own  accoimt. 

It  appeared,  however,  on  the  cross-examination  of  those 
witnesses,  that  he  took  the  orders  regularly  for  the  plaintiffs  on 
that  journey,  and  that  they  were  executed  on  the  plaintiffs' 
account ;  and  that  no  solicitation  was  used  by  the  defendant  for 
any  order  at  that  time,  which  might  have  been  supplied  by  the 
plaintiffs. 

It  was  also  admitted,  that  in  fact,  the  time  of  the  defendant's 
engagement  to  serve  the  plaintiffs,  expired  at  the  beginning  of 
the  year ;  so  that,  in  truth,  in  the  month  of  March  he  would 
have  been  completely  his  own  master. 

LoBD  Ebnton,  Chief  Justice  : 

The  conduct  of  the  defendant  in  this  case,  may  perhaps  be 
accounted  not  handsome ;  but  I  cannot  say  that  it  is  contrary  to 
law.  The  relation  in  which  he  stood  to  the  plaintiffs,  as  their  ser- 
vant, imposed  on  him  a  duty  which  is  called  of  imperfect  obligation, 
but  not  such  as  can  enable  the  plaintiffs  to  maintain  an  action. 
A  servant  while  engaged  in  the  service  of  his  master,  has  no  right 
to  do  any  act  which  may  injure  his  trade,  or  undermine  his  busi- 
ness ;  but  every  one  has  a  right,  if  he  can,  to  better  his  situation 
in  the  world ;  and  if  he  does  it  by  means  not  contrary  to  law, 
though  the  master  may  be  eventually  injured,  it  is  *damnum  abs.  r  ♦734 1 
injuria.  There  is  nothing  morally  bad,  or  very  improper  in  a 
servant,  who  has  it  in  contemplation  at  a  future  period  to  set  up 
for  himself,  to  endeavour  to  conciliate  the  regard  of  his  master's 
customers,  and  to  recommend  himself  to  them,  so  as  to  procure 
some  business  from  them  as  well  as  others.  In  the  present  case, 
the  defendant  did  not  solicit  the  present  orders  of  the  customers ; 

Sd  2 
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NicHOL      on  the  contrary,  he  took  for  the  plaintiffs  all  those  he  could 
Mabttn.      obtain  :  his  request  of  business  for  himself  was  prospective,  cuid 

for  a  time  when  the  relation  of  master  and  servant  between  him 

and  the  plaintiffs  would  be  at  an  end. 

It  was  suggested  in  the  course  of  the  cause,  that  the  defendant 

had  seduced  some  of  the  servants  of  the  plaintiff  to  quit  their 

service,  and  to  enter  into  his  when  he  went  into  business. 

Upon  that  point  Lord  Eenyon  said,  That  seducing  a  servant^ 
and  enticing  him  to  leave  his  master  while  the  master  by  the 
contract  had  a  right  to  his  services,  was  certainly  actionable ; 
but  that  to  induce  a  servant  to  leave  his  master's  service  at  the 
expiration  of  the  time  for  which  the  servant  had  hired  himself 
although  the  servant  had  no  intention  at  the  time  of  quitting  his 
master's  service,  was  not  the  subject  of  an  action. 

The  plaintiffs  were  nonsuited. 
Erskine,  Garrow,  Gibhs,  and  Best  for  the  plaintiffs. 

LaWy  Adams,  and  Maryat  for  the  defendant. 


[739] 


K.  B.  (AT  NISI  PRIUS)  EASTER  TERM. 


1795.  NEWBY  r.  WILTSHIRE.! 

(2  Eepinasse,  739—742.) 


A  master  is  not  liable  to  reimburse  the  parish  for  the  cure  of  a  serrant 
meeting  with  an  accident  in  his  service. 

Assumpsit  for  money  paid,  laid  out,  and  expended  for  the  de- 
fendant's use,  which  came  on  to  be  tried  at  the  assizes  for  the 
county  of  Cambridge ;  when  the  following  case  was  reserved. 

t  This  case  is  reported  by  Espinasse  Common  Pleas  in  Wennally,  Adiry 

(vol.  ii.  p.  739),  from  a  note  not  be-  (1802)  3  Bos.  &  P.  247,  reported  6 

fore  in  print,  in  order  to  correct  a  R.  R.  780.    The  common  law  doctrine 

nisi  priua  ruling  of  Lord  Kenyos  in  in  the  headnote  must  now  be  taken 

Scar  man  v.  Castillo  reported  1  Esp.  subject  to  the  statutory  enactment 

270.    The  decision   of   the   King's  of    the   Employers'   Liability    Act, 

Bench  in  the  case  here  reported  is  1880.— B.  C. 
confirmed  by  the  judgment  of  the 
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The  case  stated,  That  the  defendant,  a  fanner,  sent  his  waggon  Nbwbt 
in  May,  1784,  to  Cambridge ;  and  in  returning,  a  boy  that  had  wiltshibk. 
been  sent  with  it,  fell  from  the  shafts  and  broke  his  leg ;  that  the 
boy  could  not  be  removed  out  of  the  parish  where  the  accident 
happened,  on  account  of  the  danger  it  might  occasion ;  that  the 
plaintiff  was  overseer  of  the  parish  where  the  accident  happened, 
and  took  the  charge  of  getting  the  boy  cured  upon  himself ;  that 
it  was  necessary  to  cut  off  the  leg ;  and  the  overseer  expended  in 
and  about  the  cure  82Z. ;  that  afterwards  the  boy  served  the  re- 
mainder of  the  year  with  his  master,  and  the  action  was  brought 
to  recover  from  the  defendant  the  expenses  of  the  boy's  cure. 

Sayer  for  the  plaintiff,  contended  that  the  action  was  well  [  740  ] 
brought,  and  insisted  first,  that  the  master  was  generally  liable 
for  the  cure  of  all  accidents  that  might  happen  to  his  servant 
while  in  his  service.  2ndly,  That  he  was  liable  upon  the  par- 
ticular circumstances  of  the  case.  The  parish  had  nothing  to  do 
with  accidents  of  this  sort ;  and  a  master  could  not  discharge  a 
servant  in  his  sickness,  but  was  bound  to  maintain  him  as  long 
as  it  lasted.  Itex  v.  Christchurch,  Bur.  Set.  Cas.  158.  The 
master  might  have  a  particular  action  for  the  beating  of  his 
servant,  upon  the  principle  of  the  loss  of  service ;  and  in  2 
Bulst.  882,  an  action  was  brought  by  a  master  against  a  surgeon 
for  prolonging  the  cure  of  his  servant.  The  fair  inference  is, 
that  the  master  is  liable  generally  to  bear  the  expenses.  He 
cited  Stra.  99. — 2ndly,  The  master  was  bound  to  answer  the  same 
under  the  particular  circumstances  of  this  case,  and  cited  Watson 
V.  Turner,  Bull.  N.  P.  281. 

Wihon  for  the  defendant : 

This  action  is  not  maintainable  by  one  parish  officer  only. 
There  was  no  order  made  to  remove  the  pauper:  the  action 
ought  to  have  been  brought  by  the  boy  himself,  or  by  the 
surgeon  who  cured  him.  If  the  parish  is  liable,  the  master  is 
not ;  and  there  is  nothing  in  the  case  that  will  amount  to  an 
express  undertaking  on  the  part  *of  the  master  :  his  ability  to  [  *74i  ] 
maintain  the  servant  is  out  of  the  question,  as  it  would  be  im- 
possible in  a  case  of  this  kind  to  ascertain  that ;  and  the  question 
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ACCIDENT — Inevitable. — ^Where  a  vessel  was  sunk  in  a  navigable 
river,  by  accident  or  misfortune,  an  indictment  cannot  be  maintained  against 
the  owner  for  not  removing  it.     Bex  v.  Watts 766 

ACCUKEULATIONS.     See  WiU,  5. 

AOSNT.    See  Sale  of  Goods,  1. 

ALBEBUAX— Election.     See  Election. 

ANIMAL — Dangerous  Dog. — In  an  action  on  the  case  for  keeping  a 
do^  used  to  bite,  if  the  dog  was  kept  on  the  defendant's  premises,  and  tne 
injury  received  in  consequence  of  the  plaintiff  imprudently  going  on  them, 
the  action  cannot  be  maintained. 

But  where  there  is  a  public  way,  or  the  owner  of  a  mischievous  animal 
suffers  a  way  over  his  close  to  be  used  as  a  public  one,  if  he  keeps  such 
animal  in  his  close,  he  shall  answer  for  any  injury  any  person  may  sustain 
from  it.     Brock  v.  Copeland 730 

ANNtTITY— Sale  of,  by  solicitor  to  his  client  set  aside.  Gibson  v. 
Jeyes 295 

And  see  Contract,  1,  and  Will,  2. 

APPOINTMENT— Power  of.    See  Power. 

ABBITBATION. — 1.  Award  set  aside:  the  arbitrator  having  received 
evidence  after  notice  to  the  parties  that  he  would  receive  no  more,  in  which 
they  acquiesced.     Walker  v.  Frobisher 223 

2.  The  Court  will  not  make  a  submission  to  an  award  a  rule  of  Court, 

where  part  of  the  matter  agreed  to  be  referred  has  been  made  the  subj'ect  of 
an  indictment.     Watson  v.  M*CuUum 433 

And  see  Partnership,  2. 

ASSIGNMENT.     See  Lease. 

ASSAULT — Damages. — In  trespass  for  assault  and  battery,  and  not 
gnilty  pleaded,  the  jury  are  not  at  liberty  to  take  into  consideration  the 
circumstances  of  the  assault  and  battery,  with  a  view  to  reduce  the  verdict 
below  the  amount  of  the  damage  actually  sustained,  if  those  circumstances 
could  have  been  pleaded.     Wataon  v.  Christie 579 

BANBIBTTPTCY — 1.  Discharge. — A  discharge  under  a  commission  of 
bankrupt  in  a  foreign  country  is  no  bar  to  an  action  for  a  debt  arising  here 
against  the  bankrupt  by  a  creditor  a  subject  of  this  country.  Smith  v. 
Buchanan 499 

2.  Dividend. — Creditor   having   securities  of  third  persons  to  a 

greater  amount  than  the  debt,  may  prove  and  receive  dividends  upon  the  full 
amoimt  of  the  securities  to  the  extent  of  20«.  in  the  poimd  upon  the  actual 
debt.    Bloxhaniy  Ex  parte 368 

BANXBTJPTCY— 3.  Purchase  of  estate  by  assignee.— Assignees  of 
a  bankrupt  removed  on  the  ground,  that  one  of  them  had  purchased  the 
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bankrupt's  estates  iinder  the  commission,  for  himself.  A  re-sale  was  directed ; 
and  the  purchaser  to  account  for  a  profit  gained  by  him  upon  a  re>sale  of 
part :  but  he  was  discharged  from  the  purchase  only  conditionally,  in  case 
the  re-sale  should  produce  more.     Reyimds,  Ex  parte  ....     143 

4.  Fraudulent  preference.    See  Bill  of  Exchange,  3. 

5.  Of  continuing  partner.    See  Partnership,  5. 

And  see  Mortgage,  2. 

BA&BI8TER. — A  barrister  cannot  be  called  as  a  witness,  to  prove  what 
was  stated  by  him  on  a  motion  before  the  Court.     Curry  y.   Waiter  .    743 

BILL  OF  EXCHANGE— 1.  Discharge  of  Indorser. — ^A.  makes  a 
promissory  note  in  favour  of  A.,  B.,  and  0.  The  note  is  endorsed  by  them 
to  C,  E.,  and  F.,  who,  as  holders,  brmg  an  action  upon  the  note  against  B. 
as  indorser.  Ihe  action  will  not  lie;  nor  can  it  be  made  good  by  any 
amendment  in  respect  of  parties.    Mainwaring  v.  Newman  .        .        .    554 

2.  Form. — ^A  draft  in  these  words,  *'Mr.  N.   will  much  oblige 

Mr.  W.  by  paying  to  J.  B.  or  order  20/.  on  his  accoimt,"  is  a  bill  of  ex- 
change, and  cannot  be  given  in  evidence  without  a  stamp.  Neither  is  such 
draft,  though  taken  without  objection  bv  the  party  at  the  time,  any  dis- 
charge of  a  subsisting  debt.    Ruff  v.  WM 723 

3.  Fraudulent  preference  of  creditor. — ^The  acceptor  of  a  bill  of 

exchange  two  days  before  the  expiration  of  the  time  for  which  the  bill  was 
originally  drawn,  called  upon  the  indorser  and  informed  him  privately  that 
he  was  insolvent;  the  indorser  insisted  on  being  paid  the  amount  of  the  bill, 
offering  at  the  same  time  to  become  security  to  the  creditors  lor  so  much  as 
the  estate  should  produce,  whereupon  the  acceptor  paid  it,  and  four  days 
after  became  bankrupt ;  it  also  appeared  that  the  bill  had  been  altered  so  as 
to  make  it  fall  due  before  thin  transaction,  but  without  the  defendant's 
knowledge.  Held  that  this  was  sufficient  proof  of  fraudulent  preference  to 
defeat  the  payment  of  the  bill.     Singleton  v.  Butler       ....    593 

4.  Specific  appropriation. — ^A.  abroad  commissions  B.  in  London, 

to  send  >^iTn  foreign  com ;  with  particular  directions  as  to  the  manner  and  times 
of  sending  it ;  and  remits  bills ;  which  B.  discounts ;  and,  the  coin  required 
not  bein^  to  be  had  in  England,  sends  two  remittances,  not  equal  to  the  amount 
of  A.*s  bills,  to  Lisbon,  for  the  purpose  of  procuring  it:  with  directions,  if  it 
cannot  be  had,  to  return  bills.  The  coin  not  being  obtainable,  bills,  nearly  to 
the  amount  of  the  remittance  to  Lisbon,  not  indorsed  by  the  correspondent 
there,  are  returned ;  and,  B.  in  the  interval  becoming  bankrupt,  are  received 
by  his  assignees.  A.  was  held  entitled  to  follow  those  bills  under  the  par- 
ticular circumstances:  the  Lord  Chancellor  expressing  much  doubt,  whether 
the  same  would  hold  in  the  case  of  a  remittance  to  buy  goods  in  the  way  of 
trade.     Sayere,  Ex  parte 17 

5.  Premature  demand  for  payment. — Where  by  mistake  payment 

of  a  bill  had  been  demanded  from  the  acceptor  the  day  before  it  became  due, 
in  an  action  against  the  drawer  he  shall  be  nonsuited,  the  demand  being 
premature.     Wissen  v.  Roberts 737 

6.    Belease  of  indorser  by  transaction  between  holder  and 

acceptor. — if  the  indorsee  of  a  bill  having  sued  the  acceptor  to  judgment^ 
and  taken  out  execution,  receive  of  him  a  sum  of  money  m  part  payment, 
and  take  his  security  for  the  remainder,  with  the  exception  of  a  nominal  sum 
only  ;  he  id  thereby  precluded  from  afterwards  smng  the  indorser.  English 
T.  Barley 543 

BILL  OF  EXCHANGE— 7.  Unauthorised  acceptance  on  partner- 
ship account.    See  Partnership. 

BILL  OF  SALE — Twyne's  case. — The  goods  of  A.  being  taken  in 
execution  and  put  up  to  sale,  B.  became  the  purchaser  and  took  a  bill  of  sale 
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of  the  sheriff,  but  permitted  A.  to  contixiue  in  possession ;  A.  then  executed 
another  bill  of  sale  of  the  same  goods  to  C.  a  creditor,  under  which  the  latter 
took  possession ;  whereupon  B.  Drought  an  action  against  C.  for  the  goods. 
Held,  that  the  first  bill  of  sale  was  valid,  and  that  B.  was  therefore  entitled 
to  recover.    Kidd  v.  Hawlinson 540 

BOND — 1.  Form. — A.  executed  a  bond  as  the  joint  and  several  bond  of 
himself  and  B.,  and  signed  it  *'  A.  and  B.,"  having  no  authority  from  B.  so  to 
do.    Held  that  the  bond  was  good  as  the  several  bond  of  A.    Elliot  v.  Ikivis 

616 

2.  Immoral  consideration. — ^Voluntary  bond  during  cohabitation 

to  a  woman  previously  of  a  very  loose  life :  soon  afterwards  another  bond, 
expressly  securing  a  continuance  of  the  connection  by  an  annuity  in  case  of 
separation.  Bill  by  the  executor  to  have  the  bonds  delivered  up  was  dis- 
missed with  costs:  the  former  being  considered  uuimpeached:  the  latter  void 
at  law,  as  pro  turpi  cauad.     Gray  v.  Mathiaa 48 

3.  Post-obit. — ^A  bond  was   conditioned  that  the  obligor  should 

indemnify  the  obligee  from  all  the  sums  the  latter  should  pay,  or  be  liable 
to  pay,  on  the  obligor's  account ;  and  before  the  execution  of  the  bond  a 
memorandum  was  uiereon  indorsed,  that  the  obligee  **  hath  given  an  under- 
taking not  to  sue  upon  the  bond  until  after  the  obligor's  death ;  "  held  that 
this  memorandum  was  to  be  taken  as  part  of  the  condition ;  and  made  the 
bond  in  effect  payable  only  by  the  representatives  of  the  obligor  after  his 
death.    Burgh  v.  Preston 416 

4.  A  bond  given  for  the  payment  of  an  annuity  until  the  hop  duties 

should  amount  to  a  certain  sum  is  voidable.     Tappenden  v.  Bandall     .    662 

BTTBGLABT.    See  Criminal  Law,  1. 

OABBIEB — 1.  Liability — Notice. — The  owners  of  vessels  on  the  navi- 
gation between  A.  and  G.  having  given  public  notice  that  they  would  not 
be  answerable  for  losses  in  any  case,  except  the  loss  were  occasioned  by 
want  of  care  in  the  master,  nor  even  in  such  case  beyond  10/.  per  cent, 
unless  extra  freight  were  paid,  the  master  of  one  of  the  ships  took  on 
board  the  plaintiff's  goods,  to  be  carried  from  A.  to  B.  (an  intermediate 

5 lace  between  A.  and  0.^  and  delivered  at  B. ;  the  vessel  passed  by  B.  without 
elivering  the  plaintiff  s  goods  there,  and  sunk  before  her  arrival  at  0. 
without  any  want  of  care  in  the  master ;  held  that  the  owner  of  the  vessel 
was  responsible  to  the  plaintiff  for  the  whole  loss  in  an  action  on  the  con- 
tract.   Ellis  V.  Turner «        •        .        .        .     441 

2.  Liability  for   injury  to  passengers. — Coach  owners  are  not 


liable  for  injuries  happening  to  passengers,  from  accident  or  misfortune, 
where  there  has  been  no  negligence  or  default  in  the  driver.  Where 
there  is  no  other  carriage  on  the  road,  the  driver  may  keep  in  the  middle 
of  the  road,  and  is  not  bound  to  keep  on  the  left  hand  side  of  the  road,  even 
though  the  accident  might  have  proceeded  from  the  coach  not  being  on  the 
proper  side.    Aston  v.  Seauen 750 

3.  Warranty  of  safe  delivery. — ^If  A.  send  goods  by  B.  who  says 

"  I  will  warrant  they  shall  go  safe,"  B.  is  liable  for  any  damage  sustained  by 
the  goods  notwithstanding  A.  send  one  of  his  own  servants  in  B.'s  cart  to 
look  after  them.    Robinson  v.  Dunmore 636 

And  see  Lien. 

OHAPEL-Oift  to  build.    £fe<!  Will,  27. 

OHABITY.    5ee  WiU,  27,  29. 

OHILDy  illegitimate,  not  entitled  under  description  of  ^'  child.'* 
See  Will,  16,  28. 
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CHX7BCH.    See  Pew. 

CITY  OF  LONBON.—The  common  seal  of  tiie  citj  proves  itself.   Doed. 
Woodmass  v.  Afaeon 718 

00MMI8SI0NEB8  OF  TAXES.    See  Trespaaa. 

OONSIDE&ATION,  immoral.    See  Bond,  2. 

CONSTABLE.    See  Officer. 

C0NTRACT--1.  Ulegral— Recovery  back  of  money  paid  under. — 

A.  in  consideration  of  2002.  paid  by  B.  save  a  bond  for  tne  payment  of  an 
annuity  to  the  latter  of  100  guineas  untu  the  hop-duties  should  amount  to  a 
certain  sum.  Before  this  event  had  taken  place  A.  brought  an  action  to 
recover  back  the  200/.  of  B.  Held  that  the  action  was  maintainable. 
Tappenden  v.  Bandall 662 

2.  Penalty. — By  articles  of  agreement  between  the  plamtiff  and 


defendant  it  was  agree<l  on  the  part  of  the  former  that  he  should  pay  the 
latter  so  much  per  week  to  perform  at  his  theatres,  with  her  travelling 
expenses  of  removing  from  one  theatre  to  another  except  extra  baggage ; 
and  on  the  part  of  the  defendant,  that  she  should  perfoi*m  at  the  theafies 
such  things  as  she  should  be  required  by  the  plaintiff,  and  attend  at  the 
theatre  beyond  the  usual  hours  on  any  emergency  and  at  rehearsals  or  be 
subject  to  such  fines  as  are  established  at  the  theatres,  and  be  at  the  theatre 
hall  an  hour  before  the  performances  begin,  and  abide  bv  the  regulations 
of  the  theatres  and  pay  all  fines ;  and  it  was  agreed  by  both  parties  that 
**  either  of  them  neglecting  to  perform  that  agreement  should  pay  to  the 
other  200/.''  Assumpsit  upon  tnis  agreement  ntating  several  breaches,  and 
concluding  to  the  plamtiff  *s  damage  of  200/. — Held  Uiat  the  siun  mentioned 
in  the  agreement  was  in  the  nature  of  a  penalty,  not  of  liquidated  damages. 
Astley  v.  Weldon 618 

3.  Against  public  policy.     See  Wager. 

4.  Immoral.    See  Bond,  2. 

And  see  Evidence,  7,  8,  and  Vendor  and  Purchaser. 

COBPORATION— 1.  Majority. ~  The  Crown  by  letters-patent  granted 
to  the  master  and  wardens  of  the  corporation  of  bakers  (there  being  four 
wardens),  by  themselves  and  their  deputy  or  deputies,  full  power  to  overlook 
and  correct  the  trade  of  baking.  Held,  that  the  master  and  one  warden 
could  not  justify  entering  the  house  of  a  baker  to  overlook  bread ;  for  if  they 
acted  as  principals,  they  did  not  amount  to  a  majority  of  the  persons  to 
whom  the  power  was  given ;  and  if  they  acted  as  deputies,  it  should  have 
appeared  that  they  were  appointed  by  the  majority.     Cook  v.  Loveland    533 

2.  Leave  to  inspect  muniments  in  possession  of.  See  Prac- 
tice, 3. 

COSTS — 1.  Of  former  action.     See  Zyectment,  2. 

2.  Security  for.    See  Practice,  2. 

Aiid  see  Will,  19. 

COVENANT — 1.  Construction. — ^The  rule  that  the  words  of  a  cove- 
nant are  to  be  taken  most  strongly  against  the  covenantor,  must  be 
qualified  b^"  the  observation  that  a  due  regard  must  be  paid  to  the  intention 
of  the  parties  as  collected  from  the  whole  context.  A.  after  granting  certain 
premises  in  fee  to  B.  and  after  warranting  the  same  against  himself  and  his 
heirs,  covenanted,  that  notwithstanding  any  act  by  him  done  to  the  contrary 
he  was  seised  of  the  premises  in  fee,  and  that  he  had  full  power,  &c.  to  con- 
vey the  same;  he  then  covenanted  for  himself,  his  heirs,  executors,  and 
administrators,  to  make  a  cart- way,  and  that  B.  should  quietly  enjoy  with- 
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out  intemiption  from  himself,  or  any  person  claiming  xmder  him;  and, 
lastly,  that  he,  his  heirs,  and  assigns,  and  all  persons  claiming  under  him, 
should  make  further  assurance.  Held,  that  the  general  intervening  words, 
**  full  power,  &c.  to  convey,"  were  either  part  of  the  preceding  special 
covenant;  or,  if  not,  that  they  were  qualined  by  all  the  other  special 
covenants  against  the  acts  of  himself  and  his  heirs.  Broumingy,  Wright    521 

OOVENAXT — 2.  Fair  and  usual — Not  to  Assign. — Covenant  in  a 
lease  not  to  assign  or  underlet  without  leave  of  the  landlord  in  writing,  is 
consistent  with  a  warranty  that  the  lease  (being  that  of  a  public-house)  con- 
tains none  but  fair  and  usual  covenants.    Morgan  v.  Slaughter     .        .715 

3.  Breach  of.    8ee  Landlord  and  Tenant,  I. 

4.  For  renewal  of  lease.    See  Landlord  and  Tenant,  3. 

5.  To  leave  by  will.    See  Settlement  (Marriage),  1. 

CBIKINAL  LAW — 1.  Burglary. — Burglary  cannot  be  committed  in  a 
centre  building  used  merely  as  a  partnership  counting-house,  but  having  no 
internal  communication  with  the  dwelling-houses  which  form  the  wings. 
The  assent  of  a  prosecutor,  to  give  facility  to  the  commission  of  a  larceny, 
for  the  purpose  of  detecting  the  offenders,  does  not  do  away  with  the  felony, 
although  the  property  was  not  taken  against  his  will.     Bex  v.  Egginton    689 

2.  Oopy  of  Commitment. — Service  of  a  demand  of  a  copy  of  the 

commitment  on  the  turnkey  of  a  prison  is  not  sufficient  to  support  an  action 
against  the  gaoler  for  the  penalty  incurred  by  him  under  the  Ilabeas  Corpus 
Act,  for  not  delivering  the  copy  to  the  prisoner  within  due  time  after  the 
demand  made,  if  the  gaoler  himself  were  in  the  prison.  Huntley  v.  Lus- 
combe 697 

3.  Description    of  defendants. — ^A   conviction    on    the    excise 

laws  against  such  an  one  and  company  cannot  be  supported.  Bex  v. 
Harrison, 424 

4.  Mens  rea.— In  an  information  under  the  statute  relating  to  the 

embezzlement  of  public  stores,  the  defendant  is  not  bound  to  produce  a  Navy 
Board  certificate  of  the  purchase  of  stores,  but  may  prove  by  other  evidence 
that  he  became  legally  possessed  of  them.    Bex  v.  Banks         .        .        726 

5.  Practice. — In  a  criminal  prosecution  where  the  defendant  calls 

no  witnesses,  the  counsel  for  the  prosecution  are  not  entitled  to  a  reply. 
Bex  V.  Lord  Abingdon 733 

6.   Statutory  offence. — A  summary  conviction   for   any  offence 

created  by  statute,  must  negative  every  exception  contained  in  tne  clause 
creating  the  offence ;  and  a  defect  in  omitting  to  do  so,  is  not  aided  by  a 
proviso  in  the  statute.  That  **  no  conviction  for  any  offence  in  the  act  shall 
be  set  aside  for  want  of  form,  or  through  the  mistake  of  any  fact,  circum- 
stance, or  other  matter,  provided  the  material  fact  alleged  were  proved ; " 
for  this  in  effect  reouires  all  material  facts  to  be  alleged :  and  it  is  a  material 
fact  that  the  defenoant  did  not  come  within  any  exception  in  the  enacting 
clause. 

If  a  statute,  authorising  a  summary  conviction  before  a  magistrate,  give 
an  appeal  to  the  sessions,  who  are  directed  to  hear  and  finally  determine  the 
matter,  this  does  not  take  away  the  certiorari^  even  after  such  an  appeal 
made  and  determined.    Bex  v.  Joseph  Jukes 445 

And  see  Arbitration,  2. 

CUSTOM. — ^Under  a  claim  of  right  by  a  custom  for  all  the  inhabitants  of 
a  parish,  evidence  that  a  party  claiming  such  right  rented  a  tenement  within 
the  parish,  which  he  used  occasionally,  though  he  did  not  actually  reside 
within  the  parish,  will  support  the  custom. — Where  a  party  claims  a  right 
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to  use  a  piece  of  ground  belonging  to  another  for  a  lawful  purpose,  lie  must 
use  it  for  such  purpose  in  a  lawful  and  proper  way,  otherwise  he  will  be 
considered  a  trespasser.    Fitch  y.  Fitch 752 

DAKQEBOXXS  ANTMATi.     See  Animal. 

DEBT — ^Evidence  of  intention  to  discliarge  debtor.    See  Will,  8. 
DEFAMATION.    See  Libel. 

DISOHABOE.     See  Bankruptcy,  1. 

DOMICIL. — ^The  succession  to  the  personal  estate  of  an  intestate  is  regu- 
lated by  the  law  of  that  place,  which  was  his  domicil  at  the  time  of  his  death. 
For  that  purpose  there  can  be  but  one  domicil ;  and  the  Lex  loci  rei  siUe  does 
notprevail. 

The  mere  place  of  birth  or  death  does  not  constitute  the  domidL  The 
domicil  of  origin,  which  arises  from  birth  and  connections,  remains,  until 
clearly  abandoned  and  another  taken. 

In  the  case  of  Lord  Somerville,  of  two  acknowledged  domicile,  the  family 
seat  in  Scotland,  and  a  leasehold  house  in  London,  upon  the  circumstances 
the  former,  which  was  the  original  domicil,  prevailed. 

A  new  domicil  cannot  be  acquired  during  pupilage,  or,  until  the  per- 
son is  8ui  juris,    SomerviUe  v.  Lord  SomerviUe.  Bayntun  v.  Lord  Somerville 

155 

DONATIO  MORTIS  CAXT8A.— To  giye  effect  to  a  donatio  moriis  causd, 
the  deceased  must,  at  the  time  of  the  supposed  gift,  part  with  all  dominion 
over  the  property.    Hawkins  y.  Blewitt 761 

EASEMENT. — The  public  haye  a  right  to  use  the  cranes  erected  on 
public  quays.  Li  justif^^  (in  a  plea  to  an  action  of  trespass)  the  use  of  a 
crane  in  a  public  wharf,  it  is  sufficient  to  say  that  it  is  '*  a  public  open  and 
lawful  wharf,"  without  claiming  the  right  by  immemorial  usage.  BoU  y. 
StenneU 486 

And  see  Vendor  and  Purdiaaer,  1. 

EJECTMENT — 1.  Mesne  profits. — ^Account  of  mesne  profits,  since  the 
title  accrued,  decreed  against  executors  upon  the  special  ground,  that  the 
plaintiff  was  preyented  horn  recoyering  in  ejectment  by  a  rule  of  the  Court 
of  law  and  by  an  injunction  at  the  ins&ince  of  the  occupier ;  who  ultimately 
failed  both  at  law  and  in  equity. 

The  simple  case  of  the  death  of  the  occupier  will  not  sustain  a  bill  for  an 
account  of  the  mesne  profits  under  the  head  of  accident.    Pulteney  y.  Warren 

226 

^—  2.  Stay  of  proceedings. — Proceedings  in  ejectment  stayed,  till  the 
costs  of  a  former  ejectment,  brought  by  the  lessor  of  the  plaintiff  against  the 
defendant's  father  on  the  same  title,  were  paid.    Doe  d.  Fddon  y.  Soe  .    493 

ELECTION — Quo  warranto. — It  is  no  objection  to  relators  applying 
for  a  quo  warranto  information  against  the  defendant  for  exercismg  the 
office  of  an  alderman  (his  election  to  which  they  had  opposed),  that  they 
afterwards  attended  at  and  concurred  in  corporate  meetmgs  whereat  he 
presided,  or  where  he  attended  in  his  official  character:  such  application 
being  made  within  the  time  limited  by  law.    Rex  y.  Clarke  .        .        .    505 

ENEMY — Trading  with. — ^Trading  with  an  enemy  without  the  King's 
licence  is  illegal.  And  it  is  illegal  for  a  subject  in  time  of  war,  without  me 
King's  licence,  to  bring  even  in  a  neutral  ship  goods  from  an  enemy's  port, 
whiSi  were  purchased  by  his  agent  resident  in  the  enemy's  country,  after 
the  commencement  of  hostilities,  although  it  may  not  appear  that  they  were 
purchased  of  an  enemy.    Potts  y.  Bdl 452 
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EQT7IT7.— Court  of.    See  Jurisdiction. 

JSVUuENCXi. — 1.  Bill  to  perpetuate  testimony  of  the  legitimacy  of  the 
plaintiffs,  entitled  in  renudnder  in  tail  after  an  estate  for  life :  Demurrer  by 
the  seventh  and  eighth  in  remainder  after  the  plaintiffs  and  the  other 
defendants,  all  in&nts,  oyerruled:  any  interest,  however  slight,  being 
sufficient. 

The  Court  viU  not  perpetuate  testimony  of  a  right,  which  may  be 
immediately  barred  by  the  defendant.    Lord  Dursley  y,  iFitzhardinge  Berkeley 

285 

2.  A  barrister  cannot  be  called  as  a  witness  to  prove  what  was  stated 

by  him  on  a  motion  before  the  Court.     Curry  y.  Walter        .        .        .    743 

3.  Copies  from  the  transfer  books  of  stock  kept  at  the  Bank  of 

England  are  admissible  in  evidence  without  production  of  the  books,  which, 
on  grounds  of  public  policy,  ought  not  to  be  removed  from  the  Bank.  And, 
although  the  books  were  in  Court,  the  Judge,  for  the  sake  of  example, 
refused  to  look  at  them. 

So  an  attesting  witness,  although  in  Court,  will  not  be  called  to  prove  the 
execution  of  a  deed  thirty  years  old.    Marsh  v.  Collnett        .        .        .    763 

4.  Admissions  by  wife.^ Where  a  husband  permits  his  wife  to  act 

for  him  in  any  department  or  business,  her  admissions  or  acknowledgments 
are  evidence  to  charge  the  husband.     Emerson  v.  Blonden     .        .        .     725 

5.  Duplicate  warrant. — ^If  a  plaintiff's  attorney  previous  to  bringing 

an  action  for  a  distress  under  the  warrant  of  a  magistrate,  make  out  two 
papers  precisely  similar,  purporting  to  be  demands  of  a  copy  of  the  warrant 

Sursuant  to  statute  and  sign  both  iot  his  client,  and  then  deliver  one  to  the 
efendant,  the  other  will  be  sufficient  evidence  at  the  triaL    Jory  v.  Orchard 

537 

6.  General  authority. — ^When  one  person  subscribes  a  policy  with 

the  name  of  another,  proof  of  his  having  done  it  in  many  instances  is 
evidence  of  a  general  authority,  and  sufficient  to  charge  the  person  whose 
name  is  signed  widiout  producing  a  power  of  attorney.    Neal  v.  Erving    720 

7.  Parol  evidence. — Admissible  in  opposition  to  a  specific  perform- 
ance of  a  written  a^^reement  upon  the  heads  of  mistake  or  surprise,  as  well 
as  of  fraud.     The  Marquis  Townshendy,  Stingroom       .        .        .        .312 

8.  A  deed  cannot  be  varied  by  parol  evidence  of  the  actual  agreement. 

Jackson  V.  Cator 144 

9.  The  common  seal  of  the  city  of  London  proves  Itself.    Doe  d. 

Woodmass  v.  Mason 718 

And  see  Witness. 

EXECTXTOB. — Executor  discharged  from  a  loss  under  favourable  circum- 
stances.   Bacon  v.  Bacon 52 

And  see  Will. 

EXTENT.    iSee  Mortgage,  1. 

FISHERY. — Primd  facie  every  subject  has  a  right  to  take  fish  found  upon 
the  seashore  between  hi^h  and  low  water- mark ;  but  such  general  right  mav 
be  abridged  by  the  existence  of  an  exclusive  right  in  some  individual. 
Qucere,  If  there  be  a  primd  facie  right  in  the  subj ect  to  take  fish-shells  found 
on  the  sea- shore  between  high  and  low  water-mark  ?    Bagott  v.  Orr   .    668 

FOBE-SHOBE.     See  Fishery. 

FBAUD. — 1.  Jt  is  an  old  head  of  equity,  that  if  a  representation  is  made 
to  a  man,  going  to  deal  on  the  faith  of  it  m  a  matter  of  interest,  the  person 
making  the  representation,  knowing  it  false,  shall  make  it  good ;  and  the 
jurisdiction  assumed  by  courts  of  law  in  such  cases  will  not  prevent  relief  in 
equity. 

It  IS  not  a  general  rule  in  equity,  that  a  second  mortgagee,  who  has  the 
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title  deeds,  without  notice  of  a  prior  incumbrance,  shall  be  preferred :  negli- 
gence alone  will  not  postpone  the  first :  it  must  amount  to  fraud.  Evans  v. 
Bickne/l 245 


2.  Of  trustee.    See  Trustee,  1. 


FBAUD8,  STATUTE  OF— 1 .  A  bill  of  parcels  in  which  the  vendor's  name 
is  printed,  delivered  to  the  vendee  at  the  time  of  an  order  given  for  the 
future  delivery  of  goods,  seems  to  be  a  sufficient  memorandum  of  the  contract 
within  the  Statute  of  Frauds.  At  all  events,  a  subsequent  letter  written  and 
sigiied  by  the  vendor  ref  en  ing  to  the  order,  may  be  connected  with  the  bill  of 
parcels,  so  as  to  take  the  case  out  of  the  statute.    Saundtrsonv,  Jackson   Oi^O 

2.  Signature. — An  agreement  beginning  **I  A.  B."  though  not 

otherwise  signed  by  the  party,  is  good  withm  the  Statute  of  Frauds.    Knight 
v.  Crockfijrd 729 

GIFT.     See  Donatio  mortis  causA. 

GOODS — 1.  Liability  for. — If  a  man  allows  a  woman  with  whom  he 
cohabits  to  assume  his  name,  and  in  that  name  to  contract  debts,  he  shall 
be  bound  to  pay  for  goods  furnished  to  her  at  his  house,  even  by  a  man  who 
knew  that  the  parties  were  not  married.     Watson  v.  Thrdkeld       .        .     760 

2.  Warranty  of  safe  delivery.    See  Carrier,  3. 

3.  Lien.    See  Lien. 

And  see  Sale  of  Gk>ods. 

TTAH-B^Aft  COBPUS.    See  Criminal  Law,  2. 

HIGHWAY— Bepair. — If  the  commissioners  imder  an  enclosure  Act 
set  out  a  private  road  for  the  use  of  the  inhabitants  of  nine  parishes,  direct- 
ing the  innabitants  of  six  of  those  parishes  to  keep  it  in  repair,  no  indictment 
can  be  supported  against  the  latter  for  not  repairing  it,  it  not  concerning  the 
public,    iiex  V.  Richards 489 

ILLEGAL  CONTBACT.    See  Contract,  1. 

ILLEGITIMATE  CHILD.    See  Will,  16,  28. 

IMPBISONMSNT — Justifiable  detention.— A  private  person  may 
justify  breaking  and  entering  the  plaintiff's  house  and  imprisoning  his 
person,  to  prevent  him  from  committmg  murder  on  his  wife.  Bandcock  v. 
Baker 687 

INCLOSXJBE. — ^If  an  Act  of  Parliament  for  enclosing  and  allotting  the 
common  and  waste  land  of  a  parish  through  which  a  navigable  river  flows, 
empowers  commissioners  to  set  out  such  public  and  private  roads  sft^  ways 
as  they  shall  think  necessary,  and  direct  that  all  roads  and  ways  n^  so  set 
out  shall  be  deemed  part  of  the  lands  to  be  allotted ;  an  ancient  towing  path 
upon  the  bank  of  the  river  though  not  set  out  by  the  commissioners,  still 
subsists,  for  it  is  not  within  their  jurisdiction.     Simpson  v.  Scales         .    685 

INDICTMENT.     See  Arbitration,  2,  and  Accident. 

« 

INFANT. — Personal  property  of  an  infant  ordered  to  be  laid  out  in  the 
purchase  of  land ;  though  there  was  no  authority  in  the  will  for  changing 
the  nature  of  the  property ;  but  it  was  ordered  that  the  estate  purchased 
should  be  conveyed  in  trust  for  the  infant,  his  executors  and  administrators, 
till  he  should  attain  twenty-one,  and  afterwards  for  him  and  his  heirs.  Lord 
AshburtonY,  Lady  Ashhurton 201 

2.  Action  ex  delicto. — An  action  for  money  had  and  received,  will 

lie  against  an  infant,  to  recover  money  which  he  had  embezzled. 

Infants  are  liable  to  actions  ex  delicto^  but  not  to  actions  ex  contractu^  imless 
they  arise  from  fraud.    Bristow  v.  Eastman 728 
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-efend:  m            INFANT-^.  Liability  for  tarade  debts.— Where  an  infant  carries  on 
iud.  imjT         trade,  an  action  is  not  maintainable  against  him  for  work  done  for  him  in 
the  course  of  that  trade  which  he  so  carries  on,  on  his  own  account,  and 
whereby  he  gains  his  living.    Bilk  y.  KtighUy 747 

^^  *•  I-ia^ility  of  father  for  necessaries. — ^Where  a  father  giv^  his 

^fyeTforl^        son  a  reasonable  allowance  for  his  expenses,  the  son  is  solely  liable ;  neither 
hkccfitnrt        shall  the  father  be  liable  even  for  necessaries.     CrantzY»  Gill       •        •    746 

rwrittrad  IN JXTNOTION.— Injunction    to    restrain    the   landlord   from    cutting 

thtLeliillol  ornamental  trees  in  a  lawn  during  the  term,  upon  his  conduct ;  amounting 

lar-km  H  to  a  consent  to  the  tenant's  plan  of  improvement,  laying  out  the  lawn,  &c. 

thoagi  D0{  Sending  a  surveyor  to  mark  out  trees  is  a  sufficient  ground  for  an  injunc- 

|&   Kni^i  tion.     Jackson  v.  Gator 144 

*  '^  INSUBANOE  (PI&E).    See  Vendor  and  Purchaseri  4. 

IKSXXBAirCS  (MABINE)— 1.  Apportionment  of  risk.— Wbere  there 
whom  he  is  a  joint  insurance  directed  to  be  made  on  a  ship  and  cargo,  and  part  ouly 
,  lie  M  ]  attaches,  the  assured  is  only  entitled  to  recover  proportionately.  Amery  v. 
jimvb  Bogers 731 

.  760   I        ^   2.  Capture  and  re-purcliase — Not   total  loss. — ^Where  a  ship 

•        insured  had  been  captured  and  brought  into, a  neutral  port,  and  sold  by  the 

captors,  and  the  captain  bought  her  for  the  benefit  of  the  owners,  the^  shalf 

only  be  entitled  to  recover  on  a  policy  the  sum  paid  by  the  captain,  and 

what  may  be  expended  iu  her  outfit,  and  cannot  recover  for  a  total  loss. 

•       M'MasUrs  v.  Shodbred 735 

'  3.  Construction  of  policy. — Malt  is  com  within  the  meaning  of 

'e  Ad  the  clause  in  the  policies  of  insurance,  **to  be  free  from  average,"  &c. 

irect'  Moody  v.  Surridge 757 

ment 
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-— ^  4.  Illegal  contract. — ^The  premium  paid  on  an  illegal  insurance  to 
cover  a  trading  with  an  enemy  cannot  be  recovered  back,  though  the  under- 
writer cannot  be  compelled  to  make  good  the  loss.     Vandyck  v.  Htwitt.    516 

5.  Inability  to    complete  voyage — Averaee. — Where  a  ship's 

bottom  has,  during  the  voyage  insured,  ^en  taken  by  the  worm,  in  con- 
'^        sequence  of  which  she  is  incapable  of  proceeding  on  her  voyage,  and  is 
^^       "        condemned,  this  is  not  a  loss  by  perils  of  the  sea,  within  the  meaning  of  the 
policy. 

In  a  policy  on  cargo  an  exception  of  average  loss  under         per  cent.,  has 

'         reference  to  the  amount  (if  risk  at  the  time  of  the  loss,  and  not  to  a  full  car^ 

taken  in  afterwards.    RMy.  Parr 741 

r  ^^  6.  Joint  interest  in  cargo. — In  a  declaration  on  a  policy  of  in- 

^^^'  surance  the  plaintiff  averred  that  Messrs.  H.  at  the  time  of  effecting  the 

^y^  policy  and  at  the  time  of  the  loss,  were  interested  in  the  cargo  which  was 

7  ^^  the  subject  of  the  insurance  *'  to  a  large  amount,  to  wit,  to  the  amount  of 

^^  all  the  money  ever  insured  thereon ;  "  at  the  trial  it  appeared  that  previous 

i^tiU  to  effecting  the  policy,  Messrs.  H.  had  admitted  another  mercantile  house  to 

0  a  joint  concern m  the  cargo  insured.    Held  that  the  averment  was  suppoi-tf^d 

by  the  evidence.    Pagt  v.  Fry 683 

7.  Liability  for  damage  during  discharge. — ^Insurance  on  goods 


1^^  from  A.  to  B.  **  until  they  should  be  there  dischar^d  and  safelv  landed ; " 

ri^  .            on  their  arrival  at  1).  the  merchant  to  whom  the  goods  belonged,  employed 

\^  and  paid  a  public  lighter  to  land  them,  and  the  goods  being  damaged  in 

DTS.  -•          the  lighter  without  negligence,  the  underwriters  were  held  liable  for  the 

(ifd  loss.     Hurry  v.  The  Royal  Exchange  Assurance  Company       .        .         .     639 

8.  Bettim  of  premium. — Policy  on  the  Ceres  **  at  and  from  Oporto 


riU  to  Ljmn,  with  liberty  to  touch  at  any  ports  on  the  coast  of  Portugal  to  join 

convoy  particularly  at  Lisbon;  at  12  guineas  per  cent,  to  return  6/.  if  she 
e^  sail  with  convoy  from  the  coast  of  Portugal  and  arrive."    The  Ceres  sailed 

B.R. — ^VOL.  V.  3   E 
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'  from  Oporto  with  a  sloop  and  cutter  appointed  to  protect  the  trade  of  that 
place  to  Lisbon,  from  whence  it  was  to  proceed  witn  the  Lisbon  trade  under  t. 

u  larger  conyoy  for  England.  On  the  way  from  Oporto  to  Lisbon  the  fleet 
was  OLspersed  by  a  storm,  and  the  Ceres  judging  for  the  best,  run  for  England 
and  arrived.  Held  that  the  assured  was  entitled  to  a  return  of  premium. 
AwMey  y.  Duff 549 

INSXJl^ANCE    (MABIKE)— 9.  Betum   of  premium.— In  an  action 
on  a  policy  of  insurance,  with  a  count  for  money  had  and  received,  if  the  , 
defendant  establish  as  a  defence  thlit  the  risk  never  commenced,  the  plaintiff 
is  entitled  to  a  verdict  for  the  premium,  though  no  demand  of  premium  was 
made  by  his  counsel  in  opening  the  case.    Penaon  v.  Lee       .        .        .614 

10.  Termination  of  risk. — ^Where  a  ship  is  insured  "to and 

until  moored  twenty- four  hours  in  safety,"  the  nsk  terminates  on  the  ship 

arriving  and  voluntarily  remaining  so  moored  at  any  port  within . 

Leigh  v.  Mather 740 

11.  Unseaworthiness — Evidence. — A  notarial  copy  of  the  (survey 

of  a  ship  condemning  her  as  not  being  worth  repairing,  is  only  evidence  of 
the  fact  of  her  having  been  condemned,  not  of  the  particular  defects  on 
which  the  condemnation  was  grounded.     Wright  v.  Barnard        .        .     767 

- —  12.  Warranty — Convoy. — A  warranty  to  depart  with  convoy  is 
not  complied  with,  imless  sailing  instructions  be  obtained  before  the  ship 
leaves  the  place  of  rendezvous,  if  by  due  diligence  of  the  master  they  can 
be  then  obtained.     Anderson  y.  Pitcher 565 


13 


.  Warranty  of  neutrality.— Where  a  policy  of  insurance  has 
been  made  on  goods  on  board  a  certain  ship  **  warranted  a  Dane  "  (Denmark 
being  a  neutral  country),  the  warranty  is  not  falsified  by  a  sentence  of  a 
foreign  court  of  Admiralty  condemning  the  ship  for  navigating  contrary  to 
the  ordinances  of  the  belligerent  state,  to  which  the  neutral  country  (Den- 
mark) had  not  assented.    Pollard  v.  Bell 404 

14.  Goods  may  be  insured,  though  purchased  with  the  proceeds  of  a 

former  illegal  cargo.  An  insurance  on  goods  on  board  a  ship  for  a  particular 
voyi^  is  legal,  though  ^e  may  have  aone  some  act  in  a  former  voyage  for 
which  she  was  liable  to  seizure. 

A  warranty  of  neutrality  in  a  policy  of  assurance,  is  not  falsified  by  a 
sentence  of  a  foreign  court  of  Admiralty  condemning  a  ship  for  navigating 
contrary  to  the  ordinances  of  that  belligerent  state  to  which  the  neutral 
country  had  not  assented.    Bird  v.  Appleton 468 

JUBISDICTION. — ^A  court  of  equity  has  jurisdiction  to  order  the 
delivery  up  of  securities,  and  to  give  other  relief  in  I'espect  of  a  transaction 
which  is  null  and  void  at  law,  although  no  special  equitable  ground  for  such 
interference  is  shewn.     Bgne  v.  Vivian 126 

LANDLORD   AMD   TENANT— 1.  Lease— Breach  of  covenant. — 

To  an  action  by  a  lessor  for  a  breach  of  covenant  on  an  indenture  of  lease  in 
not  repairing,  &c.  the  lessee  cannot  plead  in  bar  that  the  lessor  had  only  an 
equitaole  estate  in  the  premises ;  for  that  is  tantamoimt  to  a  plea  of  nil 
habuit  in  tenementis.  But  the  lessee  is  not  estopped  from  shewing  that  the 
lessor  was  only  seised  in  right  of  his  wife  for  her  life,  and  that  she  died 
before  the  covenant  broken,  oecause  an  interest  passed  by  the  lease.  Blake 
v.  Foster 419 

2.  Lease — Expiration  of  term— Liability  of  tenant  for  rent. — 

When  a  lease  is  expired,  the  tenant  continues  liable  to  the  rent  unless  he 
delivers  up  complete  possession  of  the  premises,  or  the  landlord  accepts 
unotiier  in  his  room.    Harding  y,  Crethom 719 

3.  Lease — Benewal. — (Construction  of  a  covenant  for  renewal  under 

the  like  covenants,  &c. ;  that  it  was  not  for  perpetual  renewal :  the  Courts 
leaning  against  that  construction,  unless  clearly  intended. 
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0!  tU           Legal  instruments  not  to  be  construed  by  the  acts  of  the  parties.    Moore 
k'sk       ▼.  Foley 270 

I«ANDLORD  AND  TENANT— 4.  Notice  to  quit.— Where  a  letting  is 
by  the  month,  a  month's  notice  is  sufficient  to  determine  the  tenancy.  Doe 
d.  Parry  y.  Hazell 722 

— -^  5.  Notice  to  quit. — Where  rent  is  reserved  quarterly,  it  does  not 
^t>  dispense  with  the  necessity^  of  six  months'  notice  to  quit.  But  when  three 
1. 1: '.-  months'  notice  only  were  given,  and  the  lessor  neither  expressed  an  assent  or 
■\i^  dissent  to  the  admitting  it,  and  took  the  rent  up  to  the  time  when  the  tenant 
ucn*  quitted,  it  shall  be  taken  as  a  waiver  of  the  regular  notice  to  quit,  and  an 
.  ^-^       acquiescence  on  the  part  of  the  lessor.    Shirley  y.  Newman  .         .        .     737 

.  d  6.  Notice  to  quit. — ^When  the  commencement  of  a  tenancy  is  not 

It  >i7       known,  notice  to  quit  at  the  expiration  of  the  current  year  of  the  tenancy  is 
sufficient.     Doe  d.  Phillips  v.  Butler 756 

7.  Notice  to  quit. — Where  a  tenant  on  being  applied  to  respecting 

riTTri       tho  Commencement  of  his  holding,  informs  the  paity  tnat  it  begins  on  a 

nci  ^'       certain  day,  and  notice  to  quit  on  that  day  is  given  at  a  subsequent  time,  he 

rts  >A       shall  be  bound  by  the  information  he  so  gave,  and  not  be  permitted  to  shew 

;^       that  in  fact  it  began  at  a  different  time..     Doe  d.  Eyre  v.  Lambly,        .     7o8 

roT  i-'  8.  Public-house.— Covenant  not  to  assign  without  leave  of  landlord 

,  i^p       is  consistent  with  a  warranty  that  the  lease  (being  that  of  a  public-house) 
yc^       contains  none  but  fair  and  usual  covenants.    Morgan  y.  Slaughter        .     715 

"  jw  9.  Repairs. — A  tenant  from  year  to  year  is  only  bound  to  fair  and 

,  ^«       tenantable  repairs,  so  far  as  to  prevent  waste  or  decay  of  the  premises ;  not 
'^.^       to  substantial  and  lasting  repairs,   such  as  new  roofing,  &c.    Fergmon 

%     y '3- 

^  ti  10.  .Specific  performance  of  agreement  for  lease. — ^Parol  evidence 

[L2-  admissible  in  opposition  to  a  specific  performance  of  a  written  agreement 

4iH  u})on  the  heads  of  mistake  or  surprise  as  well  as  of  fraud ;   and  upon  suck 

;  ^  evidence  the  bill  was  dismissed.    Another  bUl  for  a  specific  performamce  of 
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1^  the  agreement,  corrected  according  to  the  same  evidence,  contradicted  by  the 
answer,  was  also  dismissed.     The  Marquis  Townahend  v.  Stangroom,     Stan- 

groom  v.  The  Marquis  Townahend 312 

v.^  i  1 1 .  Tenant  at  will. — If  a  tenant,  whose  lease  is  expired,  is  permitted 

^Q^  to  continue  in  possession,  pending  a  treaty  for  a  further  lease,  he  is  not  a 

^^^^  tenant  from  year  to  year ;  but  so  strictly  at  will,  that  he  may  be  turned  out 

^^^  of  possession  without  notice.    Aliter^  if  he  has  continued  m  possession  a 

year,  or  rent  has  been  received.     Doe  d.  HolUngaworth  v.  Stennett         .     769 

tt-  -         12.  Waste. — Encroachments  by  the  tenant  on  the  waste,  do  not 

ti^o  belong  to  the  landlord.     Doe  d.  Cololough  v.  Mulliner   ....     744 

"'^'^.  13.  Waste — Encroachment  by  tenant.— Same  point  as  last  case. 

-'^        Doe  d.  Challnor  v.  Daviea 745 

.  ^  And  see  Covenant. 

>• 

^  IiEASE — ^Assignment. — A.  having  agreed  to  purchase  of  B.  the  re- 

•^  mainder  of  a  term,  the  latter  delivered  to  him  the  lease,  in  order  that  he 

'/*  might  get  an  assignment  made  out ;  A.  then  obtained  an  enlargement  of  the 

tl^  term  from  the  original  landlord,  and  refused  to  accept  an  assignment  or  pay 

:^^  I  the  full  price  agreed  on,  because  B.'s  under-tenant  had  removed  some 

>-'  fixtures,     lleld  that  B.  might  insist  on  A.  accepting  the  assij^nment,  and 

!  ^^  ■  after  demand  and  refusal  of  the  lease  might  maintain  trover  for  it.    Parry  v. 

^  I      Frame •      .        .     (jol 


b^ 


LIBEL — 1.  Fair  comment. — The  editor  of  a  public  newspaper  may  fairly 

'^  I      oomment  on  any  place  of  public  entertainment ;  nor  shall  sucn  a  paragraph 

be  deemed  a  libel.     Dihdin  y.  Sufan 717 

2.  Privilege. — If  a  member  of  Parliament  publish  in  the  news- 


!•' 


papers  his  speech  as  delivered  in  Parliament,  and  it  contains  charges  of  a 
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slanderouB  nature  affainst  an  individual,  an  information  will  lie  for  a  libel ; 
though  had  the  woxub  been  merely  delivered  in  Parliament,  they  would  be 
dispunishable  in  the  Courts  at  Westminster. 

In  a  criminal  prosecution  where  the  defendant  calls  no  witnesses,  the 
counsel  for  the  prosecution  are  not  entitled  to  a  reply.    Bex  v.  Lard  Abingdon 

733 

UEN — 1 .  Wharfinger. — ^A  wharfinger  has  a  lien  on  goods  brought  to  his 
wharf  for  the  balance  of  a  general  account.    Naylor  v.  Mangles   .        .     722 

- —  2.  An  agent  who  has  a  lien  on  goods  in  his  possession,  if  he  afterwards 
deliver  them  to  a  ship  carrier  to  be  conveyed  on  account  and  at  the  risk  of  his 
principal,  though  unknown  to  the  carrier,  cannot  recover  his  lien  by  stopping 
the  goods  in  tranntu,  and  procuring  them  to  be  re-delivered  to  him  by  virtue 
of  a  bill  of  lading  signed  by  the  carrier  in  the  course  of  his  voyage.  Stoeei 
V.  Pgm 497 

LUNATIC. — Access  to  a  lunatic  by  a  person  entitled  upon  the  death  of 
the  lunatic  in  default  of  appointment  by  her,  to  see,  whetner  she  was  in  a 
state  to  exercise  the  power,  refused.     LyUkUm,  Ex  parte      .        .        .    203 

And  He  Practice,  2. 

MAZNTENAKCE.    8eeWm,5. 

KAJOBITY— Of  members.    See  Corporation,  1. 

TWARIITBD  WOMAN. — A  feme  covert  cannot  contract  and  be  sued  as  a 
feme  sole,  even  though  she  be  living  apart  from  her  husband,  having  a 
separate  maintenance  secured  to  her  by  deed.    MarskcUl  v.  BuUon       .    448 

MASTER  AND  SE&VANT. — 1.  A  servant,  while  in  his  master's  ser- 
vice, may  solicit  business  from  his  customers  for  himself,  when  his  service 
is  at  an  end,  and  he  sets  up  on  his  own  account.  It  is  not  actionable  to  in- 
duce a  servant  to  leave  at  the  expiration  of  his  term  of  service.  Nichol  ▼. 
Mariyn , 770 

2.  A  master  is  not  liable  to  reimburse  the  parish  for  the  cure  of  a 

servant  meeting  with  an  accident  in  his  service.    Newby  v.  WHtehire  .     772 

3.  Limit  of  presumed  authority. — Where  a  servant  quits  sight  of 

the  object  for  which  he  is  employed,  and,  without  having  in  view  his 
master's  orders  does  that  which  his  malice  suggests,  he  no  longer  acts  in  pur- 
suance of  the  authority  given  him,  and  the  master  is  not  answerable  for  the 
act.    M*ManuB  v.  Crickdt 518 

MONEY — Becovery  of. — Where  a  party  sued  on  a  claim  pays  it  volun- 
tarily, he  cannot  recover  the  mone^in  assumpMsit.  though  at  the  tmie  he  pays 
it.  he  declares  that  he  pays  it  without  prejudice  to  his  right  to  recover. 
Brown  Y.M*Kinally 739 

MOBTQAGE — 1.  Equity  of  redemption. — An  equity  of  redemption 
may  be  taken  under  an  extent.    Bex  v.  De  La  Motfe     .        .        .        .714 

2.  Bedemption. — Creditors  imder  a  deed  of  trust  cannot  have  a 

dpcree  for  redemption  against  a  mortgagee;  omless  a  special  case;  aa 
collusion ;  that  the  trustee  refuses,  &c.  In  this  case  the  bill  by  the  credi- 
tors prayed,  not  a  redemption  but  a  sale ;  to  which  the  mortgagee  would  not 
consent;  but  submitted  to  be  redeemed:  and  the  bill  was  dismissed. 
TroughUm  v.  Binkes 401 

3.  ProDortion  of  tolls. — ^The  trustees  under  a  Turnpike  Act,  being 

empowered  to  demise  or  mortgaj^  the  tolls  ' '  or  any  part  thereof  and  the  turn- 
pikes and  toll-houses  for  collecting  the  same,"  demised  to  one  of  several  mort- 
gagees, such  proportion  of  the  tolls  arising  from  the  road  and  of  the  toll-houses 
and  toll-gates  for  collecting  the  same  as  the  sum  advanced  by  him  bore  to  the 
whole  sum  raised  uu  the  credit  of  the  tolls  the  mortgagee  brought  ejectment 
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for  the  toU-bouBes  and  toll-sates,  in  order  to  repay  himself  the  interest  due 
to  him.  Held  that  he  might  well  maintain  his  action,  notwithstanding  a 
clause  in  the  Act  that  all  the  mortgagees  should  be  creditors  upon  the  tolls 
in  equal  degree.    Doe  d.  Banks  y.  Booth 575 

And  see  Fraud,  Trustee,  1. 

MORTMAIN.     iSfee  WiU,  27,  29. 

NEGLiaENOE— Of  trustee.    See  Trustee,  1. 

MJfiUTBAIJTY— Warranty  of.    See  Insurance  (Marine),  13,  14. 

NBW8PAPSB  BEPOBT.    See  Libel. 

irOISAKCE.    iSfee  Accident. 

OFFICER — Notice  of  action. — If  an  officer  seize  goods  in  obedience  to 
the  warrant  of  a  magistrate,  whether  that  warrant  be  legal  or  not,  he  cannot 
be  sued  without  a  previous  demand  of  a  copy  and  perusal  of  the  warrant 
according  to  24  Geo.  11.  c.  44.  If  the  warrant  be  to  seize  **  stolen  goods,*' 
and  the  officer  seize  goods  which  turn  out  not  to  have  been  stolen,  he  is  still 
within  the  protection  of  24  Geo.  II.  c.  44.    Price  v.  Messenger      .        .    559 

PABISH.    See  Pew. 

PABLIAMENT— Privilege  of  member  of.    See  Libel,  2. 

PABOL  EVIDENCE.    See  Evidence,  7,  8. 

PABTNEBSHIP— 1.  Property  bought  in  the  name  of  a  partner  with 
money  belonging  to  the  firm,  neld  to  be  the  separate  estate  of  the  partner, 
the  purchase  money  with  interest  haying  been  charged  to  the  partner's 
account  with  the  firm.     Smith  y.  Smith 22 

2.  Arbitration — award. — Money  paid  by  one  of  two  partners  for 

the  other  on  account  of  losses  incurred  by  them  on  partnership  insurances, 
cannot  be  recoyered  in  an  action  brought  by  him  agamst  the  other  partner. 
And  if  this  with  other  causes  of  dispute  between  the  two  be  referred  to  an 
arbitrator  who  awards  a  sum  due  from  one  to  the  other  for  money  so  paid, 
the  Court  will  set  aside  that  part  of  the  award.    Auhert  y.  Maze  .        .    624 

3.  Bill  of  Exchange — Authority. — Two  (of  three)  partners,  who 

had  contracted  a  debt  prior  to  the  admission  of  the  third  partner  into  the 
firm,  cannot  bind  him  without  his  assent  by  accepting  a  bill  drawn  by  the 
creditor  upon  the  firm  in  their  joint  names.    Shirreff  y.  Wilks     .        .    509 

4.  Bill  of  Exchange — Unauthorised   acceptance. — Where  one 

partner  puts  the  name  of  the  firm  to  a  bill  of  exchange,  but  the  person  at 
whose  request  it  is  done  knows  that  it  is  not  in  the  partnership  accoimt,  nor 
for  their  benefit,  but  is  the  act  of  the  partner  only,  he  cannot  sue  the  firm  on 
the  bill.    Arden  y.  Sharpe 748 

5.  Dissolution. — A  fair  dissolution  of  partnership  between  two :  one 

retiring  j  and  assigning  the  partnership  property  to  the  other ;  and  taking  a 
bond  lor  the  value  and  a  covenant  of  indemnity  against  the  debts;  the 
other  continued  the  trade  separately  a  year  and  a  half;  and  then  became  a 
bankrupt.  The  Lord  Chancellor  was  of  opinion,  the  joint  creditors  had  no 
equity  attaching  upon  partnership  effects  remaining  in  specie ;  and  at  all 
eyents  such  a  claim  ought  to  be  by  a  bill,  not  a  petition. 

Various  modes  of  dissolution  of  partnership;  and  the  consequences. 
Jluffin,  Exparte 237 

PEEB— Privilege  of.    See  Libel,  2. 
PENALTY.    See  Contract,  2. 
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PEW. — A  pew  in  the  aisle  of  a  church  may  be  prescribed  for  as  appurte- 
nant to  a  house  out  of  the  parish.  Qn.  as  to  a  pew  in  the  body  of  the 
churoh?    Davis  Y.mUa 708 

PLEABINQ.— The  stat.  4  Ann.  c.  16,  s.  4,  giving  power  to  plead  eeveral 
matters  does  not  extend  to  actions  at  the  suit  of  the  King.    Bex  ▼.  CcUdwell 

And  see  Easement. 

P08SE88I0K.    See  Vendor  and  Purchaaer,  3. 
POST  OBIT.     See  Bond,  3. 

POWEB  OF  APPOINTMENT— 1.  Power  to  appoint  for  the  benefit 
of  a  married  woman  and  her  family  would  not  include  the  husband  in 
general ;  but  upon  the  whole  will  an  appointment  in  his  favour  "was  estab- 
ushed.     MacUroth  v.  Bacon .11 

2.  Under  a  power  to  appoint  among  several  objects  each  muat  have  a 

share,  and,  by  the  rule  in  equity  as  to  illusory  appointments,  a  substantial 
share,  unless  a  good  reason  appears ;  as,  another  raovision  by  the  person 
executing  the  power,  not  from  any  other  quarter.  Under  such  a  power  an 
appointment  of  a  fund,  nearly  1,900/.,  among  three  children,  the  objects, 
10/.  to  one,  50/.  to  another,  and  the  remainder  to  the  third,  all  having 
other  provisions  aliunde^  was  set  aside  as  illusory. 

Power  to  appoint  to  the  use  of  such  child  or  children,  &c. :  an  apx>oint- 
ment  to  one  or  more  good. 

A  power  to  appoint  among  several  objects  well  executed  at  law  by  giving 
each  a  share,  however  small.    Kemp  v.  Kemp 182 

PBAOTICE — 1.  Costs. — In  an  action  of  waste  on  the  statute  of  Gloucester 
against  tenant  for  years,  for  converting  three  closes  of  meadow  into  garden 
ground,  if  the  jury  give  only  one  farthnig  damans  for  each  close,  the  Court 
will  give  the  defendant  leave  to  enter  up  judgment  for  himself.  The 
Otfvenwra  of  Harrow  School  y,  Alderion •     646 

2.  Security  for  costs. — The  Court  will  not  compel  security  for  costs 

in  error  on  the  ground  of  the  plaintiff  in  error  being  a  lunatic.     Steel  v. 
AUun 647 

3.  Leave  to  inspect  documents. — Pending  an  action  by  a  cor- 
poration for  tolls,  the  Court  will  not  grant  leave  to  inspect  the  corporation 
muniments  on  the  application  of  the  defendant,  a  stranger  to  the  corporation. 
The  Mayor  dkc,  of  Southampton  v.  Graves 480 

And  see  Criminal  Law,  and  Evidence. 

PBOMISSOBY  NOTE.— 1.  A  plaintiff  having  claimed  upon  a  promissory 
note,  which  is  invalid  for  want  of  a  proper  stamp,  is  not  debarred  from 
claiming  upon  any  groimd  of  action  which  he  can  prove  without  the  aid  of 
the  note.     Farr  v.  rrice 615 

2.  A  note  promising  to  pay  *'on  the  sale  or  produce,  immediately 

when  sold,  of  the  White  Hart,  St.  Alban*s,  Herts,  and  the  goods,  &c.  value 
received,"  cannot  be  declared  upon  as  a  promissory  note  within  the  statute, 
though  it  be  averred,  that  before  the  actions  commenced  the  White  Hart 
and  the  goods  were  sold.    Hill  v.  Halford 632 

3.  Where  a  debtor  makes  a  payment  generally,  without  directing  the 

appropriation,  it  shall  be  taken  to  be  a  payment  on  account  of  the  subsisting 
debt,  ^nd  on  no  other  account.    Hammersley  v.  Kncwles       .        .        .     764 

And  see  "Wager. 
PX7BLIC-HOX7SE.— Covenant  not  to  assign.     See  Covenant,  2. 
aXXO  WABEAKTO.    See  Election. 
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.  ^^  "REPAIR— Ot  ship.    See  Ship. 

jdTcfi  RIVE&— Obstruction  of  Navigation.    See  NuiBance. 


•h 


BALE  OF  QOODS.— 1.  A.  entrusted  B.  with  goods  to  sell  in  India, 
d  .«^  agreeing  to  take  back  from  B.  what  he  should  not  be  able  to  sell,  and 
(Vi  *  allowing  him  what  he  should  obtain  beyond  a  certain  price,  with  libeity  to 
sell  them  for  what  he  could  get  if  he  could  not  obtain  that  price ;  B.  not 
being  able  to  sell  the  gpods  in  India  himself,  left  them  with  an  agent  to  be 
disposed  of  by  him,  directing  the  agent  to  remit  the  money  to  himself  in 
England.  Held  that  A.  could  not  maintain  trover  against  B.  for  the  goods. 
Bromley  y.  Coxwell 648 

^.  2.  Stoppage  in  transitu. — ^A.  living  at  N.  in  Deyonshire,  ordered 

^  goods  of  B.  in  London,  who  sent  them  by  ship,  vid  Exeter,  consigned  to  A. 

^f  and  advised  him  thereof.    On  their  arrival  at  Exeter  they  were  delivered  to 

^;,  O.  a  wharfinger  who  received  them  on  A.*s  account,  and  paid  the  freight  and 

-  ^'  charges ;  after  their  arrival  A.  wrote  to  B.  informing  him  that  m  consequence 

liST!i  of  his  affairs  being  deranged  he  should  not  take  the  goods,  and  telling  him 

tiitiii  that  they  were  at  Exeter;  at  this  time  A.  had  committed  an  act  of  bankruptcy, 

persis  upon  which  he  was  afterwards  declared  a  bankrupt.    B.  applied  to  C.  for  the 

¥r£  goods,   and  tendered  him  the  freight  and  charges  due;   upon  which  0. 

ijav  promised  not  to  deliver  them  out  of  his  custody,  but  afterwards  did  deliver 

iriil  them  to  the  assignees  of  A.  though  indemnified  by  B.    Held  1st,  that  B.  had 
a  right  to  stop  the  goods  in  the  hands  of  C. ;  and  2ndly,  that  he  might  main- 

ois:-  tain  trover  for  them  against  C.     Mills  v.  Ball 653 

•^             SEAL. — ^The  common  seal  of  the  city  of  London  proves  itself.    Doe  d. 
j^  Woodmaes  v.  Mason .         .        .     718 

^^  SECTJBITY  FOE  COSTS.    See  Practice,  2. 

rda:  SETTLEMENT  (HABBLAGE)— 1.  Covenant  to  leave  by  will.— 
'}^'  Covenant  by  a  father  to  give  or  leave  by  his  will  all  his  personal  estate 
/■'  equally  among  his  children  does  not  deprive  him  of  the  right  of  unlimited 
^^  expense,  and  of  any  fair  application,  even  by  gift,  if  absolute,  and  horid  fide  ; 
^  but  a  disposition  for  the  purpose  of  defeatmg  the  covenant  cannot  stand : 
therefore  transfers  of  stock  to  one  of  the  children  by  the  father  were  upon 
the  circumstance  of  a  reservation  of  the  dividends  for  his  life  and  other 
evidence  of  a  partial  intention,  to  elude  the  covenant,  set  aside.  Jones  v. 
^'  Martin .     .       32 

2.  Defective   execution  of   ante-nuptial  agreement. — Articles 

before  marriage  for  settling  real  estates  of  the  husband  and  also  all  and 
lingular  hid  personal  estate  of  what  nature  or  kind  soever :  a  proper  execution 
would  be  by  a  covenant,  that  any  real  estate  which  should  oe  pui*cha8ed 
with  the  personal  estate,  should  with  respect  to  the  objects  of  the  settlement 
be  considered  personal  estate.  The  settlement  therefore,  made  after  marriage, 
oontaining  no  such  covenant,  and  being  in  other  resjpects  a  defective  execu- 
tion, real  estates  purchased  by  the  husband,  according  to  the  evidence  in 
order  to  defeat  the  right  of  lus  wife,  were  decreed  to  be  conveyed  by  his 
devisee  according  to  the  articles. 

A  gift  by  bim  in  his  life  in  consideration  of  service  was  not  disputed ;  but 
under  the  particular  circumstances  attending  the  marriage,  and  m  the  case 
of  an  infant,  the  Court  appeared  to  question  its  validity.    Randall  v.  Willis 

40 
3.  Upon  the  bill  of  a  married  woman,  entitled  to  a  share  of  the  per- 


gonal estate  as  one  of  the  next  of  kin  of  the  intestate,  against  her  husband, 
and  the  administrator,  the  latter  claiming  to  retain  towards  satisfaction  of  a 
debt  by  bond  from  the  husband  to  him,  it  was  declared,  he  was  not  eutiUed 
to  retain ;  but  that  the  plaintiff's  share  was  subject  to  a  farther  provision  in 
favour  of  her  and  her  children;  the  settlement  on  her  marriage  being 
inadequate  to  the  fortune  she  then  possessed;  and  it  was  referred  to  the 
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Master  to  see  a  proper  settlement  made  on  her  and  her  children;  regard 
being  had  to  the  extent  of  her  fortune  and  the  settlement  already  made  upon 
her.     lAidy  Elihank  v.  Montolieu 151 

SETTLEMENT  (MAB&IAGE) — 4.  Portion  ves'ed  in  the  case  of  parent 
and  child  by  implication  from  the  whole  settlement,  against  express  words ; 
and  a  clause  of  survivorship  upon  the  death  of  a  child,  before  the  portion 
should  become  payable,  was  upon  the  authorities  construed,  before  it  should 
be  vested. 

Posthumous  child  to  be  considered  as  living.    Hope  v.  Lord  CUfden  .    364 

SETTLEMENT  (VOLXrNTABT).—l.  A  son,  tenant  in  tail  in  remainder, 
when  just  of  age^  in  1769,  joined  his  father,  tenant  for  life,  in  a  recovery, 
for  the  purpose  of  raising  3,0002.  for  the  father,  and  re-settling  the  estate  ; 
the  son  takmg  back  only  an  estate  for  life,  with  I'emaiuder  to  nis  first  and 
other  sons,  &c.  Whatever  equity  he  mi^ht  have  had  against  that  settle- 
ment WttS  lost  by  his  marriage  and  acquiescence  till  after  the  death  of  his 
father  in  1793 ;  though  under  the  circumstances  there  was  no  probability  of 
issue.  Upon  that  ground  a  bill  by  trustees  under  a  general  trust  for  his 
creditors,  claiming  as  purchasers  under  the  statute  27  Eliz.  c.  4,  was  dis- 
missed ;  without  deciding,  whether  they  could  sustain  that  character ;  or, 
how  far  a  settlement,  merely  as  being  volimtary,  is  affected  by  the  statutes 
of  Elizabeth.    Brown  v.  Carter 191 

2.  A  deed  of  trust  conveyed  the  lease  of  a  farm,  and  all  the  grantor^s 

effects,  and  all  debts  due  to  him,  to  trustees,  in  consideration  of  a  certain 
sum  to  be  paid  to,  him  by  one  of  the  trustees,  in  trust  to  dispose  of  all  the 
property,  and  out  of  the  produce  to  reimburse  the  trustee  the  sum  advanced 
Dy  nim  to  the  grantor,  and  all  other  the  trustee's  demands  upon  him,  and 
then  to  pay  all  such  debts  as  were  justly  due  from  the  grantor,  as  the  trustees 
in  their  discretion  should  think  proper,  the  surplus  to  be  holden  for  the 
benefit  of  the  grantor's  wife  (whose  property  the  bulk  of  it  originally  was) 
as  a  separate  maintenance  for  her  in  consequence  of  a  separation  between 
them,  on  account  of  her  husband's  ill  usage ;  held  that  such  deed  was  not 
fraudulent  or  void  as  against  creditors,  it  appearing  to  have  been  made  h<md 
fide  at  the  time,  and  that  all  the  creditors  of  the  grantor  known  at  the  time 
had,  upon  application  to  the  trustees,  received  payment  of  their  debts. 
Nunn  V.  WiUmore 434 

SHIP— Liability  for  repair. — If  A.  let  his  ship  to  B.  for  a  voyage, 
engaging  to  keep  it  in  repair  during  the  whole  time,  for  which  he  is  to 
receive  might  on  the  return  of  the  ship ;  and  for  the  safety  of  the  ship  it 
becomes  necessary  during  the  voyage  to  put  into  a  port  to  refit ;  the  expense 
of  refitting  must  be  borne  entirely  by  A. ;  and  B.  is  not  liable  to  contribute 
to  it  iu  proportion  to  his  interest  in  the  cargo,  as  for  a  general  average. 
Jackson  v.  Charnock 425 

And  aee  Carrier »  1. 

SOLICITOR. — Sale  of  annuity  to  client. — Sale  of  an  annuity  by  an 
attorney  to  his  olient  set  aside  under  the  circumstances. 

General  rule,  that  he  who  bargains  in  matter  of  advantage  with  a  person 
placing  confidence  is  bound  to  shew  that  a  reasonable  use  has  been  made  of 
that  confidence.    Oihson  v.  Jeyes 295 

SPECIFIC  PEBFOKKAITCE,  of  agreement  for  lease.— 5ee  Land- 
lord and  Tenant,  10. 

A  nd  see  Vendor  and  Purchaser. 
STOPPAGE  IN  TEANSmX.    See  Sale  of  Goods,  2. 
"  TIMBEB-— Unauthorized  cutting  of.    See  Injunction. 
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TITHE — Title. — Writ  of  entry  and  subsequent  proceedings  in  a  reoovery 
amended  by  inserting  the  words  '*  all  and  all  manner  of  titnes  whatsoever, 
yearly  arising,  &c.  from  and  out  of  the  said  premises/'  on  an  affidavit 
settinff  out  the  vouchee's  title  to  the  tithes,  and  stating  his  intention  to  have 
passed  all  his  interest  in  the  premises;  the  word  ** hereditaments"  being 
contained  in  the  deed  to  lead  the  uses.    Dow$e  y.  Beeve         .        .        .    706 

TOLLS— Mortgage  of.    See  Mortgage,  3. 

TBESPASS. — If  the  judgment  of  statutory  commissioners  in  certain 
cases  be  declared  final  by  statute,  their  judgment  cannot  be  questioned  in  an 
action  of  trespass.     The  Earl  of  Radnor  v.  lUeve 630 

And  ate  Assault  and  Easement. 

TRUST—  Secret.    See  Will,  29. 

T&USTSE — 1.  For  sale. — There  is  no  rule  that  a  trustee  to  sell  cannot 
be  the  purchaser;  but,  however  fair  the  transaction,  it  must  be  subject  to  an 
option  m  the  cestui  que  trust,  if  he  comes  in  ^  reasonable  time,  to  have  a  re- 
sale ;  unless  the  trustee,  to  prevent  that,  purchases  under  an  application  to 
the  Coui't.     Campbell  v.  Walker 135 


2.  Fraud — Negligence. — Bill  to  char^  a  trustee,  as  having  by 

delivering  the  title  deeds  to  the  tenant  for  life  enabled  him  to  m^e  a 
mortgage  of  a  settled  estate  as  tenant  in  fee,  dismissed:  the  fraudulent 
purpose  of  enabling  him  to  mortgage  resting  upon  the  evidence  of  a  single 
witness,  and  being  positively  denied  by  the  answer,  as  far  as  the  allegations 
of  the  bill  gave  an  opportunity  of  answering;  hut  without  costs,  on  the 
ground  of  negligence;  and  wimout  prejudice  to  an  action;  and  with  an 
option  to  the  plaintiff  to  take  an  issue.     Evans  v.  Bicknell    .        .    '    .    245 

3.  Loss  of  trust  funds. — No  tacking  against  creditors  or  assignees 

for  valuable  consideration. 

Trustee  not  charged  with  a  loss  by  the  failure  of  the  banker  to  the  agent ; 
in  whose  hands  the  money  was  deposited  pending  a  transaction  for  the 
change  of  a  trustee. 

Consideration  of  what  is  necessary  to  constitute  an  effectual  appropriation 
of  property  by  a  trustee  to  make  good  a  loss  arising  out  of  a  breach  of  trust 
committed  by  him.    Adams  v.  Claxton 263 

A  nd  see  Will. 

VENDOR    AND    PX7&CHASER  —  1.    Specific   performance.  —  A 

purchaser  of  land  cannot  resist  specific  performance  on  the  ground  that  the 
property  (a  meadow)  was  sold  without  mention  of  the  fact  that  there  was  a 
way  round  it,  and  a  footpath  across  it,  such  easements  being  apparent. 
Bowles  V.  Round 107 

2.  A  vendor  cannot  come  at  anv  distance  of  time  for  a  performance : 

but  upon  a  bill,  filed  fourteen  months  after  the  correspondence  upon  the 
objections  to  the  title  ceased  b^  the  defendant's  returning  no  answer  to 
the  last  letter,  calling  for  a  distinct  answer,  and  threatening  a  bill,  and  the 
auctioneer  not  having  been  called  on  to  return  the  deposit,  it  was  referred  to 
the  Master.     The  Marquis  of  Hertford  v.  Boort 149 

,3  3.  Specific  performance  refused  on  account  of  the  laches  of  the  plain- 

tiff, the  vendor. 

i)  A  small  incumbrance,  which  may  be  the  subject  of  compensation,  no 

objection  to  a  specific  performance. 

1.  Possession  of  a  house  by  delivery  of  the  keys.     0\ust  v.  Homfray     .     176 

4.  Contract  for  the  sale  of  houses ;  which  from  defects  in  the  title 

could  not  be  completed  on  the  day.  The  treaty  however  proceeded  upon 
a  proposal  to  waive  the  objections  upon  certain  terms.  The  houses  being 
burnt  before  a  conveyance,  the  purchaser  is  bound,  if  he  accepted  the  title ; 
and  the  circumstance,  that  the  vendor  suffered  the  insurance  to  expire  at 
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the  day,  on  wliich  the  oontract  was  originaUy  to  have  been  completed,  with.— 
out  notice,  makes  no  diHerenoe.  A  referenoe  to  the  Master  was  therefore 
directed  to  inqnixe,  whether  the  proposal  was  accepted,  or  acquiesced  in,  on. 
behalf  of  the  purchaser.    Paine  t.  Melier 327 

Aiid  see  Trustee,  1. 

"WAQEB — Contract  against  public  policy. — ^An  action  will  not  lie  on. 
a  promissory  note  giyen  in  payment  of  a  wager  on  the  amount  of  the  hop 
duties.     Shirley  v.  Sankey 558 

W  AKR  A  NT— Duplicate.     See  Evidence,  5. 
And  see  Officer. 

WARRANTY — 1.  Mistake. — ^The  putting  down  the  name  of  an  artist 
in  a  catalogue  as  the  painter  of  any  picture,  is  not  such  a  warranty  as  will 
subject  the  narty  sellmg  to  an  action,  if  it  turns  out  that  he  might  be  mis- 
taken, and  that  it  was  not  the  work  of  the  artist  to  whom  it  was  attributed. 
Jendwine  y.  Slade 754 


2.  Of  safe  delivery  of  goods.    See  Carrier,  3. 

3.  Of  neutrality .    See  Insurance  (Marine),  13,  14. 

WASTE.    See  Landlord  and  Tenant,  12,  13. 

WILL — 1.  Adm  i  n  i  wtration. — The  personal  estate  being  amply  sufficient 
for  the  debts,  though  not  equal  to  the  discharge  of  tiie  legacies  m  fuU,  the 
Court  would  not  marshal  the  assets  in  favour  of  the  legatees,  by  throwing 
the  specialty  creditors  on  the  land  comprised  in  the  residuary  deviae. 

As  to  the  difference  between  debts  and  legacies  in  an  implied  charge  oo. 
real  estate  by  will,  Qucere.    Keeling  t.  Brown 70 

2.  Ahnuity. — Bequest  of  an  annui^^  of  200Z.  for  the  use  of  A.  and 

her  children,  to  be  paid  out  of  the  general  effects  until  it  is  convenient  to  the 
executors  to  invest  5,000^  in  the  funds  in  lieu  thereof  for  her  and  their  use, 
and  to  the  longest  liver,  subject  to  an  equal  division  of  the  interest,  while 
more  than  one  alive :  held  an  annuity,  not  an  absolute  legacy.  Innes  v.  Mitchell 

360 

3.  Construction. — Bequest  to  the  testator's  wife  for  Hfe ;  then,  after 

an  appropriation  to  answer  annuities,  to  the  children  of  the  testator's  brothers 
and  sisters.  All  the  children  living  at  the  death  of  the  testator  and  those 
bom  afterwards  before  the  death  of  the  wife  had  vested  interests ;  a  codicil 
in  favour  of  the  same  objects,  onlv  restrained  to  those  surviving  at  the  time 
of  distribution,  being  held  to  apply  only  to  the  capital  of  the  fimd  appro- 
priated to  the  annuities.    Middleton  v.  Messenger 1 

4.  Besiduary  disposition  of  all  the  testator's  real  and  personal  estate 

in  Jamaica,  in  trust  to  he  remitted  to  England,  was  held  specific,  and  not  to 
include  a  debt,  originally  upon  bond  and  judgment  in  Jamaica,  and  after- 
wards farther  secured  by  bond  and  judgment  in  England,  under  which  it  was 
received,  and  beingconsidered  undisposed  of  was  applied  in  the  first  instance 
to  the  debts,  &c.  Executors  having  legacies  of  20/.  a-piece  to  buy  mourning 
rings  and  equal  specific  legacies  were  upon  the  former  held  trustees  of  the 
undisposed  of  residue  for  the  next  of  km.  Nisbett  v.  Murray.  Murray  y. 
Nishett 4 

5.  Besiduary  bequest  to  a  very  large  amount  in  favour  of  infant 

^andchildren,  payable  at  twenty-one  or  marriage,  with  survivorship,  the 
interest  to  accumulate  and  be  paid  with  the  capital;  and  in  case  of  the 
death  of  all  before  the  time  of  payment,  over  to  their  mother  absolutely. 
The  father's  income,  though  considerable,  bearing  no  proportion  to  the 
fortune  bequeathed,  and  there  being  several  children,  the  Court  directed 
maintenance,  taking  the  consent  of  the  mother.     Cavendish  v.  Mercer  .      25 

6.  A  clear  vested  interest  not  devested :  the  express  contingency, 

upon  which  it  was  to  be  devested,  not  having  happened. 
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Bequest  to  A.  for  life,  and  after  her  decease  to  B,  and  C.  in  equal 
moieties ;  and  in  case  of  the  decease  of  either  in  the  life  of  A.  the  whole  to 
the  Burvivor  of  them  living  at  her  decease.  B.  and  C.  having  both  died  in 
A.'s  lifetime.  Held  the  devesting  clause  had  no  operation.  Harrison  y. 
Foreman 28 

WILL — 7.  Under  a  disposition  by  will  to  the  children  of  A.  and  B.  payable 
at  twenty-one  or  marriage,  with  a  limitation  over  upon  failure  of  issue  in 
the  lives  of  A.  and  B.  it  was  held,  that  all  the  children  without  restriction 
were  entitled ;  and  an  apportionment  being  directed,  and  the  interest  ordered 
to  be  naid  to  those,  who  had  attained  twenty-one,  children  bom  afterwards, 
thoug[n  entitled  to  a  share  of  the  capital,  were  not  allowed  to  claim  the  by- 
gone interest.    Milh  v.  Norria 56 

8.  A  legatee,  son-in-law  to  the  testator,  was  held  entitled  to  his 

legacy,  discharged  from  debts  due  by  him  to  the  testator,  and  a  debt,  for 
which  the  testator  was  his  surety,  upon  evidence  from  the  testator's 
accounts,  letters,   and   memoranda  in  nis  hand-writing.    Eden  v.  Smyth 

60 

9.  Testator  bequeathed  5,0002.  in  trust  for  his  daughter  A.  for  life, 

and  after  her  decease  for  such  diild  or  children,  as  she  shall  leave  at  her 
decease,  in  such  shares  as  she  should  think  proper ;  and  in  case  she  shall 
die,  leaving  no  child  (which  was  the  event),  then  as  to  1,000/.  for  her  execu- 
tors, admiiustrators,  or  assigns ;  and  as  to  the  remaining  4,000/.  in  trust  for 
such  person  or  persons  *'  as  shall  be  my  heir  or  heirs  at  Taw." 

The  4,000/.  vested  in  A.  and  the  other  two  daughters  of  the  testator,  being 
co-heiresses  at  law  and  next  of  kin  at  his  death. 

If  that  union  of  characters  had  not  occurred,  Qiuere,  whether  the  next  of 
kin  could  not  claim.    Hollowayv,  Hollotvay 81 

10.  Devise  of  real  estates  to  trustees  and  their  heirs,  upon  trust  to 

convey  upon  certain  trusts ;  and,  subject  thereto,  to  several  natural  sons 
successively  in  strict  settlement.  The  testator  also  gave  the  residue  of  his 
personal  estate  upon  trust  to  be  laid  out  in  land,  to  oe  settled  to  the  same 
uses,  &c.  A  codicil  revoking  so  much  of  the  ^  ill  as  directed  the  settlement 
of  his  said  estate  upon  his  sons,  and  varying  the  order  of  the  limitations, 
was  considered  as  operating  by  way  of  substitution  only,  and  not  as  indi- 
cating any  sufficient  intention  to  sever  the  union  of  the  residuary  personal 
estate  with  the  devised  real  estate. 

Testator  by  codicil  revoked  the  legacy  of  50/.  bequeathed  to  his  sister. 
The  only  legacy  given  her  was  100/.  given  by  the  will.  The  effect  of  the 
codicil  considered.     Lord  Carrington  v.  Payne 87 

11.  Besiduary  bequest  to  the  testator's  nephews  and   nieces  per 

siirpes  equally  for  their  lives ;  and  after  the  death  of  either  that  share  of  the 
principal  to  he  paid  equally  to  and  among  the  children  of  such  of  his  said 
nephews  and  nieces  as  should  die ;  and  if  any  die  without  leaving  any  child 
or  children,  that  share  to  go  to  and  among  the  survivors  or  survivor  of  them 
in  manner  aforesaid. 

Upon  the  death  of  one  without  a  child  that  share  goes  to  the  survivors  for 
their  respective  lives  only,  and  will  pass  to  their  children  respectively  with 
the  original  shares :  but  upon  the  death  of  the  last  survivor  without  a  child 
his  shares,  both  ori^nal  and  accrued,  are  undisposed  of ;  notwithstanding 
another  has  left  a  child.    Milsom  v.  Awdry 102 

12.  To  exempt  the  personal  estate  from  the  payment  of  the  debts  the 

will  must  afford  a  necessary  implication  :  viz.  that  inference,  that  leaves  no 
doubt  upon  the  mind  of  the  Judge. 

Testator  save,  devised  and  bequeathed,  all  the  messuages,  lands,  tene- 
ments, and  hereditaments,  whatsoever  and  wheresoever,  and  all  his  monies 
in  the  funds,  to  trustees,  their  heirs,  executors,  administrators  and  assigns, 
according  to  the  several  and  respective  estates  and  interests  therein;  and 
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declared  the  trusts  of  the  rents,  issues,  and  profits,  dividends,  interest,  and 
proceeds,  subject  to  ground-rents  and  other  outgoings  in  respect  of  his  said 
messuages,  lands,  &c. :  the  leasehold  estates  pass  with  the  freehold  upon  the 
Bubsequeut  words.    Hartley  y,  ffurle 113 

WILL — 13.  Bequest  of  personal  estate  exempt  from  debts  by  mortgage  : 
the  benefit  of  the  exemption  was  confined  to  that  legatee ;  and  failed ;  the 
bequest  having  lapsed  by  the  death  of  the  legatee  in  Sia  life  of  the  testator. 
Waring  v.  Ward 130 

^-^  14.  Implication  in  a  will  cannot  prevail,  unless  necessary. 

Whether  the  Journals  of  the  House  of  Lords,  delivered  to  a  Peer,  go  with 
the  title,  Quaere. 

Devii^  after  the  death  of  the  devisor's  wife :  if  the  devisee  is  heir,  the 
wife  takes  for  life  by  implication :  otherwise  not.     Upton  v.  Lord  Ferrers 

167 

15.  A  clause  of  survivorship  between  two  legatees,  if  either  of  them 

should  die,  confined  to  a  case  of  lapse,  and  did  not  prevent  the  legacies 
vesting.    King  v.  Taylor 172 

16.  An  illegitimate  child  not  entitled  under  the  description  of  a  child 

in  a  will ;  though  the  testator  knew  the  state  of  the  family,  viz.,  several  ille- 
gitimate and  no  legitimate  children. 

A  bequest  to  a  particular  description  of  persons  at  a  particular  time  vests 
in  persons  answering  the  description  at  that  time  exclusively. 

Therefore  an  annuity  being  bequeathed  over  upon  the  death  of  the  annui- 
tant to  the  eldest  child  of  A.,  there  being  at  the  death  no  child,  an  afterbom 
child  is  not  entitled.     Godfrey  v.  Davis 204 

-; 17.  The  word  ''when"  in  a  will,  alone  and  unqualified,  is  con- 
ditional :  but  it  may  be  controlled  by  expressions  and  circumstances ;  so  as 
to  postpone  payment  or  possession  only,  and  not  the  vesting :  as,  where  the 
interest  of  uie  legacy  in  tho  interval  was  directed  to  be  laid  out  at  the 
discretion  of  the  executors  for  the  benefit  of  the  legatees,  it  vested  imme- 
diately. 

Distinction  between  a  legacy  at  twenty-one  and  payable  at  twenty-one, 
borrowed  from  the  Civil  Law  but  disapproved.    Hanson  v.  Graham      .    277 

18.  Legacy  after  limitations  for  life  and  in  default  of  children  to  be 

paid  equalljr  between  two  persons  or  the  whole  to  the  survivor  of  them,  held 
not  vested  till  the  time  of  division.     Daniell  v.  Danidl ....    308 

19.  A  beauest  for  all  and  every  the  child  and  children  of  A.  includes 

everj  child  born  oefore  the  period  of  distribution :  which,  in  this  case  was  the 
attainment  of  the  age  of  twenty-one  by  the  eldest,  the  marriage  of  a 
daughter,  or  the  death  of  a  child  under  twenty-one,  leaving  issue.  Upon 
the  general  rule  a  child  by  a  subsequent  marriage  was  included,  notwith- 
standing a  strong  implication  in  favour  of  children  by  the  prior  marriage. 

Dividends  on  specific  legacy  of  stock  from  the  death  of  tne  testator. 

Costs  of  a  doubt  upon  the  meaning  of  the  will  out  of  the  general  property. 
Barrington  v.  Tristram 322 

20.  Portion  raised  out  of  a  reversionary  term.    The  rule  is,  that  it 

depends  upon  the  particular  penning  of  the  trust  and  a  fair  construction  of 
the  whole  instrument  as  to  the  intention. 

Upon  a  limitation  to  the  parent  for  life  with  a  term  to  raise  portions  at 
twenty-one  or  marriage,  if  there  is  nothing  more,  and  the  interests  are 
vested,  and  the  contingencies  have  happened,  at  which  the  portions  are  to  be 
paid,  upon  the  general  rule  the  interest  is  payable,  and  the  portions  must  be 
raised  oy  sale  or  mortgage  of  the  term.  CodringUm  v.  Lord  Foley,  Lffd 
Foley  V.  Codrington 332 

21.  Testator  directed  the  residue  of  his  personal  estate,  subject  to  the 

payment  of  legacies,  annuities,  debts  and  funeral  expenses,  with  all  con- 
venient speed  to  be  laid  out  in  real  estates,  to  be  settled  in  strict  settlement ; 
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and  that  the  interest  of  such  residue  should  accumulate  and  be  laid  out  in 
lands  to  be  settled  in  like  manner.  Various  circumstances  having  delayed 
the  collection  and  inyestment  of  the  personal  estate,  the  tenant  for  life  was 
held  entitled  to  the  interest  from  the  end  of  a  year  after  the  death  of  the 
testator. 

General  rule,  that  legacies,  where  no  interest  is  giyen  by  the  will,  shall 
carry  interest  at  4  per  cent,  only,  and  from  the  end  oi  a  year  after  death  of 
the  testator ;  except  where  it  is  giyen  by  way  of  maintenance ;  though  the 
fund  produces  more ;  and  the  interest  shall  not  be  increased  by  the  effect  of 
appropriation. 

A  legatee  haying  taken  a  mortgage  in  part  payment  subject  to  an  agree- 
ment for  payment  out  of  the  other  assets  and  a  resumption  of  the  mortgage, 
was  held  entitled  to  the  benefit  of  that  agreement ;  accounting  for  the  (uf- 
ference  of  interest.     Sittvell  y.  Bernard 374 

WILL — 22.  Power  to  X.  to  give  **  saiii  effects"  to  Y.  for  life,  following 
residuary  bequest  in  a  will  of  land  and  goods  to  X.  for  life,  construed  to  in- 
clude a  power  over  the  land.    Doe  d.  CkUlcoU  v.  WTiite         .        .        .    502 

23.  Under  a  general  devise  of  all  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  leasehold  messuages  will  not  pass,  unless  it  appear 
to  have  been  the  evident  intent  of  the  devisor  that  they  should  pasM. 
Thompeon  v.  Lady  Lawley 695 

24.  The  rule  in  Wild^a  case  (whereby  a  gift  to  A.  and  his  children, 

A.  havine  no  child  at  the  time  of  the  devise,  creates  an  estate  tail  in  A.) 
applies,  idthough  the  testator  gives  the  parent  an  express  power  of  appoint- 
ing the  estate  amongst  his  children.    Seale  v.  Barter    ....    676 

25.  Contingent  legacy.— A  contingent  legacy  failed :   the  event. 


which  happened,  not  being  provided  for ;   and  no  necessary  implication  in 
favour  of  the  legatee.    Parsane  v.  Par  Bona 120 

26.  Double   portions. — ^A  claim  of   double  legacies  by  two  in- 


struments, a  will  and  a  codicil,  repelled  by  the  internal  evidence  and 
circumstances. 

The  rule  against  double  ])ortions  may  supply  a  ground  for  excluding  the 
presumption  that  such  legacies  are  cumulative.    Oaborne  v.  The  Dudce  of  Leedn 

74 

27.  Gift  to  charitable  uses.— Trust  by  will  for  building  or  pur* 

chasing  a  chapel,  where  it  may  appear  to  the  executors  to  be  most  wanted  : 
if  any  overplus,  to  go  towards  the  support  of  a  faithful  gospel  minister,  not 
exceeding  20/.  a  year ;  and  if  any  farther  surplus,  for  such  charitable  uses 
as  the  executors  should  think  proper.  The  whole  trust  void,  not  only  as  to 
the  real  estate  and  a  mortgage,  but  also  as  to  all  the  personal  estate ;  and 
the  real  e^state  went  to  the  heir  at  law ;  and  the  personal  to  the  next  of  kin. 
Chapman  v.  Brown 351 

28.  niegitimate  child. — An  illegitimate  child  not  entitled  to  share 

under  a  devise  to  children  generally,  notwithstanding  a  strong  implication 
upon  the  will  in  favour  of  that  child.     Carlwright  v.  Vawdry       ,        ,     108 

29.  Secret  trust. — BiU  by  the  heir-at-law  against  residuary  devisees, 

legatees,  and  executors ;  suggesting  a  secret  trust,  undertaken  at  the  request 
of  the  testator,  either  not  legally  declared,  or,  if  so,  void  as  to  the  real  estate, 
and  written  acknowledgmento  by  the  defendants  of  an  intended  trust  for 
chariteble  purposes :  the  will  also  by  equal  legacies  to  them,  and  some  par- 
ticular expressions,  importing  a  trust.  A  general  demurrer  to  the  discover^" 
and  relief  was  over-ruled.    MucklesUm  y.  Brown 211 

30.  Unattested  paper  not  clearly  specified  by  will. — Legacies 


out  of  real  estate,  given  by  an  unattested  paper,  cannot  stand,  unless  that 
paper  is  clearly  referred  to  by  a  will  duly  executed;  so  as  to  be  incorporated 
with  it :  in  this  instance  there  being  no  such  clear  reference  upon  the  con- 
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tents  of  the  instniinent,  the  legacies  failed :  the  circomstance,  that  a  paper 
wajB  found  inclosed  in  the  same  coyer  with  the  will,  indorsed  as  his  will,  not 
being  sufficient.    Smart  v.  Frujean 395 

WILL — 31.  Govenant  to  leave  by.    See  Settlement  (Marriage),  1. 
32.  laability  for  loss  by  failure  of  solicitor  co-executor.    See 


Executor. 

WITNESS — ^Attachment  for  disobedience  of  aubpcdna.-~'A  subpcena 
may  be  issued  from  the  Crown  Office,  requiring  a  witness  to  attend  at  the 
assizes  in  the  country  to  give  evidence  in  suppozt  of  an  intended  prosecution 
for  a  felony ;  and  tms  Court  will  grant  an  attachment  against  mm  for  not 
attending  m  obedience  to  the  subpoena.    Bex  y.  Bing  ....     478 

WOBDS — Conatruction. — Pn'md  facie  words  must  be  understood  in 
their  legal  sense,  unless  by  the  context  or  express  words  plainly  appearing 
intended  otherwise.    Holloway  v.  Hclloway  .        .        .        .        .         .81 

WBIT,  of  entry.    See  Tithe. 
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